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A nation without a national government \ is . . . 
an awful spectacle 


Aifwndlr Hamit i on. 
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What is here picscntcd as a work on The National Government of the 
United States was sketched out many ycais ago as a course of lectures with- 
out thought of publication On looking o\ er the old outline during the prep- 
aration of this book T base been astounded time and again by the gicat 
changes that have occurred in the nation’s government in the interim 

It is true that many of the old difficulties remain— difficulties connected 
with national-state relations, executive-legislative relations, the rivalry of 
parties, and other fcatuics of the American political system To these diffi- 
culties, and to the possibility of overcoming or reducing them, much atten- 
tion is paid m this volume At the same time great improvements have been 
made m important paits of the system and the outlook for fuithcr progicss 
is not unpromising. 

Some readers may think, indeed, that the tone of this volume is unduly 
optimistic, and that I do not find enough fault 'Tested by the standards of 
those who visualize a thcoielically peifcct system, any scheme of human 
government will lcveal gicat defects. Paitisans of particular reform measures 
can always find gncvous faults m existing governments to the extent that 
their own proposals lu\c not been adopted Such cntics as these surely need 
to be licaid and to have then criticisms considered Kor the student it is far 
more to the point, however, to judge a government m its entnely, by com- 
paring it with other political systems that are acuallv functioning todav 
When appraised in this way the national government of the United States 
stands forth as one of the most successful m the world 

My respect for the national government implies no disrespect tor or dcpic- 
eiation of the importance of the state and local governments m the United 
States. Quite the contrary is true With the present enlarged scope of govern- 
mental services there is room and need for all major classes of governmental 
units, national, state, and local The competition between them is generally 
wholesome, and their cooperation in providing ]omt services has brought 
great benefits to the people In fact a volume on state and local governments 
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and their role in the American political system is being prepared to follow 
this one, and perhaps to be combined with it later in a single volume 

In order to a\oid excessive duplication between the parts on national and 
on state and local government, certain topics that aic of great interest at 
both the national and state lev els arc dealt with almost entirely in the national 
government section. Topics that are of pnmary interest to state and local 
government aic rescued tor that part, but a perfect separation of materials 
is not feasible because of the closeness of the interrelations that exist 

With the publication of this volume on the National Government , and 
the expected early publication of one on State and Local Government , there 
will have been supplied the text materials for courses that are ananged ac- 
cording to the mam structural elements or levels m the political system of 
the United States My work on American Government , now m its tlind edi- 
tion (1946), follows functional lines That is to say, it gives less emphasis to 
the scpaiate struetmul elements, and more to the functional integration of 
the entire system of government. In that woik, for example, such a subject 
as the legislative piocess, national, state, and local, is dealt with all m one 
place, whereas 111 the picscnt treatment Congress is considered in the National 
Government pait or volume, while state and local legislatmes are studied m 
the pait or volume on State and Local Government For every teacher it is 
partly a matter of choice and paitly one of the icquiremcnts of the curriculum 
as to which approach he shall follow The goal 111 each case is the same a 
thorough and reasoned knowledge of American political institutions and 
procedures 

Acknowledgments and thanks for assistance received 011 this volume are 
hereby extended to my daughter, Morgia J Penmman, and to those who 
shared the labonous task of typing the manuscript, Chailotte Maxcv, Barbara 
Kmbrv, and Louise Olsen 

W A 

University of Minnesota 
A larch 1, 1946 
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CHAPTER 1 


Whither National Democracy ? 


The year 1945 may prove to have been one of the great turning points in 
all history. In that year the would-be conquerors of the world, Nazi Germany 
and imperialist Japan, suffered total defeat at the hands of the United Nations, 
whose attack was spearheaded by China, Great Britain, the Union of Soviet 
Socialist Republics, and the United States of America, perhaps the greatest 
military alliance of all times. In the same year atomic energy and atomic 
bombing came as the culmination of one of the most intensive periods of 
scientific and technological advances known to man. In that year also came 
the adoption -of the charter of the United Nations, a document designed to 
combine all the peace-loving nations in a single organization to maintain 
security and to promote the progress of mankind. 

In the new age that stretches out before us all, the peoples of the world 
are going to be put to tests fully as important and as difficult as those of the 
six terrible years of war and blood and destruction that went before. Can 
they maintain international peace and security? Can they fulfill the legitimate 
yearnings of their peoples for employment, decent incomes, and higher stand- 
ards of living? Or must new depressions and new wars follow, leading the 
human race even closer to the brink of destruction? 

There will be tests, large-scale and very trying tests, for all the major nations. 
The material forces of fascism and nazism have been destroyed but their 
ghosts still stalk the earth, waiting for a new incarnation and a new accession 
of power. The nations that destroyed the military and economic power of 
these modern monsters have yet to prove that they can ensure over a long 
period of time the fruits of their military victory. Much will depend upon 
how they govern themselves and manage their affairs at home. Democratic 
government in all nations, large and small, is entering upon a new trial period. 
The success or failure of democratic processes in the larger nations in the next 
few generations will have much to do with deciding the fate of the human 
race. 


x 
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In particular, the eyes of the world are upon the United States. It emerged 
from the recent war as the greatest military and economic power on earth. 
Its wartime leadership in world affairs, like its material assistance in the most 
critical period of the war, was accepted abroad almost without question. Can 
this nation now measure up to the demands of the age for leadership in peace? 
Can its government so operate and can it follow so wise a policy at home and 
abroad as to help lead the whole world to more democratic and more peaceful 
ways? That is the challenge of the times to the United States of America. 

A. AN URBAN, INDUSTRIAL AGE 

The United States began its course under, the Constitution with a small 
population, an essentially agricultural economy, a little commerce and less 
industry. There were no great cities. The tempo of change was relatively slow, 
as we see it now, and the activities of government were on a small scale. The 
role of government was conceived of as essentially regulative and negative, 
not constructive and positive. 

This old pattern of life and government has changed tremendously. In rela- 
tive economic importance agriculture has declined. Although in absolute terms 
its production is greater than ever, a diminishing percentage of the population 
takes care of producing the needed foods and fibers. Almost every other eco- 
nomic activity has grown astonishingly since the beginning of the republic. 
Manufacturing industries, coal and iron and steel, oil and gas and chemicals, 
textiles and wearing apparel, automobiles and all manner of household equip- 
ment; transportation by water, rails, roads, and in the air; communications 
by telegraph, telephone, radio and postal service; newspapers, periodicals, and 
books of national circulation; big business in corporate forms; organized labor; 
powerful pressure groups; a highly urbanized society that demands services 
from government on an unprecedented scale; a constant flow of inventions 
and technological changes that force society and government to ever new 
adaptations and activities— these are some of the characteristics of modern 
American society even in time of peace. And when war comes as it has twice 
in thirty years, in its total or all-out form, the pace of change is tremendously 
increased, while the activity of government is forced up to levels never before 
thought possible. 

Such, in brief, is the type of society in which the present United States 
government must do its work. The clash of interests, rural against urban, 
labor against capital, section against section, and all the propaganda, lobbying, 
and pressure activities that accompany such struggles, make the decisions of 
government more crucial and dangerous than ever. They also compel the 
government to do many more things than ever before in order to keep do- 
mestic peace and to help satisfy the ever-changing demands for justice 
between classes and for a rising standard of living. The task is immensely 
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difficult and complicated. Men may well ask whether any system of govern- 
ment can succeed in doing what needs to be done. 

B. AN AGE OF INTERDEPENDENCE AMONG NATIONS 

Other nations early accepted the United States as one of them. In the 
beginning years of the republic the United States made foreign alliances and 
negotiated many treaties with other nations. Then came a period when 
America's thoughts turned in upon itself, when the development of the con- 
tinent was all that seemed to matter. A colonial spirit of suspicion against 
foreigners turned into an attitude of isolationism. The United States people 
felt that they were different from, and not a little better than, all foreigners. 
They wanted "no truck with foreign powers" and no outside responsibilities, 
even though they claimed the right to sail anywhere on the high seas and to 
do business in all parts of the world. 

The idea that the United States could isolate itself from the rest of the 
world never had solid footing in reason or in experience. It became increas- 
ingly illogical as the advance of commerce, transportation, communications, 
science, and education reduced all effective distances and brought all peoples 
of the world closer together. The lesson of the interdependence of nations 
should have been learned at the turn of the century when the Spanish- 
American War, the annexation of Puerto Rico, Hawaii, the Philippines, and 
the Canal Zone, the struggle for the Open Door in China, and the Russo- 
Japanese War drew the United States into action in many parts of the globe. 
Unfortunately even World War I did not drive the lesson home sufficiently; 
the nation again tried to turn its back upon the world and to wash its hands 
of all responsibilities abroad. A selfish and isolationist postwar American eco- 
nomic policy had much to do with bringing on the Great Depression, and 
that in turn led on to the bloodier and more destructive World War II. This 
time the lesson seems to have been learned, but at terrific cost. Will it stay 
learned or will it soon be forgotten? A younger generation, some of whom 
may read this book, will have much to do with the answer to this question. 

One of the first principles of political science is the interdependence of men. 
Very few can live as solitary savages and none can enjoy the best life possible 
for men under such conditions. With the world constituted as it is today, 
the interdependence of nations is the unavoidable corollary of the interde- 
pendence of men, if it is not itself a first principle. No nation can isolate itself. 
None can be safe when any other is threatened with violence to its rights. Said 
Cain, "Am I my brother's keeper?" Says the modern intelligent statesman, 
"How can any nation defend itself if it does not act to some extent as its 
brother nation's keeper?" Do we need to go farther in stressing the interde- 
pendence of nations and the impossibility of isolation than simply to refer 
to the atomic bomb, long-range bombing raids, and the robot bombs with 
which the nazis so nearly destroyed London? 
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Once this principle of international interdependence and responsibility is 
driven home, every nation needs to ask itself whether its own government is 
so organized and its policies so adjusted as to make possible for it an intel- 
ligent, responsible and flexible participation in international affairs. Is the 
national government of the United States so organized and are its policies so 
adjusted? Is the mood of its people and of its leaders such that the necessary 
changes will be made to enable the United States to carry both its internal 
and its international responsibilities? These are important questions for states- 
men and for students. But first, is the United States truly a nation? 

C. AMERICAN NATIONHOOD 

As we look about the world today we find that there are some sixty or more 
political units that recognize each other's independence and each of which 
has its own government. Among them they control all the people and all the 
habitable area of the earth. Sometimes these entities are called states, some- 
times nations, as in the terms “the state system," “the family of nations," and 
“United Nations." 

On closer examination the term “nation" seems to have at least two prin- 
cipal but distinctive meanings. (1) First, as used in the language of interna- 
tional law and international relations, nation has a political significance. It 
means one of the politically independent peoples that are recognized as sepa- 
rate members of the international state system. In this sense “nation" has 
nothing necessarily to do with the cultural unity of the people who constitute 
the population of any particular nation. (2) A second meaning is that of a 
conscious cultural unity among a people, without regard to whether they are 
organized and recognized politically as a separate state or nation. Thus there 
are so-called “national minorities" or distinct cultural groups existing within 
a number of the independent states or nations of the world. 

The y United States is certainly a nation in the first sense. Its independent 
political status was recognized by several nations before the Constitution was 
adopted. This recognition was accorded to the Union as a whole, not to each 
of the states separately. Even in the early days of the movement for independ- 
ence from Great Britain the several colonies (later states) worked together as 
one Through the Continental Congress. In foreign affairs and in war the 
colonies and states asked for no other status than that of members in a larger 
entity, the United States of America. They knew that in unity lay their 
strength and their only hope of independence and international recognition. 

Furthermore, the thirteen colonies that became states never had separate, 
'independent standing in their external affairs. Before independence was 
achieved, they were colonies under the British government. They had powers 
of local self-government in varying degrees, but they had a common central 
government whose main offices were in London. The difficulties that the 
colonies had in dealing separately with a remote central government in which 
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they had no direct representation were in part the motivation fpr independ- 
ence. They needed a common central government, but they wanted it to be 
located in America and to be under their immediate control. Their struggle 
was an integrating movement at the same time that it was a drive for inde- 
pendence, to unite in America the parts that were being separated from Great 
Britain. In order to break one bond they created another. 

It happened, however, that as colonies they had had separate existences and 
separate local governments. Distinctive cultural loyalties had been developed 
around such names as Massachusetts and New York, Pennsylvania and Vir- 
ginia. It was but natural to continue into the period of independence from 
Great Britain the loyalties and the separate local governments that had been 
attached to the colonies of these names. When independence came each 
colony renamed itself as a “commonwealth” or as £ “state.” 

The latter term was and is rather unfortunate as applied to these entities. 
The term “state” was one that had been commonly used to designate inde- 
pendent nations like France or Spain— entities with separate international 
standing. Among the more sagacious leaders in the war for independence there 
was no thought that each little separate colony could successfully maintain 
separate statehood in the international sense. But the designation of the now- 
independent colonies as “states” helped to reinforce the cultural differences 
that had already developed, and to give the states inflated and unrealistic ideas. 
The Articles of Confederation, drawn up in 1777 and finally ratified in 1781, 
even guaranteed the “sovereignty” of the so-called states. 

This combination of factors proved to be a real obstacle to the unification 
of the United States even after the Constitution was adopted. Cultural dif- 
ferences among the states were exaggerated. Many persons held their loyalties 
to be first to their states and only secondarily to the United States. Actually, 
except for the institution of slavery in the southern states, there was a high 
degree of cultural unify, in language, law, religion, origins and traditions. 

It would be hard to say when the Americans first came to think of them- 
selves as a nation in a cultural sense. General Washington used the word 
“nation” as applied to the thirteen states as a whole during the war for in- 
dependence and his young aide, Alexander Hamilton, employed the term 
frequently. In overlooking the differences between New Yorkers, Pennsyl- 
vanians, Virginians, and so on, these men were probably far ahead of the 
people generally. Furthermore, they perhaps had in mind primarily the po- 
litical concept of a nation, as a unit or entity in international affairs. The 
important thing is, however, that they used the term “nation” for the totality 
of the people of the thirteen states and that this idea of American nationhood 
never disappeared but rather grew in strength from that time on. 

In the years and decades that followed independence, the feelings for state 
separatism and sovereignty rose again and again to challenge the movement 
for national unification. The separatist sentiment was in some cases regional- 
in the West, in New England, in the South. It was when sectional interests 
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were threatened that states-rightism raised its head most vigorously. On the 
other side many factors were at work creating the sentiment and the cultural 
reality of nationhood— wars fought in a common cause, fears of foreign aggres- 
sion, pride in a common Constitution and central government, the frontier 
and the westward movement of the people, the common interest in the public 
lands of the west, the increase of interstate commerce by rivers, roads, and 
railroads, the freedom to go anywhere to establish a farm or a business, the 
rise of new means of communication, the coming of millions of immigrants 
who saw only America and knew not the strife about state rights— yes, these 
and many other factors worked for national unity and ultimately achieved it. 

Many things happened along the way. 'The United States” became sin- 
gular instead of plural. We say "the United States is” and not "are.” The Con- 
stitution and the flag became symbols of unity that were recognized and 
revered everywhere. National heroes like Washington and Jefferson were 
lauded in all states. National services like the post office became established 
and accepted in all parts of the land. 

In short, nationhood in the internal and cultural sense was substantially 
achieved, although we cannot set an exact date for its beginning. Neither can 
we say that even today it is perfect in all respects. The Constitution itself per- 
petuates some practices that emphasize the states rather than the nation. It 
does not provide for national majority rule in any comprehensive and certain 
way. Added to this is the fact that there are several national, racial, and re- 
ligious minorities that have not been fully assimilated or accepted. 

D. THE NATIONAL GOVERNMENT 

During the war for independence and the years that followed under the 
Articles of Confederation, the embryonic nation did not have a truly national 
government. There was no national executive and no system of national 
courts. The Congress under the Articles of Confederation was not an effective 
legislative body for national purposes. Its constantly rotating membership was 
dominated by the state legislatures, which chose the states' representatives in 
Congress. It had no taxing power, no power to raise and support armies, and 
in effect no power to enact and enforce laws. After the stress of war had passed 
it deteriorated rapidly. In the face of domestic violence, interstate tariff con- 
troversies, a depreciated currency and a loss of national credit, the Congress 
was all but helpless. It was this situation that led Hamilton to exclaim in The 
Federalist essays that "A nation without a national government is an awful 
spectacle.” 

The men who met in 1787 to frame a new constitution or to strengthen the 
Articles of Confederation did not intend to wipe out the states; far from it. 
What they did propose was to set up a new structure, a government for the 
nation as a whole, and one adequate for all national purposes. In their effort 
to do this they invented something entirely new in the history of politics— 
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a strong central government for the people of a group of states; one which 
rested upon and could reach both the states and the people thereof, and which 
at the same time left the separate governments of the states in existence to 
operate within their several territories for all non-national purposes. 

This arrangement of two separate governments over the same people was 
unlike any league or confederation that had theretofore existed anywhere in 
the world. It was very much as if a substitute had been found for the old cen- 
tral government of the colonies that had operated from London, and had 
been set up in America to do for the colonies (now states) the same work that 
the British government had previously done for them all. 

There was no, name ready at hand for such a new type of arrangement. 
What should it be called? The framers spoke of the new entity as a “union,” 
and called its central government simply “the government of the United 
States.” This was legally sufficient to distinguish the new over-all government 
from the governments of the separate states but it was too long an expression 
for popular use. Something shorter had to be coined. The term “Union govern- 
ment” or “government of the Union” would have been justified by the words 
of the Constitution. Such an expression was not then adopted and has seldom 
been used at all. 

It was the exigencies of the campaign for the adoption of the Constitution 
that gave rise to the expression that has since then been most commonly used. 
From the first the opponents of the Constitution attacked it for setting up a 
“consolidated government.” They meant one that was too highly centralized, 
one that was a unitary national government. They pictured the “sovereign 
states” as being in effect wiped out by the new Constitution. 

Those who favored the adoption of that document had to overcome this 
argument. They chose for themselves the name of Federalists. They chose this 
name with an eye to its propaganda value. They also called their opponents 
Anti-Federalists, which was probably very unfair. The Federalists placed great 
stress in their arguments upon the confederate or federative nature of the Con- 
stitution, and were at great pains to point out how much the new frame of 
government actually left to the states. In The Federalist essays Hamilton 
argued that the people of the United States were a nation and needed a strong 
national government. At the same time he insisted that the Constitution left 
a great deal of freedom to the states and went no farther than was necessary 
in giving strength to the central government. Madison in an essay in the same 
series analyzed separately the “federal” and the “national” features of the new 
government, and concluded that the Constitution provided a happy mixture 
of the two. 

It was in the debates of 1787-88 over the proposed Constitution, therefore, 
that the term “federal government” came to be applied to the central or 
national government. From time to time various persons have pointed out 
the ineptitude of the phrase “federal government” as applied to the central 
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government of the Union, and many have adopted the term "national gov- 
ernment, 1 ” but without having much effect on popular usage. 

Correctly used, the term "federal government” is a general one that refers 
to any system of government in which the powers and functions of govern- 
ment are divided between a central government and a number of state or 
provincial governments. In the United States there is such a division and it 
would be appropriate to refer to the entire United States system of govern- 
ment (including both the central and the state governments) as an example 
of federal government or as a federal system. But the central government alone 
is not a federal government. 

Neither is the term "federal” justified by any word in the Constitution. As 
previously stated that document uses the term "Union,” not federation or any 
of its variant forms. The use of the term "federal” to describe the central gov- 
ernment of the nation implies that the government has been created by treaty, 
in this case presumably a treaty among the states, whereas the framers used 
the word Constitution, which means the basic charter or organization of a 
single government, and worded the preamble so that the Constitution was 
ordained by the people of the United States and not by the states as such. It 
would be hard to say how much confusion and misunderstanding have been 
caused by the use of the term "the federal government” as it is used in this 
country, but it must have been a great deal. 

For the foregoing reasons this book will not use the term "the federal gov- 
ernment” to indicate the central government of the United States. Far more 
appropriate is the term "the national government.” This is not because the 
Constitution uses the term "national” but rather because the United States 
has in fact become a nation in every important sense of the term and because 
its central government serves the nation as a whole for every important na- 
tional and international purpose. The central government is a national govern- 
ment. Let us frankly call it that. 

E. LARGE SCALE DEMOCRACY 

What about the form of this national government? Whether they .fully 
realize it or not the people of the United States are engaged in one of the 
most important experiments in human government of all time. A people of 
140 millions, occupying an area of 3 million square miles, they are governing 
themselves and their relations with the outside world according to modern 
principles of democratic self-rule. Several political philosophers have said that 
such large scale democracy is simply impossible. Others have said that all 
governments, even those that have democratic forms, are really governments 
by the few who head the political organization. 

Still others say that the United States is not in form a political democracy 
but a republic or an example of representative government. At one time, long 
ago, democracy meant direct rule by people in places so small that all could 
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participate in the assemblies and nearly everyone held some office during his 
life. Jn this sense certainly the United States is not a democracy. But times 
have changed and so has the meaning of the word democracy. Today the word 
is the accepted term for various forms of popular rule as distinguished from 
dictatorship and fascism. 

Modern democracy can be said to prevail in any country where (a) a large 
part of the adult citizens are entitled to vote; (b) there is freedom of assembly, 
thought, speech, and press; (c) the principal policy-making officers of the gov- 
ernment are freely elected by the voters at reasonably frequent and regular 
intervals; and (d) it is settled custom that those who are defeated at the polls 
will withdraw peacefully from office, while those who are elected will assume 
office and endeavor to carry on the government in accordance with the public 
will and the general welfare. 

This is "a rather long definition of political democracy, but every part of it 
is important. A considerable portion of the adult citizens must be permitted 
to vote as a matter of legal right. Countries that permit substantially all men 
to vote may qualify as democracies, but the situation is more democratic when 
women are also entitled to the franchise. Freedom of assembly, thought, 
speech, and press is essential if the people and their leaders are to be able to 
discuss and criticize the policies of the government and to reach sound con- 
clusions as to men and policies. Free elections, held regularly and not too 
infrequently, are also necessary, so that the voters who have been informed 
by public discussion may express their wishes through the election of new 
officers if they so desire. All parties and elements in the state need to recog- 
nize and accept these arrangements, so that when an election has been held, 
the verdict of the voters will be honestly registered and obeyed, and no party 
or officer will try to retain power by force af^er the voters have spoken against 
them. And then, finally, whoever assumes office is bound to use his official 
power for the general welfare, as much as possible in accordance with a clearly 
registered public opinion. Democracy aims at the general good, which includes 
the welfare of every individual, and it rests upon the notion that in general 
matters the people know best what is good for them. 

To carry on government according to such principles, in war as well as in 
peace, over a continental area with 140 million people, implies a faith in man- 
kind that very few political philosophers ever held. Many believed that only by 
superior authority and force could large numbers of people be kept in order. 
In our day the fascists in Italy and in other lands, and the National Socialists 
(nazis) in Germany, put forth the doctrines of rule by an “elite class” headed 
by one man, the dictator or Fiihrer, as the only true basis of strong, effective 
government. Their cruel treatment of their own people as well as of those 
whom they conquered and despoiled showed how little respect they had for 
the elemental rights and dignity of man. By decisive defeat in war they were 
brought to a belated justice and the rotten hollowness of their regimes was 
exposed. Even now many of their followers remain unchanged in their po 
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litical views, however, while certain persons in democratic countries, though 
now quiescent, also distrust popular rule and continue to long for dictatorship. 

Thus in the hour of military triumph of the democracies over the dictator- 
ships the threat to democratic institutions remains. It is in the very nature of 
democracies that they must live dangerously. They must permit a maximum 
of free thought and free speech. They must allow even erroneous and in- 
sidious thoughts to be entertained up to the point where there is actual threat 
of violence against the people and their government. They must have confi- 
dence in their ability to put down those who would destroy democracy when 
the time finally requires such action. 

And so the United States stands today as the world's outstanding example 
of giant democracy. In this sense its system of government is relatively new 
in the world and almost unique. During past decades of semi-isolation from 
world affairs the threats to its democratic institutions were not very serious. 
But is it possible for a nation to be active, strong, and just in its international 
dealings while operating through democratic processes at home? Can the firm- 
ness, power and speed required in international actions be harmonized with 
the slower and more deliberate democratic processes at home? 

F. IS THE NATIONAL GOVERNMENT ADEQUATE TO ITS 

TASKS? 

The United States is a nation in both the political and cultural meanings 
of that term. It is a great and powerful nation. It exists in an era that puts 
tremendous demands upon people and government, an age of great indus- 
trialization, urbanization, and technological change, an age in which quick- 
ened communications and expanded knowledge make every nation closer to 
every other one. It is a nation in a system of interdependent nations, a system 
in which each nation has heavy international as well as domestic responsi- 
bilities. 

This nation has a national government, a single, great, powerful organiza- 4 
tion for handling all national and international affairs. That government is 
organized along the lines of a modern representative, elective democracy. Is 
that government suitably organized and directed to achieve the manifold aims 
demanded by the people and the times? To what extent is it a truly national 
government? Can it be kept intelligent, alert, active and vigorous in the pro- 
tection of the nation's security, the promotion of the people's welfare, and 
the preservation of the basic civil liberties that make a nation democratic and 
its government responsible? 

These are some of the questions to keep in mind throughout the following 
discussion of the national government of the United States. Let us approach 
that government objectively and with critical intelligence, attempting always 
to avoid excesses of either praise or blame. 



CHAPTER 2 


Backgrounds of the Union 


As of the present time the midpoint in the history of government in the 
United States is the year 1783, when the treaty of peace with Great Britain 
recognized and established American independence. Stretching backward from 
that year lay over 160 years of experience in limited self-government in the 
colonies, closing with some years of joint effort in the struggle for inde- 
pendence. 


THE COLONIAL IMPERIAL RELATIONSHIP 

Colonial Government. After the failure of earlier colonizing efforts the 
British people succeeded in the seventeenth century in establishing colonies 
in Virginia, Massachusetts Bay, and other points up and down the coast from 
what is now Maine to Georgia. They also took over Dutch and Swedish settle- 
ments in the middle of this stretch of coast. Grants of land were made by the 
British king or crown to various companies, groups, and individuals so that 
presently the whole coastal region claimed by the British was divided into 
separate provinces or colonies. 

Since it was impracticable to rule these territories in all matters from Lon- 
don, self-governing powers were conferred upon the several colonies in varying 
forms and degrees. The most complete powers of colonial self-government 
were found in Massachusetts, Connecticut and Rhode Island, but Massa- 
chusetts suffered a significant loss of power before the end of the seventeenth 
century. In most of the colonies there was an elective branch of the colonial 
assembly to which was entrusted considerable control over taxes, expenditures, 
and general legislation. This branch was the center of nearly every struggle 
of the colonists for the increase of popular control over the government. 

The rest of the officers in most of the colonies represented the Crown of 
Great Britain. There was first the royal governor who was sent out with in- 
structions from the King and his advisers for the general rule of the colony. 

11 
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In addition there were other civil and military officers, the judges of the 
courts, and an executive council to advise the governor and to serve as a sort 
of second chamber of the assembly (legislature). The members of the council 
and a number of other officials were appointed by the Crown from among 
the local residents, but they were attached to the governor and the Crown 
by a number of ties, social, economic, and religious. 

Small, weak, and at first mostly unprofitable, the colonies suffered a great 
deal in the early years from neglect by the home government. During this 
period the peoples developed practices of self-government that were later a 
strength to them and a danger to the bond that held them to Great Britain. 
On the other hand, the home government in London lacked experience in 
the administration of colonies and was deterred from doing much about the 
problem by the great distances involved, the expense, and the apparent lack 
of any considerable gain \o be achieved. 

Thus things drifted along in the early decades of colonization in America. 
The Privy Council, the body of the King's advisers, tried by one method and 
then another to handle the various requests for official action that came from 
the colonies. In the meantime a policy of using the colonies for supplying 
England with raw materials, and of reserving manufacturing and the ship- 
ping trade for the home country was developing. Parliament passed certain 
Acts of Trade for this purpose, and the Privy Council set up a Board of Trade 
to enforce the regulations, promote trade, and supervise the colonies. This 
policy aroused many colonial leaders to resistance. 

Beginnings of Colonial Union. The home government supervised each 
colony as a separate unit, but as the colonies grew and their trade and wealth 
increased the colonial peoples became better acquainted with each other. 
A common cause, that of resistance to certain obnoxious trade regulations, 
then drew them closer together. Earlier various forces such as the need for 
common defense against the Indians had brought about a joint agreement 
among Massachusetts, Plymouth, Connecticut and New Haven, which lasted 
for forty years (1645-84) under the title of “the New England Confederation.” 
Fears of Spanish, French, and Indian aggression forced certain leaders in 
other colonies also to think of a confederation of the colonies for common 
purposes. During the early and middle part of the eighteenth century several 
plans were put forth for colonial federation. At one time even the home gov- 
ernment favored such a move as a possible means of shifting some of the ex- 
pense of military defense to the colonies, but the colonial leaders and the 
home government could not agree on the organization or powers of such a 
confederation or on who was to control it. 

As the leaders in all the colonies became more fully aware of their common 
interests, the greatest defect in their governmental organization became clear. 
Their central government was in London, not in America. It was controlled 
by others, not by themselves. However honest and conscientious the British 
kings, ministers, and members of Parliament might be, they did not and could 
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not understand the colonial point of view. Furthermore this distant centra 1 
government dealt with each colony separately. By itself each colony was too 
small and too poor to resist undesirable British policies. There was obvious 
need, therefore, for union among the colonies so as to present a united front 
not only against the home government but also against the Indians -or any 
possible foreign aggressor— Spain or France. 

The colonial leaders did not at once think of or insist upon independence. 
There were obvious advantages in the connection with Great Britain, in de- 
fense, in commerce, and in cultural matters. Indeed the division of functions 
between the government in London and the governments of the several col- 
onies was not unlike that in the present Constitution of the United States. 
The home government took care of foreign affairs, defense and war, general 
regulations of commerce, the postal service, coinage, Indian affairs, and the 
higher judicial courts. This relieved the colonies of much expense and trouble, 
even though the colonists were not always satisfied with the results. The colo- 
nial governments dealt in general with only such matters as fall to the states 
in present-day American government, and as a result their expenses were 
relatively small. 

There was no great public demand for colonial union until after the middle 
of the eighteenth century. Each colony had developed its own political or- 
ganizations, laws, traditions, and culture. Each colonist was a British subject, 
to be sure, but he felt himself to be a citizen primarily of his own colony, such 
as Virginia, Pennsylvania, or Massachusetts. There was no distinctly American 
political bond to draw the colonies together, no American citizenship as such, 
no common American political organization, no American army or navy or 
flag. Certain common culture traits were evident up and down the coast— 
the same language, the same general laws, much the same religion, and similar 
economic institutions. These provided favorable conditions for ultimate union, 
but what united the colonies finally was opposition to a series of acts of the 
British government, both Crown and Parliament. These acts, passed after 
1760, imposed upon the colonies new taxes and trade restrictions that ap- 
peared to leading colonists to be contrary to their rights and wholly obnoxious. 

Colonial Resistance to Home Government. What followed was the organi- 
zation of political resistance among middle class and popular leaders, first in 
the separate commercial centers, then in whole colonies, and finally on an 
inter-colonial basis. Committees of Correspondence carried on the agitation 
all along the coast, and their exchanges of views resulted in the holding in 
1774 of the first Continental Congress. This was a body unauthorized by law; 
it represented the leaders in the resistance movement in a number of cqlonies. 
At least the leading colonists had learned by that time that each separate 
colony standing by itself was too weak to check the actions of the home gov- 
ernment. The need for a united front among the colonies was evident. 

With a united front it was hoped that methods of agitatipn, propaganda, 
and more or less passive resistance would achieve the desired results. Most of 
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the leaders expected the colonies to remain within the British empire and they 
hoped to achieve their ends by political' means. They were not yet ready either 
for war or for independence. British mishandling of the situation and the 
demand for independence by the more extreme resistance leaders in the col- 
onies soon prevented a peaceful adjustment of relations. As early as 1774 the 
colonial governors were being defied and illegal legislative assemblies, usually 
called conventions of the people, were set up in several colonies. By 1775 there 
was virtual independence; the colonial governments had been or were being 
replaced by new revolutionary states. The War for Independence was about 
to begin. 

The story of central government within the United States, ‘as distinct from 
that exercised over the colonies from London, presumably begins with the 
Continental Congresses. The history of these Congresses precedes and merges 
into the story of the Congresses under the Articles of Confederation. 

Washington once said that "influence is not government.” Properly speak- 
ing the first Continental Congresses had no powers of government whatever. 
They did not even claim such powers. There was no United States or United 
Colonies of America, no “continental” political entity for such a body to 
represent, no “constitution” to give it support. The revolutionary conventions 
in the several colonies or states could and did more quickly acquire real powers 
of gpvernment than the Continental Congresses. Nevertheless the need for 
united action was so great and the prestige of the leaders in the early Conti- 
nental Congresses so high, that the influence of that body soon began to 
change into the semblance of power. It was looked to for leadership by many 
persons in all the colonies. 

The Continental Congress that met early in 1776 had a number of im- 
portant decisions to make, all interdependent, of which the following were 
politically most important: 

1. Whether boldly to declare the independence of the colonies (states), or 
to try by further conciliation to remain within the empire. 

2. What steps to take to regularize the government of each colony. 

3. How to form a firmer union among the colonies. 

4. What measures to adopt to make effective resistance to the British forces. 

Separate committees worked upon these matters, and their recommenda- 
tions, when approved by the Congress, laid several important stones in the 
foundations of American government, both national and state. 

INDEPENDENCE 

Resolution of July 2, 1776 . Decision upon the first question was reached on 
July 2, 1776, when a short resolution was adopted declaring that 
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these United Colonies are, and of right ought to be, free and inde- 
pendent States, that they are absolved from all allegiance to the Brit- 
ish Crown, and that all political connection between them and the 
State of Gfeat Britain is, and ought to be, totally dissolved. 1 

This is one of the last occasions on which the revolutionary leaders refer to 
“colonies.” In the same sentence the colonies become “independent States.” 
On July 4th, when the longer “Declaration of Independence” was adopted, 
the present official title, “United States of America,” was used instead of 
“United Colonies,” and thereafter “United States” was the recognized desig- 
nation. 

Formal Declaration of Reasons, July 4. The leaders in Congress did not 
think it sufficient to resolve upon independence. “A decent respect to the 
opinions of mankind” impelled them to declare to the world the causes that 
had led them to the separation. The resultant statement, called the Declara- 
tion of Independence, is one of the greatest documents of American political 
history and in the whole history of human freedom. It records in classic, terse, 
and moving sentences the political theories of the Revolutionary leaders, and 
the list of grievances that the members of the Continental Congress put forth 
as justifying the separation from England. 

Declaration Not Part of Constitution. At the same time it is not a part of 
the Constitution or of the law of the land at the present time. However much 
a judge may be swayed by its principles, no court in the United States has any 
power to give effect to it in its decisions. It summarizes the views of the Con- 
tinental Congress as to the rights possessed by the colonists as men and Eng- 
lishmen prior to independence, rights that the king is charged with having 
violated. It indicts a king; it does not form a new government or grant any 
rights to American citizens. 

Political Theory of Declaration. The Declaration of Independence has had 
great influence upon the course of American political thinking and undoubt- 
edly upon political developments as well. When Jefferson and his associates 
came to write it, they could not discuss merely the drab legal rights of British 
subjects that they believed had been violated. Such a statement would not 
have had a wide appeal. Instead they asserted the rights of man in general. 
People of that time, and particularly in France where the Americans hoped 
for support, were tremendously concerned about man in general, or humanity 
as a whole. And so in the Declaration the first substantive statement sets out 
a philosophy of the rights of man. 

We hold these truths to be self-evident, that all men are created 
equal, that they are endowed by their Creator with certain inalien- 
able Rights, that among these are Life, Liberty and the pursuit of 
Happiness.— That to secure these rights, Governments are instituted 

1 Becker, The Declaration of Independence, p. 3; Journals of Congress (Ford ed.) V, 

p. 424. 
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among Men, deriving their just Powers from the consent of the gov- 
erned.-— That whenever any Form of Government becomes destruc- 
tive of these ends, it is the Right of the People to alter or to abolish 
it, and to institute new Government, laying its foundation on such 
principles and organizing its powers in such form, as to them shall 
seem most likely to effect their Safety and Happiness. 2 

Here in three pithy sentences is almost the whole theory of popular sov- 
ereignty— of what Lincoln later called “government of the people, by the 
people, and for the people.” The doctrines that government may properly 
exist only with the people's consent, that it exists for their service and happi- 
ness, and that they may overthrow it or change it at will, are all asserted. Here, 
too, is the proposition that man has natural rights, rights prior to or even 
superior to any government, and that government exists only to protect these 
rights. If to Americans these now seem very commonplace ideas they would 
do well to contrast them with the officially approved pronouncements of fas- 
cist and nazi writers in Europe in the past two decades. 

The Declaration is in one sense the first official national utterance on the 
part of the new political unit, the United States of America, whose birth it 
proclaimed. Several of the states had, through their own conventions, adopted 
their own declarations of independence a month or more before this national 
pronouncement, but the outside world and many if not most of the American 
people look to the joint declaration of July 4, 1776, as the true beginning of 
American independence. And that declaration implied a union of the states 
and their peoples into a new political entity, the United States of America, 
just as clearly as it announced a severance from Great Britain. 

In short the declaration provided a peculiarly American justification, for 
independence and self-government. It became a sort of symbol of American- 
ism, like the flag, which was designed at about the same time, and which 
emphasized American unity with its thirteen stripes and thirteen stars. These 
symbols, together with such slogans as “no taxation without representation,” 
and “give me liberty or give me death,” were unquestionably potent factors 
in developing national unity. 

CONFEDERATION 

The same Continental Congress that adopted the Declaration of Inde- 
pendence and advised the states to adopt state constitutions proceeded also 
in 1776 to draw up articles of union between the new-born states. This Con- 
gress was itself a body without any known legal powers. Its name suggested 
a meeting of ministers from a number of independent states, and it had, in 
fact, no power to compel any state to do anything without its own consent. 
There was no constitution, no league or treaty among the states, no document 

2 See discussion in Becker, op. cit., pp. 24-79. 
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to which the Congress could refer as giving it any authority or any regular 
organization. What it did, it did more or less by mutual consent. 

The drafting of articles of confederation fell to a committee of the Con- 
gress appointed in June, 1776. Delays, interruptions, and disagreements in 
the committee and later in the Congress prevented the adoption of the Ar- 
ticles by the Congress until November 15, 1777. The document was then 
referred not to the voters in the several states but to the state legislatures— 
further proof of the strong position of those bodies. Eight states had ratified 
them by July 9, 1778, and the Articles were thereafter followed in practice. 
Legally, however, the Articles were not in effect until all states had approved 
them, and Maryland, the last of the states to consent, did not sign them until 
March 1, 1781. 

It has been said that if the Articles could have been drafted and adopted 
promptly in 1776, a considerable measure of power might have been conferred 
upon the Congress. As the months went by, bickerings developed that pre- 
vented this, and presently the members insisted upon asserting in the Articles 
the sovereignty of the states. 

Confederation and Federation Distinguished. The short title of the docu- 
ment adopted is "Articles of Confederation and Perpetual Union/' 8 Each 
state is named separately, from New Hampshire to Georgia. The term "con- 
federacy” is also used, but not "federation”— and it is interesting to note that 
many years later the southern states, strongly insistent on state rights, when 
seceding from the Union, called their organization the "Confederate States 
of America.” According to modern usage, a "confederation” is a different thing 
from a "federation” or "federal union.” In each case a number of so-called 
"states” are drawn into a common organization for common purposes, and 
in each there is a central agency for common action, but there are certain 
differences that may be noted as follows: 4 

Confederation or Confederacy Federation or Federal Union 

1. States are members, and the cen- 1. Both central and state govern- 

tral agency rests on them. ments rest on the people. 

2. Each .state has full powers of gov- 2. Powers of government over peo- 

ernment, except over external af- pie divided between central gov- 

fairs and a few others delegated to ernment and states. 

the central agency. 

3. Central agency not a true govern- 3. Has a real central government, act- 
ment, and it acts internally only ing directly on people. 

through state governments. 

4. Articles of union more like a treaty 4. A real constitution binds central 

than a constitution. government, states, and people. 

8 For text of the Articles see H. S. Commager (ed), Documents of American History, 
1934, pp. 111-16. 

4 See Gettell, Political Science , pp. 464-66. 
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That the union under the Articles of Confederation was legally of the “con- 
federate” rather than of the “federal” type is clearly shown by the article on 
state sovereignty, which is placed significantly after the first article which 
merely names the confederacy “The United States of America.” 

Article IL Each State retains its sovereignty, freedom and inde- 
pendence, and every power, jurisdiction and right, which is not by 
this confederation expressly delegated to the United States, in Con- 
gress assembled. 

Here the word “retains” signifies an agreement that the states already were 
separately sovereign and independent, while the word “expressly” means that 
the Congress of the United States could not claim any power not clearly 
gtanted in so many words by the Articles. 

Central Agencies of the Confederation. “For the more convenient manage- 
ment of the general interest of the United States,” the Articles provided for 
a Congress that was in effect only a continuation of the Continental Congress. 
In this body each state had one vote, and each elected and supported its own 
members, from two to seven in number. No member could serve over three 
years in any six. In practice the legislatures chose the delegates to Congress, 
and they had power to recall them at any time. Annual meetings were pro- 
vided for and were held. In nearly all matters the votes of nine states were 
required to pass a measure in Congress. 

Instead of creating a single executive, the Articles provided that the Con- 
gress should appoint “a Committee of the States,” consisting of one delegate 
from each, to sit while Congress was not in session, to execute such powers 
as Congress might designate, but none of the policy-making powers of Con- 
gress could be delegated to it. 

The provisions for a common judiciary were also rudimentary. The Congress 
itself had power to provide for special temporary commissions to settle disputes 
between the states, in a manner not unlike that sometimes provided for set- 
tling international disputes; and it also had power to, and did, establish a 
court of appeals to settle finally, on appeal from the state courts, cases involv- 
ing ships and goods seized as pfizes of war, and also cases of piracies and 
felonies on the high seas. A number of interstate disputes and prize cases 
were settled peaceably and lawfully in these several ways. 

Powers of Congress. Clearly, the Congress was the only important agency 
of joint action created by the states under the Articles. Upon it were con- 
ferred whatever powers the states gave up in the interests of the common 
welfare. To the Congress were granted “the sole and exclusive right and 
power” to declare war, to make peace, to send and receive ambassadors, and 
to make treaties and alliances; also to regulate the coinage, fix weights and 
measures, regulate trade with the Indians, establish and regulate post offices, 
build and equip a navy, appoint all navy officers and the superior army officers, 
and to make rules for both land and naval forces. 
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Insofar as the creation of an over-all national government was concerned, 
the Articles in some respects represented a step backward. The Congress did 
not receive the power, formerly exercised by Parliament, of regulating com- 
merce among the colonies. It had no clear authority to establish rules for 
legal tender in the settlement of debts. Thus each state could legally erect 
tariff barriers against the others, and could make its own legal tender laws. 
On the important subject of taxation, the states yielded no power whatever 
to Congress. Every bit of taxing power remained exclusively in the states. 

As to finances, the Congress had power “to borrow money, or emit bills 
on the credit of the United States," “to ascertain the necessary sums of money 
to be raised for the service of the United States, and to appropriate and apply 
the same for defraying the public expenses." All expenses incurred by Congress 
for the common defense or general welfare were to be paid from a common 
treasury, to be supplied with funds from time to time by the several states 
“in proportion to the value of all land within each State," and the taxes for 
this purpose were to be levied by the legislatures of the several states. Except 
through borrowing, Congress had no power to raise money directly. It could 
only ask the states to contribute. 

Similarly, it had no power to compel men to serve in the army. All it had 
was the power “to agree upon the number of land forces, and to make requisi- 
tions from each State for its quota, in proportion to the number of white 
inhabitants in such State; which requisition shall be binding, and thereupon 
the ^legislature of each State shall appoint the regimental officers, raise the 
men and cloath, arm and equip them in a soldier-like manner, at the expense 
of the United States.” 

Thus men and money, the sinews of war and government, depended wholly 
on the state legislatures, the bodies on which the members of Congress them- 
selves depended for their offices. To be sure the states had consented to do 
their several shares: 

Article XIII. Every State shall abide by the determinations of the 
United States in Congress assembled, on all questions which by this 
confederation are submitted to them. And the articles of this con- 
federation shall be inviolably observed by every State, and the Union 
shall be perpetual. 

All these solemn promises were made in the name of “the Great Governor 
of the World." Here was an experiment in government by compact and 
consent—but it was the consent of states, not of individual men. The 
“determinations" and “regulations" adopted by Congress are nowhere called 
laws. The Congress made certain treaties binding on all the people, but it 
did not enact laws at all in the ordinary sense. Congressional determinations 
were, of course, strong recommendations to the states, but they could not 
be enforced by Congress upon individuals. So difficult was it to get the states 
to do their part in carrying out congressional determinations that Madison, 
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when a member of Congress in 1781, recommended an amendment to the 
Articles permitting Congress to use the military and naval forces to compel 
states to abide by its determinations. 

It is doubtful, therefore, whether the central organization under the Articles 
of Confederation was strictly speaking a “government.” In but few matters 
could it reach the citizen by its own legislation. It could not tax him. It could 
not force him to serve in the army. It could not punish him for violation of 
the treaties or regulations it made. Indeed, there were no individuals who 
were subject to its jurisdiction. Each of the states had its own citizens. These 
had, by the Articles, “all privileges and immunities of free citizens in the 
several states” and the right to move into any state, and tp engage in trade 
on an equal footing with the inhabitants thereof, but the Congress could not 
itself enforce this privilege if violated. 

The United States were not yet a nation, in short, but thirteen states uhited 
in confederation. They were still plural, not singular. Broad-visioned men 
like Washington, Hamilton, Franklin, and Dr. Benjamin Rush were already 
speaking of the “nation” and the “national interests,” but they were ahead 
of their time. The words “national” and “nation” were not popular in those 
days, and do not appear in the Declaration of Independence or in the Articles 
of Confederation. Jefferson in the Declaration of Independence got as far as 
to say “one people,” but the term men generally used to express American 
unity was a geographical one— “continental.” This word alone was rather 
inadequate for expressing the many common interests that in fact drew the 
colonists together. 

STATE CONSTITUTIONS AND GOVERNMENTS 

The relationship of this new political union to the states and their govern- 
ments presents an interesting problem. In the turmoil of the transition to 
independence in 1774 and 1775 revolutionary conventions took over the pow- 
ers of government in all the colonies except two, Connecticut and Rhode 
Island, where the old charters and charter governments continued in opera- 
tion. In all the others there was grave doubt as to the legal status and proper 
organization of the actual government. Some states so far recognized the lead- 
ership of the Continental Congress as to send official requests to it for advice 
as to what to do to regularize their governments. On May 10, 1776, nearly 
two months before the Declaration of Independence, Congress advised all 
the states to proceed to frame and adopt constitutions if they had not already 
done so. 

The state conventions undertook the task at once. By the middle of 1777 
ten of them had adopted state constitutions. Rhode Island and Connecticut 
continued under their old charters, while Massachusetts did not adopt its 
constitution until 1780, after failing in an earlier attempt. Under these con- 
stitutions the states provided for legislatures, governors, certain other officials, 
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and courts. Several of them included also bills of rights and a separation of 
powers. The actual government of the country, that is, the making and en- 
forcing of laws, the raising and spending of money, and the rendering of 
public services, was carried on mainly by the states and their counties, towns, 
and cities. 

What was the relationship of Congress to these state constitutions and 
governments? It is easy to present an argument that each state separately 
became independent of Great Britain and that each one by itself made its 
constitution and carried on its government as a “sovereign state.” On the 
other hand Congress was in existence and had declared the independence 
of “the United States of America” before most of the states got around to 
separate declarations. Furthermore the states waited for advice from Congress 
before adopting constitutions. Out of the first view of the facts certain Anti- 
Federalist and Republican leaders drew conclusions favorable to states' rights 
and state sovereignty. Out of the other view of the same facts certain Fed- 
eralists and those who followed their line of reasoning drew definitely nation- 
alistic conclusions. They argued that it was as “United States” that the 
Americans carried on the war to a successful conclusion, as “United States” 
that they made treaties and alliances to get aid in the war, and as “United 
States” that they declared and obtained recognition of their independence 
and established their territorial claims at the expense of Great Britain. These 
are facts of historical record, however weak may have been the Continental 
Congress. 

Furthermore the states in carrying on the government of the country made 
numerous unpopular decisions and mistakes, and both during the War for 
Independence and in the following years they lost much of their early public 
support. Business was upset by war conditions, taxes were hard to pay and 
hard to collect, and the extraordinary demands for men, money and materials 
to carry on the war created some large state debts and brought turmoil into 
state finances. A number of states yielded to the demands of the debtor class 
for cheap money and inflation. Price-fixing measures were adopted to prevent 
profiteering but were not well enforced. Goods as well as money were made 
legal tender in several states, and creditors had to accept their pay in such 
goods or not be paid at all. Interstate antagonisms arose and several states 
began to build up tariff walls to keep out the goods that were coming in from 
others. The property rights of men who did not support the war were de- 
stroyed and their estates were taken away. In short, business, businessmen 
and the property-owning classes generally suffered from many restrictions and 
deprivations. 

But it was not alone the conservative business leaders who were disturbed. 
Jefferson, who was something of a political liberal, was also disquieted and 
he found the cause of the difficulties to lie partly in the form of the state 
gotffernment. In his famous Notes on Virginia , a book dated 1782, he found 
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numerous faults with the Virginia government, of which the most important 
was the concentration of power in the hands of the legislature. 

All the powers of government, legislative, executive, and judiciary, 
result to the legislative body. The concentrating these in the same 
hands is precisely the definition of despotic government. It will be 
no alleviation that these powers will be exercised by a plurality of 
hands, and not by a single one. 173 despots would surely be as oppres- 
sive as one. 5 

Now, Virginia was rather proud of its constitution. It had a bill of rights, 
and provision for the separation of powers. In practice, however, it had com- 
plete supremacy of the legislature. That body could alter the constitution 
itself, and at one time, to Jefferson's great distress, it discussed a proposal to 
set up what he called a dictator. 

Decline of Congress. In the meantime, the Congress under the Articles 
of Confederation was also having a difficult time. Because of its constitutional 
weakness it was unable to capitalize on the mistakes of the states or to increase 
its own prestige. From the battlefield Washington wrote with bitterness of 
its ineptitude in the supplying of men and money. Imthe postwar period 
it floundered almost hopelessly in a financial bog, unable to pay off the soldiers, 
or to meet interest and principal payments on the government debt. The 
"Continental” paper money it had issued depreciated until it practically lost 
all value— and "is not worth a Continental” became a by-word. Government 
bonds sank to but a small fraction of their face value, and new loans could 
hardly be floated. Attempts to get the Articles amended so that Congress 
could levy import duties, or levy and collect its own taxes, failed when one 
or another state refused to ratify. A unanimous vote of the states was neces- 
sary for amendment of the Articles. 

And so Congress, without hope of increasing its powers, with a constantly 
changing membership in which the abler men of the country were fewer and 
fewer, fell into a serious decline after the war. It lost even the moral leadership 
that it had held in the' beginning of the Revolutionary movement. If America 
was to create an effective union of the states, and a truly national government, 
the time for a change was clearly coming. 

WESTERN LANDS AND TERRITORIAL GOVERNMENT 

It was a simple but highly important issue that led the representatives of 
Maryland in the Congress to decline until 1781 to ratify the Articles. Mary- 
land was a small state with no claims to the great unexploited area beyond 
the mountains. Her close neighbor, Virginia, had a claim to the land westward 
"from sea to sea,” and other states had similar claims. Maryland feared to 
enter a confederation in which some of the members might grow tremendously 

6 Jefferson, Notes on the State of Virginia , 2nd ed., Phila., 1794, p. 170. 
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in population and wealth while she remained small. Her leaders insisted that 
the western lands should belong to all, to the whole confederation, and not 
to only a few. Virginia was particularly reluctant to yield on this point. 

In 1780 Congress passed a resolution that paved the way for Virginia's 
action. 6 It provided that the lands ceded to the United States should be 
used for the common benefit of all, and said that such lands would be 
"formed into distinct republican states" to be admitted to the union on an 
equal basis with the other states. Virginia thereupon evidenced her intent 
to cede her claims northwest of the Ohio River to the United States, as other 
states had already done, and Maryland soon after ratified the Articles. By 
1783, most of the western lands had been ceded to the United States. 

In its closing days, too late to revive its own waning prestige, but not too 
late for the establishment of the new territorial policy, the Congress enacted 
the famous Ordinance of 1787 (the Northwest Ordinance). 7 

The purpose of this ordinance was to provide an orderly method of open- 
ing the western lands to settlement. It established a temporary government 
under a governor and certain other officers to be appointed by Congress; 
arranged for a second stage of territorial government, after the population 
had passed 5,000, a stage in which the residents would elect legislative repre- 
sentatives; and provided for the ultimate formation of five states within the 
territory, to be admitted to the union "on an equal footing with the original 
States in all respects whatever." Thus this momentous document settled the 
general outlines of the American policy of colonial expansion and territorial 
self-government, and paved the way for numerous later acts admitting states 
to the union until it included forty-eight self-governing states, reaching from 
the Atlantic to the Pacific. 

SUMMARY: THE LESSONS LEARNED 

One often hears the shallow and cynical assertion that "We learn from 
history that we learn nothing from history." It would be hard to find a more 
indefensible generalization. All human knowledge is in a sense historical. It 
is true that entire populations do not learn all the lessons of the past, and 
that very few people can simply absorb the truths of the past while doing 
other things. Knowledge is gained by experience and by effort. 

The leaders who carried on the government through the War for Inde- 
pendence and the following years certainly learned a great deal from that 
experience and from the experience of colonial and state government. They 
learned the weakness and the insecurity of small states in the presence of 
large and ambitious ones. They learned the strength that comes from union. 
They saw the importance of a sound organization of government and the 

6 Commager, op. cit., pp. 1 19-20. 

7 Commager, op. cit., pp. 129-32. 
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need for an effective executive. They came to appreciate that governments 
must rest upon the people. 

In fact they learned a great deal from the experiences of the colonies and 
of the revolting states. Not least among the lessons learned were the operations 
and results of a series of colonial governmental practices and institutions that 
we have not even attempted to describe. These included the advantages of 
written charters and constitutions, the role of the courts in keeping govern- 
ments within reasonable bounds, the doctrine of limited government, the ex- 
ecutive veto, and a number of others. The proof that they learned about these 
things is to be found in what they did very soon to reorganize the union in 
order to make it serve the national interest more effectively What they wrote 
into the new Constitution of the United States in 1787 was not plucked out 
of the air or, except in small part, out of the books of political theorists. It 
came from solid experiences, both bad and good.— But all that will come in 
the next and other following chapters. 
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CHAPTER 3 


The Constitution Formed and Adopted 


FORCES READING TOWARD STRONGER UNION 

Neither the first state constitutions nor the governments under them, 
neither the Articles of Confederation nor the central agencies they created, can 
truly be said to have been a failure. Each was instrumental in doing at least 
the minimum things that were required to win the war for independence and 
to establish peace in America. The old problem of over-all organization was 
still unsolved, however— the problem of creating a national organization of 
the thirteen colonies (now states) so that they and others later admitted to 
the union, while continuing to govern themselves in all local matters, could 
act in unison in the settlement of common difficulties in peace as well as in 
war. Now the problem had been transferred wholly to America, and people 
could not evade it. 

Need of Stronger Union. A stronger union was clearly needed. Standing 
by itself, not one of the “sovereign” states was strong enough or big enough. 
Only as “one people” could the Americans really claim “to assume among 
the Powers of the earth the separate and equal station to which,” in Jefferson's 
language “the Laws of Nature and of Nature's God” entitled them. Various 
events of the postwar period strongly emphasized the weaknesses of the Amer- 
ican political system. Among the most disturbing of all difficulties to men 
like Washington, Robert Morris, and Alexander Hamilton were the radical 
economic movements in the several states. The debtor classes, with their de- 
mands for cheap money, for the cancellation of debts, and for the right to use 
commodities to pay their bills, were everywhere organizing and agitating for 
their economic panaceas. In 1786 the paper money forces carried the elections 
in a number of states. In western Massachusetts under the leadership of Daniel 
Shays, impatient debtors broke out in rebellion against the government of the 
state. 

A Turn to the Right. By this time, however, 1785-86, public sentiment had 
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in general become somewhat more conservative than it had been ten years 
before. The radical leaders who in 1774-76 had whipped up the sentiment for 
independence had soon passed from power. To win the war, most of the states 
had turned to more capable and steadier leaders and organizers. On a small 
scale, something like a counter-revolution had taken place. Most of the people 
now wanted to settle down to work and trade. They were somewhat weary 
of political agitation. They were content to have won political independence, 
and had no heart to plunge at once into economic and social reforms. What 
the dominant classes now wanted was a firm government that would pay its 
debts and keep down the agitators, while the people went forward in the 
expansion of business and the development of the national domain, now reach- 
ing to the almost mythical Mississippi River on the west. 

It may be that the conservatives exaggerated the evils of the time, but 
whether they did or not, they thought they saw foreign trade badly upset, 
tariffs and trade barriers growing up between the states, depreciation of the 
currency, public and private credit at a very low ebb, treaty rights being 
violated, contracts being impaired and property rights destroyed without legal 
process, the British continuing to occupy posts in American territory, the Span- 
ish refusing tp open the Mississippi to commerce, the continental army badly 
disorganized, and the states too weak and too much influenced by the radicals 
to give due protection to business and property. 4 

In short, men of substance were beginning to think more in national terms. 
The war for independence had done much to make one nation of the Ameri- 
cans, but little or nothing had been done to give the nation a common gow 
ernment. One of their leaders, Alexander Hamilton, summarized their views 
in one pithy sentence: “A nation without a National Government is an awful 
spectacle.” 2 


STEPS TOWARD A NEW CONSTITUTION 

For a few years the conservative leaders thought that by amendment of the 
Articles enough could be achieved to strengthen the Congress adequately. 
In particular they urged amendments to authorize Congress to levy and col- 
lect sufficient taxes to revive the national credit. Several different amendments 
to this effect were submitted by Congress to the states. Each failed of passage 
because the unanimous vote of the state legislatures was required, and in each 
case at least one legislature refused to give up to Congress any part of its taxing 
power. 8 

1 For the background of the movement for the Constitution; see Beard, The Rise of 
American Civilization , New York, 1927, pp. 297-335; Schlesinger, New Viewpoints in 
American History , New York, 1922, pp. 184-99, "Economic Aspects of the Movement for 
the Constitution”; Hockett, The Constitutional History of the United States , 1776-1826, 
New York, 1939, espec. pp. 153-204. 

2 The Federalist , no. 85. 

8 See Nevins, The American States During and After the Revolution , pp. 606-63. 
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Annapolis Convention, 1786. The conservative leaders soon saw that the 
Congress was not the body to give leadership toward stronger government, 
and the Articles not the instrument in which to put faith. They proceeded, 
therefore, to ignore Congress and to start 3. separate movement for a stronger 
union/Virginia and Maryland having had occasion to discuss jointly the con- 
trol of navigation on the Potomac, it occurred to some to suggest a wider 
conference of the states t<^ discuss commercial regulations. 

Resolutions framed in similar language were pushed through nine state 
legislatures in 1785 and 1786 to provide for the appointment of delegations 
to a conference at Annapolis in September, 1786, “to take into consideration 
the trade and commerce of the United States” and for other purposes. It is 
interesting to note how Congress was ignored in this movement, and to ob- 
serve in it^also a possible violation of the Articles which provided that 

No two or more states shall enter into any treaty, confederation 
or alliance whatever between them, without the consent of the united 
states in congress assembled. 4 

Only five states actually sent delegations to the Annapolis convention— too 
small a number for the action intended— but two leaders, Hamilton and Madi- 
son, induced the conference not to adjourn without proposing a new and still 
more inclusive convention of the states. The report adopted by the convention 
accordingly urged 

that speedy measures be taken, to effect a general meeting of the 
States, in a future convention, not only to discuss commercial ques- 
tions, but also to take into consideration the situation of the United 
States, to devise such further provisions as shall appear to them neces- 
sary to render the constitution of the Federal Government adequate 
to the exigencies of the Union; and to report such an Act for that 
purpose to the United States in Congress assembled, as when agreed 
to, by them, and afterwards confirmed by the Legislature of every 
State, will effectually provide for the same. 5 

Congress being by this time nearly desperate in its struggle to meet the 
expenses of the United States as a whole, joined the movement by support- 
ing the call for the proposed convention. 

THE FEDERAL CONVENTION 

Again the states were called upon to send delegates to a convention, and 
this time all responded except Rhode Island. All told, seventy-four members 
were appointed to the convention which assembled in Philadelphia, May 25, 
1787, fifty-five attended one or more sessions, and thirty-nine signed the con- 

4 Articles of Confederation, Art. VI, par. 2. 

5 Commager, op. c it, pp. 132-34, gives the proceedings of the convention. 
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stitution finally proposed. Washington was the choice for presiding officer, 
and a secretary was also appointed. The latter kept only the barest kind of 
record for the official journal, and it is from Madison's private notes on the 
debates (not published until 1840) that most of the’ knowledge as to what 
took place is derived. The members were pledged to secrecy, and kept their 
pledge with remarkable unanimity. Not until the proposed constitution was 
published did the people generally come to know what had been formulated. 6 

Many published accounts tell of the personnel of the convention. Thomas 
Jefferson and John Adams were absent on official missions in Europe. Two 
other great figures of the early revolutionary period, Samuel Adams and Patrick 
Henry, were not present. Despite these and a few other receptions the con- 
vention contained practically all the important leaders of the times as well 
as certain persons of less fame and ability. Most of the members had had wide 
experience in public affairs, and were possessed of practical wisdom, but the 
convention was noteworthy also for the wide variety of talents it contained. 
There were scholars, writers, military leaders, lawyers, businessmen, and that 
venerable sage and wit, Benjamin Franklin. The outstanding members were 
undoubtedly Washington, Franklin, Madison, and Hamilton, but a large 
number of men of nearly first rank made the convention the effective working 
body it proved to be. 

PLANS OF FEDERAL REORGANIZATION 

Virginia Plan. As the convention members assembled, various plans were 
put forward for discussion. Two of these were of especial importance— the 
Virginia or large-state plan presented by Edmund Randolph, and the New 
Jersey or small-state plan, proposed by William Paterson. 7 The Virginia plan 
outlined a scheme for a strong new national government, with a two- 
chambered legislature, an executive, and a judicial department, and with 
power “to legislate in all cases to which the separate States are incompetent," 
and to enforce its own laws on individuals. Under this plan the large states 
would dominate the union, since representation was to be according to popu- 
lation or according to financial contributions to the national treasury. All 
members of the central government were to be paid liberally from the central 
treasury, and thus there would be less dependence of the national government 
on the states. While this plan spoke of correcting and enlarging the Articles 
of Confederation, it obviously pointed toward a wholly new constitution. 

New Jersey Plan. The New Jersey plan was the reply of the small states to 
the centralizing, strong-government tendencies of the Virginia plan. It built 

6 Among the best short accounts of this famous convention are Max Farrand, The Fram- 
ing of the Constitution of the United States, New Haven, 1913; R. L. Schuyler, The Con- 
stitution of the United States: An Historical Survey of Its Formation, New York, 1923; and 
A. C. McLaughlin, A Constitutional History of the United States , New York, 1935, pp. 148- 
97. There are, of course, many other accounts. 

7 Commager, op. cit., pp. 134-38, gives also Hamilton's plan. 
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upon the Articles and the existing single-house Congress in which votes were 
by states and the delegations in Congress depended on the states for their 
pay. It proposed to add an executive to be chosen by Congress, and also a 
federal judiciary— the latter to have mainly the right to hear appeals from 
the state courts in certain types of cases. The powers of the central govern- 
ment were to include only the power to tax imports, to levy a stamp tax on 
documents, and to fix postal charges, plus the power "to pass Acts for the 
regulation of trade and commerce as well with foreign nations as with each 
other.” All acts made in pursuance of powers vested in Congress were to be 
"the supreme law of the respective States . . . and . . . the Judiciary of the 
several States shall be bound thereby in their decisions, any thing in the 
respective laws of the Individual States to the contrary notwithstanding.” 8 

Toward a National Government. Thus the New Jersey plan as well as the 
Virginia plan made the definite shift to the creation of a national govern- 
ment with power to pass laws binding on individuals. This was a conspicuous 
omission in the Articles, and on this point there was no serious disagreement 
in the convention. Both plans agreed also on the creation of executive and 
judicial branches of the central government. The plans differed on the extent 
of the power to be granted to the central authorities, and on the composition 
of Congress and the apportionment of representation in it. The Virginia plan, 
giving representation in Congress on the basis of population, would have 
thrown the control of the central government into the hands of the people 
of the large states; hence the large-state proponents of this plan were willing 
to give the central government very broad powers. The New Jersey plan held 
to the old ideas of equal representation of states without regard to population, 
and of state payment and control of their delegations in Congress. It proposed 
also to grant much less power to the central government, and to check the 
latter through having the state courts empowered to interpret and apply the 
federal laws. Thus the main lines of division within the convention were 
clearly drawn: large state versus small state; strong central government versus 
state sovereignty. 

SETTLEMENT OF PRINCIPAL ISSUES 

Representation in Congress. A great deal has been written about the so- 
called "compromises” in the convention. One great compromise there was, 
and that dealt with the composition qf Congress and the basis of representa- 
tion in it. Over this question the convention nearly broke up— the small states 
insisting on equality, the large ones on representation in proportion to popu- 
lation. The compromise reached now seems a simple one, but it was very 
hard for the two parties to accept. The Virginia plan had proposed a two- 
chambered legislature— the members of the larger house to be elected by the 
voters in the states in proportion to population or contributions, those of 


8 Commager, op. c it., pp. 136, 137. 
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the smaller house to be chosen by the members of the other from persons 
nominated by the state legislatures. Under this plan the state legislatures had 
no direct control over either house, whereas in the existing Congress, favored 
by the small states, all members were chosen by and responsible to the state 
legislatures, and each state had one vote. 

Compromise on Congress. In the compromise, two houses were provided. 
The upper house (Senate) became the direct successor of the old Congress. 
In it each state was to have just two members, and these were to be elected 
by the state legislatures. Thus state equality of voting right and state legis- 
lative control over members were retained. This house was also to have special 
powers over treaties and appointments, as in the case of ijie old Congress, 
thus giving the small states special weight in such matters. Membership of 
the larger house (House of Representatives) was then to be apportioned 
among the states according to population, and the members were to be elected 
directly by the voters in the states. All revenue measures, which would nat- 
urally draw most money from the large states, were to originate in this house 
in which the large states had greater representation. Since no law could be 
enacted without the consent of both houses, both large- and small-state 
members, when they considered the result of the compromise, were persuaded 
that they had protected all their essential interests, although to the very 
end of the convention there was some bickering between the two parties. 
There were many other points, large and small, on which adjustments had 
to be made, but none on which there was a major compromise such as that 
described above. Despite differences on political questions, the delegates were 
essentially united on the issue of protecting property rights and business. 

DRAFTING AND SUBMISSION 

Committees on Detail and Style. The convention proceeded in its early 
stages by discussing and adopting rather general resolutions in committee of 
the whole. When the number of those adopted had become rather consid- 
erable, it appointed a committee on detail to put its decisions into orderly 
form. This committee itself naturally introduced a considerable amount of 
new language, largely drawn from other public documents such as the Articles 
of Confederation and leading state constitutions. Its draft was then taken 
up in convention and debated section by section. At this stage there were 
numerous changes that called for further rewriting of the convention's work. 
For this purpose a separate committee was appointed, generally called the 
committee on style . Gouverneur Morris of Pennsylvania, a member of this 
committee, was mainly responsible for the redrafting given to the various sec- 
tions at this stage. The document that finally issued from this committee was 
fairly clear, harmonious, and integrated as compared with that emanating 
earlier from the committee on detail, and so many were the changes in 
wording that even scholars will probably never know how much the later 
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course of constitutional development was affected by this committee’s worlc. 
Thereafter the convention made very few changes in the document on which 
it had labored so long. 

A New Constitution Results. The question of submission of the Constitu- 
tion for ratification troubled the members greatly. Many delegates were under 
definite instructions to do no more than to submit amendments to the Articles 
of Confederation. The convention’s objective clearly could not be achieved 
in this way. A wholly new Constitution was being drafted, one in which a 
distinct central government was being set up with power to make and enforce 
laws against individuals. To have submitted such a document to the thirteen 
state legislatures in the hope of unanimous approval would have been sheer 
folly. But to proceed in any other way was distinctly unauthorized if not 
clearly revolutionary. The final decision was both bold and novel. 

Submission to State Conventions. The convention itself represented a carry- 
ing forward of the idea worked out in Massachusetts between 1776 and 1780 
of having a separate convention, a body not charged with other duties, draft 
and propose a constitution. The same method was applied to obtain ratifica- 
tion of the new Constitution. It was agreed that 

The Ratification of the Conventions of nine States shall be suf- 
ficient for the Establishment of this Constitution between the States 
so ratifying the Same. 9 

The conventions proposed were to be elected separately in the several states. 
They were to represent the voters, not the legislatures. In setting nine states 
as a sufficient number to put the new Constitution into operation, the mem- 
bers were planning deliberately to overthrow the “Articles of Confederation 
and perpetual union between the States”; in appealing directly to the voters 
as represented in special conventions they were undermining to some extent 
the legislatures of the states. The new Constitution was not to, be a mere 
treaty, however solemn, among sovereign states; but a “supreme Law” over 
them, decreed by the voters in conventions, and resting directly upon the 
people, “we the people of the United States, ... do ordain and establish 
this constitution for the United States of America.” 10 

RATIFICATION 

As requested by the convention, the Continental Congress transmitted the 
proposed Constitution to the several state legislatures with the request that 
they arrange for the election and holding of state conventions to consider the 
proposal. Although under no legal compulsion to do so, the legislatures in all 
states except Rhode Island were persuaded by the friends of the new plan 
to make the necessary arrangements to test out the people’s attitude toward it. 

• U. S. Const., Art. VII. 

10 U. S. Const., Preamble. 
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Finally approved in the convention on September 17, 1787, the Constitu- 
tion was ratified by the Delaware convention on December 7 of the same 
year. Several other states followed quickly, and then the ratifications began 
to come more slowly. By June 21, 1788, nine states had ratified, but two key 
states, New York and Virginia, still stood out. The opposition seemed to grow 
stronger with the passage of time, and it was only with great difficulty and 
by close votes that Virginia and New York were brought into line. North 
Carolina and Rhode Island remained outside, the former until 1789, the latter 
until 1790. 11 

It is well known that only a small percentage of the American people were 
entitled to vote in 1787 and 1788, when the ratifying conventions were elected, 
and that property qualifications kept many poor persons from participating. 
It is probably true, also, that on a direct referendum to those then entitled 
to vote, the Constitution would have been defeated in a number of the states 
and could not have gone into effect. This is one of the grounds for the state- 
ment frequently made that the Constitution is undemocratic— but more of 
that later. 

Arguments Against Ratification. The grounds put forward for opposition 
to the Constitution covered a wide range. They were in some cases contradic- 
tory and at cross purposes. There were, however, two lines of argument impor- 
tant enough to examine. First was the opposition to centralization, coming 
from state and local political leaders and other friends of states' rights. Some- 
thing of the old revolutionary opposition to a distant central government 
flared up again in the speeches in the state conventions and in many printed 
attacks on the Constitution. The friends of the Constitution called them- 
selves “Federalists," which was technically correct, but which put the opposi- 
tion at a disadvantage. Many of the latter clearly saw that the new Constitu- 
tion really created a new government, a national government, for many impor- 
tant purposes, and that after its adoption the states would not be the same 
as they had been. 

Second , and closely related, was the charge that there was no bill of rights 
to protect individuals against this new and potent government. Men pictured 
the complete wiping out of personal liberties by the new government, and 
cried out strongly against dictatorship and autocracy. 

The obvious answers to these arguments— (a) that some centralization was 
needed, and (b) that, since the new central government would have only a 
limited range of powers, it would not be in position to invade personal liber- 
ties— were not enough to satisfy the opposition. In several states ratification 
was obtained only on the understanding that important amendments, includ- 
ing a bill of rights, would be promptly proposed by the new Congress to the 
states. With these understandings, and with eleven states under “the new 

11 For a more extended account of the ratification, see McLaughlin, A Constitutional 
History of the United States , pp. 198-223. 
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roof,” the new government was established. Elections were held late in 1788, 
and between March 4 and April 30, 1789, when Washington was inaugurated 
at New York, the new government was set in operation. 

THE FIRST TEN AMENDMENTS 

Bill of Rights. The work of organizing the new government was then only 
begun. The first Congress faced a tremendous task in the creation of executive 
departments and a federal judiciary and in devising financial ways and means 
to launch the new government. This work was well done, but it took so much 
time that it delayed for some months the completion of one piece of unfin- 
ished business connected with the Constitution, namely, the framing and 
submission of certain amendments to constitute a bill of rights, as demanded 
by opponents of the Constitution during the struggle over ratification. 

Several of the states submitted proposed amendments to Congress for con- 
sideration. Madison reduced them in number. Appropriate committees of the 
two houses then considered the proposals, reduced them further to twelve in 
number, and Congress submitted these in a group to the state legislatures. 
Not one of the twelve affected the framework of the national government. 
Nine dealt with the rights of individuals against the national government. 
These are the first nine amendments, and they constitute the major part of 
the national bill of rights. The Tenth Amendment deals with the reserved 
rights of the states and of the people. The other two, which were not ratified 
by the states, dealt with the apportionment of members in the House of 
Representatives, and changes in the compensation of members of Congress. 
With the adoption of the first ten amendments in 1791 the first great stage 
of national constitution-making came to an end. 

INTERPRETATIONS OF THE MOVEMENT FOR THE 
CONSTITUTION 

Looking back over this great episode in American history, different men 
have reached divergent and even opposite conclusions as to what was done 
and why. 

1. A Gift from a Benevolent Providence. George Bancroft, the once-popular 
historian, not only accepted the well-known eulogy uttered by William E. 
Gladstone, 12 but also implied that some “invisible hand,” some higher power 
leading men on to justice and happiness, guided the pens of those who wrote 
the Constitution. 

Do nations float darkling down the stream of the ages without 
hope or consolation, swaying with every wind and ignorant whither 

12 Gladstone's dictum was this: “As the British constitution is the most subtle organism 
which has proceeded from progressive history, so the American Constitution is the most 
wonderful work ever struck off at a given time by the brain and purpose of man.” 
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they are drifting? or, is there a superior power of intelligence and love, 
which is moved by justice and shapes their course? 

His whole glowing account of the formation and adoption of the Consti- 
tution seems to answer, "Yes, there is such a power, and it did help make 
our Constitution”; but at times he gives some credit also to the "calm medita- 
tion and friendly councils” of the men in the convention for a constitution 
that "excelled every one known before.” 18 

2 . A Development from the English Constitution. Other historians, look- 
ing mainly at the documents and the language used therein, have looked 
upon the work of 1787 and 1788 as a continuation on American soil of the 
great Anglo-Saxon struggle for orderly self-government, a struggle that dates 
back to far beyond Magna Charta. 14 To some of them it has seemed that the 
English-speaking peoples had special liberty-loving qualities that led them 
rorward almost inevitably to written constitutions with bills of rights and 
limits on the powers of government. Bancroft, too, held something of this 
view. Despite these exaggerations on the part of a few, the student will find 
that many clauses in both national and state constitutions can indeed be 
traced back to early English sources and others to colonial practices and 
experiences. 

3 . Economic Interpretation. A later group of historians, perhaps best repre- 
sented by Charles A. Beard, finds the motivation back of the Constitution 
largely in the economic struggles of the times, and particularly in the drive 
of the property-owning classes to establish a system of government that would 
restore value and give adequate protection to their holdings of money, public 
securities, and land, and to their business enterprises. The various devices that 
state legislatures had adopted to enable debtors to avoid full and honest pay- 
ment of their debts— devices that included the wholesale printing of paper 
money (as in Rhode Island) and the making of goods and even land "legal 
tender” 15 in the payment of debts— had scandalized the business and indus- 
trial leaders of the times, and had seriously disturbed the economic system. 

It is Dr. Beard's conclusion that the first real steps toward making the Con- 
stitution were taken by a small group of able men personally interested in 
what they did because of their possession of money, public securities, manu- 
facturing plants, shipping, and trade, and that "a large propertyless mass” 

18 History of the Formation of the Constitution of the United States of America , 3rd ed., 
2 vols., New York, 1883 — vol. II, pp. 3, 366-67. 

14 See for example Hannis Taylor, The Origin and Growth of the American Constitution, 
Boston, 1911, pp. 18-19, 7 °> 2 43 * 44 > etc.; I- R- Tucker, The Constitution of the United 
States, Chicago, 1899, p. 177; F. J. Stimson, The American Constitution, New York, 1908, 
pp. 21 ff., 131 ff. 

16 “Legal tender” is anything that may legally be offered by one person to another in pay- 
ment of a debt. It may be gold, silver, paper money, or anything else legally declared to be 
“legal tender.” The states had the power to establish legal tender before the Constitution; 
now Congress has the power. 
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of people had no significant part in either the framing or the adoption of the 
Constitution. Hence the Constitution is “essentially an economic document/' 
designed to protect private property rights. 10 

4 . Socialist Interpretation. This “economic interpretation" of the Consti- 
tution has been given a special twist by various Socialist and Communist 
writers. Thus a one-time Socialist candidate for the Presidency has described 
the Constitution as founded “by the rich for the rich," 17 and a well-known 
Socialist writer, slightly modifying a Marxian formula, says that “the conven- 
tion was simply a committee representing the commercial and manufacturing 
classes of the northern and middle states and the southern plantation in- 
terests." 18 

Economic Interpretation Analyzed. These varying interpretations of the 
movement for the Constitution give the student a wide range of choice. Those 
who have developed the third view outlined above have made out a strong 
case. The more impartial and objective among them neither praise nor blame 
the founders for their motives, but test their work rather by its results. Was 
the movement for a new national government on the whole a wise one, with 
generally satisfactory consequence’s, or was it not? They recognize the fact 
that economic motivation is one of the most common and understandable 
of human drives to action. Men want peace, order, prosperity, a right to live 
their own lives in their own way— and they frame governments to these ends. 
When private property rights are a recognized means to personal security 
and happiness, men will organize governments to protect those rights. In doing 
this through the Constitution, the framers found in English and American 
constitutional documents various devices such as bills of rights, due process 
clauses, the separation of powers, and others, that they incorporated for their 
own and other people's protection in the national constitution. Thus the 
third or economic interpretation does not deny or contradict but supplements 
the second which sees a continuity of English and American constitutional 
development. 

National Debt and Sound Money Clauses. Among the many clauses that 
reveal the economic purposes of the Constitution are the following two: 

All Debts contracted and Engagements entered into, before the 
Adoption of this Constitution, shall be as valid against the United 
States under this Constitution, as under the Confederation. 19 

No State shall . . . coin Money; emit Bills of Credit; make any 
Thing but gold and silver Coin a Tender in Payment of debts; pass 

16 An Economic Interpretation of the Constitution of the United States , 1935 ed., New 
York, especially the conclusions, pp. 324-25. See also A. M. Schlesinger, New Viewpoints in 
American History , pp. 184-99, and H. C. Hockett, The Constitutional History of the United 
States , 1776-1826 , especially pp. 180-230. 

17 Allan L. Benson, Our Dishonest Constitution, New York, 1924, ch. I. 

18 A. M. Simons, Class Struggles in America, 3rd ed., Chicago, 1996, pp. 24*28. 

19 U. S. Const., Art. VI. 
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any Bill of Attainder, ex post facto Law, or Law impairing the 
Obligation of Contracts. . . , 20 

It was expected, of course, that under a strong central government the old 
government bonds (debts contracted) would rise in value and be paid in full. 
All government bondholders, including those in the convention, would benefit 
from this. The second clause here quoted aimed directly at preventing state 
legal tender laws and other cheap-money and contract-avoiding devices. It 
represents a victory of "sound money” over inflationist ideas. 

Were These Provisions Dishonest? The interpretation of motives in human 
conduct is a very risky and difficult matter. To speak of the framers and the 
Constitution itself as "dishonest” because the document includes such clauses 
as these is not warranted . 21 These provisions are forthright and specific. They 
were published and debated in all the states. On the subject of the debts, for 
example, the framers might have done something quite different. (1) They 
could have said nothing in the Constitution about the subject, and have 
tried to conceal their true purpose which was to have the debts paid. This 
would have been dishonest. Or (2) they might have inserted a provision for 
repudiating the debts of the Confederation. Would this have been honest? 
It is generally accepted that a new government succeeding an old one is 
responsible for the old debts; and in the long run no government that repudi- 
ates old debts can have good credit when it needs to borrow in the future. 
The whole structure of public and private finance in an individualist system 
rests upon an honest willingness to meet all obligations as fully as possible. 

Opposition Also Desired Protection of Property Rights. It is difficult to 
believe that the framers of the Constitution were seeking only to enrich 
themselves; it is also curious that their opponents at the time made so little 
argument out of the clauses here quoted. It is true that the opposition both 
in the federal convention and in the state ratifying conventions did not 
represent fully the poorest classes, but some of them surely stood nearer to 
the poor than many of those who favored the adoption of the Constitution. 
Yet even these and other opponents of the Constitution made relatively 
little of the provisions protecting property rights. Indeed in North Carolina, 
which came nearest to having manhood suffrage without property qualifica- 
tions, where the convention represented men rather than property, the real 
objection to the Constitution was the lack of a bill of rights. From this 
convention, as from others, came demands for a bill of rights, and specific 
suggestions as to what the bill should contain. Two clauses that finally entered 
into the first ten amendments, and that were quickly ratified by the states, 
are significant of the attitude toward property rights of those who opposed 
the Constitution. These are: 

20 U. S. Const., Art. I, sec. 10, par. I. 

21 As in Allan L. Benson, Our Dishonest Constitution. 
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The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, shall 
not be violated. . . . 22 

No person shall ... be deprived of life, liberty, or property, with- 
out due process of law; nor shall private property be taken for public 
use, without just compensation . 28 

These restrictions on the power of the national government, proposed by 
the opponents of the Constitution, suggest that all classes and practically all 
individuals at that time desired to have property protected against govern- 
ment interference or seizure. The time was one in which nearly all men be- 
lieved strongly in the right of private property. Under these conditions surely 
the framers of the Constitution cannot be condemned for inserting clauses 
to protect the government's credit and individual property rights. 

Popular Participation in Making of Constitution. That the Constitution 
was undemocratic in the present-day sense cannot be denied. The framers 
believed in property qualifications for voters, and in representative rather than 
direct democratic processes. Again in this there does not seem to have been 
any conspiracy against the people. The framers were not ahead of the times 
in their views on popular participation in government, but neither were they 
far behind. There was no popular referendum on the Constitution, but 
neither was there 3 strong demand for it. Massachusetts in 1780 was the first 
state to hold a referendum on a state constitution, New Hampshire followed 
soon after, but other states were generally unprepared for this procedure. 

In deciding to submit the Constitution to state conventions m the several 
states Jhe framers went as far in the direction of popular participation as the 
times and the laws permitted. Each state could set its own voting qualifications 
for electing representatives to the state convention. It is true that the elective 
franchise was quite undemocratic in most of the states and that only a small 
part of the people (and that generally the more well-to-do part) could vote 
in the elections; but the federal convention had no power to override the 
state laws in this matter. 

Constitution a Middle-of-the-Road Document. In short, the Constitution 
was framed by a group of experienced and practical men, with a national 
point of view, representing the more prosperous elements in their states, to 
be sure, but representing also a great deal of the '‘will for the public good" 
that existed at the time. Under the whip of fear lest anarchy come to prevail 
and all the security of orderly government, normal business relations, and 
private property be destroyed, they did what they could in accordance with 
the sentiment of the times to ensure the kind of life that they and other 
Americans hoped to achieve. They did not rush forward toward democracy, 
but neither did they swing back to monarchy. Their work helped to guarantee 

22 U. S. Const., Amendment IV. 

23 U. S. Const., Amendment V. 
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the republican institutions already established in the several states, and it did 
not stand seriously in the way when the states soon after began to move on 
toward more democratic ways. The upshot was that Americans of all classes 
within the next generation or two came to revere the Constitution as very 
few documents in history have been revered. It became a new symbol of 
national unity and national greatness. 

MAIN FEATURES OF THE CONSTITUTION 

Whatever one may think about the motives and the forces that brought 
about the adoption of the Constitution or concerning the merits of particular 
clauses, in retrospect one can see that it was a great act of political construc- 
tiveness and invention. Among the features that were very unusual at the 
time were these: 

1. Republican Government. The Constitution was definitely republican 
both for the nation and for the states. At that time monarchy was the pre- 
vailing form of government among all the leading powers, but after their 
decades of experience with partial self-government and their conflicts with 
the British royal power, the American people had no stomach for monarchs. 
And, of course, republicanism opened the door to genuine popular sovereignty. 

2. Written Constitution. A written constitution for a nation was also some- 
thing of a novelty. For this there were American precedents in the charters 
of several of the colonies, in the constitutions of the states, and in the Articles 
of Confederation. 

3. Federalism. No doubt the greatest political invention in the new Con- 
stitution was federalism itself. Nothing exactly like it had ever existed before. 
In effect what had been done between 1774 and 1788 was to transfer the 
central government from London, where it was remote and irresponsible, 
across the Atlantic to America, where it was set up under a direct responsibility 
to the people. The new central government was authorized to perform for 
the whole American people what the British government had previously per- 
formed for all thirteen colonies, while the states were left free to do separately 
what the colonial governments had done. Explained in this way the matter 
looks very simple, but in fact it was a new sort of thing to have two levels 
of government operating over the same area and the same people, each em- 
powered to tax and to make and enforce its own laws without interference 
by the other. 

4. Division of Powers and Limited Government. To bring about this result 
it was necessary to define the powers of the central government, and thereby 
to create a “division of powers and functions” between the central govern- 
ment and the states. This idea of limiting the powers of a central or national 
government was also very unusual at the time, but it seemed to be necessary 
as a means of winning support for the adoption of the Constitution. At the 
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same time the legitimate acts of the central government were made “the 
supreme laws of the land/' 

5. A New National Government . A new government was also brought into 
existence in this process, a government for the whole nation, complete with 
legislative, executive, and judicial departments to handle all important na- 
tional and international affairs. This was an essential step in the construction 
of the new federal system. In fact it proved also to be an important factor in 
unifying the nation. 

6. Separation of Powers . In creating this new central government the ex- 
periment was tried of separating the powers of the government between the 
legislative, executive, and judicial branches, and enough “checks and bal- 
ances" were introduced to make possible the preservation of the three branches 
without preventing their cooperation as parts of a single government. 

7. Amending Provision . Finally the written Constitution within itself pro- 
vided for methods by which it could be formally changed. 

When all these features have been examined and have been viewed against 
the background of the types of government then most prevalent in Europe 
and throughout the world, the Constitution stands forth as undoubtedly one 
of the most original and constructive political documents of that time and 
of all times. 

How it works, and what defects it has revealed in practice, will be con- 
sidered more fully hereafter. 


REFERENCES 

Max Farrand, The Framing of the Constitution of the United States , New 
Haven, 1913. 

Max Farrand (ed.), The Records of the Federal Convention , 4 vols.. New 
Haven, 1938. The most complete collection to 'date. 

J. Elliot, The Debates in the Several State Conventions on the Adoption of 
the Federal Constitution, etc., 5 vols., Philadelphia, 1836; reprints 1888, 
1941. 

U. S. Library of Congress, Documents Illustrative of the Formation of the 
Union of the American States (Charles C. Tansill, ed.), Washington, 
1927. Notes of Madison and others. Most useful one-volume collection. 

A. C. McLaughlin, A Constitutional History of the United States, New York, 
1935, chs. XIII-XV. 

R. L. Schuyler, The Constitution of the United States: An Historical Survey 
of Its Formation, New York, 1923. 

C. A. Beard, An Economic Interpretation of the Constitution of the United 
States, New York, 1913, new ed., 1935. 

Charles Warren, The Making of the Constitution , Boston, 1928. 

A. M. Schlesinger, New Viewpoints in American History, New York, 1928, 
especially ch. VIII. 



4 o THE CONSTITUTION FORMED AND ADOPTED 

Hastings Lyon, The Constitution ancf the Men Who Made It: The Story of 
the Constitutional Convention 1787, Boston, 1936. 

H. C. Hockett, The Constitutional History of the United States, 1776-1826, 
New York, 1939. 

C. B. Swisher, American Constitutional Development, Boston, 1943, ch. 2. 

Robert S. Rankin, Readings in American Government, New York, 1939, pp. 
10-32. 

John M. Mathews and Clarence A. Berdahl, Documents and Readings in 
American Government : National and State, rev. ed.. New York, 1940, 
pp. 35-48. 

A. N. Christensen and E. M. Kirkpatrick, The People , Politics , and the Poli- 
tician: Readings in American Government , New York, 1941, pp. 36-54. 



CHAPTER 4 


The Constitution and How It Changes 


“Constitutional government” is government according to a body of estab- 
lished fundamental laws and customs. The terms “constitutionalism” and 
“government of laws” convey much the same meaning. Both imply that the 
government itself is, and recognizes that it is, under a body of “rules of the 
game” and that it has no right to violate these rules in governing the people. 
The basic laws that limit the government, like the government itself, exist to 
protect the individual against arbitrary acts. When the government itself 
obeys the established rules, there is said to be a “government of laws and not 
of men.” 

To most informed Americans this will seem to be a very elementary idea, 
hardly worth repeating. But “a frequent recurrence to fundamentals” is espe- 
cially important at this time of world crisis. A strong spirit and a constant 
practice of constitutionalism are indispensable to the preservation of popular 
government. The dictatorial regimes that recently threatened the destruction 
of popular government throughout the world, cloaked their actions in the 
garb of legality, Vet proceeded on the assumption that they were above law, 
and even above morals. 

Constitutionalism and government according to fixed and supreme laws 
are in the best American tradition of popular government. This is one reason 
for knowing the framework of basic laws that create and organize the govern* 
ment and define its powers and functions. The citizen needs to know the 
legal limits on government in order to protect his own rights and the demo* 
cratic system. Basic laws determine also the rules for the practical operation 
of government, the division of labor between units of government, the pro- 
cedures they should follow, and the means of making all parts of a complex 
mechanism work harmoniously together. Hence, for the best operation of 
government, legislators, and administrators also need to know the legal founda- 
tions and framework. 

In the United States there are constitutions and other basic laws applicable 
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to all levels of government. The term “constitution” itself has various mean- 
ings. 

Constitution in Limited Sense. When a person says “the Constitution” or 
“the Constitution of the United States” he usually means the written docu- 
ment with its amendments to date, or a little more broadly, this document 
as interpreted by the courts. When he speaks of “the state constitution” he 
means the written constitution of a particular state. He does not usually think 
of statutes, treaties, customs, and other elements as parts of the constitution. 
In the United States, then, a thing is thought of as “unconstitutional” if it 
violates the written constitution of the nation or the state as interpreted by 
the courts. The study of “constitutional law,” consequently, is the study al- 
most entirely of judicial decisions interpreting the written constitution. 

Constitution: Broad Definition. The constitution of a government in its 
widest and most correct sense for political science is the entire body of rules, 
both written and unwritten, legal and customary, that provide for the organ- 
ization and procedure of the government, define its powers and functions, 
and set forth the fundamental rights and duties of the individual with respect 
to the government. In the sense of having such a body of rules, every govern- 
ment has a constitution. Even a dictatorship or an absolute monarchy has 
some rudiments of a constitution, providing at least a framework of organiza- 
tion under the autocrat. A local government has a constitution in this sense 
just as a national government has. 

Written and Unwritten Constitutions. In no case are all the rules of a con- 
stitution set forth in a single written document. The constitution of Great 
Britain is said to be unwritten, because there is no one central document to 
which British citizens can point as embodying the main features of their 
government. The American national government, as well as each of the state 
governments, is said to have a written constitution, because each has one 
great document that is called its constitution, although in no case does that 
document include all the rules. 

The fact here noted is not as important as two other differences between 
the British and the American constitutions. (1) The British constitution 
recognizes the power of the “king in parliament,” in fact of Parliament itself, 
the legislative body, by ordinary law, to change any part of the constitution. 
Thus the British constitution stands on the same level' as ordinary law, and 
not legally above such law. In the United States both the national and the 
state written constitutions are recognized as being above the ordinary law- 
making authorities, and subject to direct change only by special methods. 
(2) Because of the supremacy of Parliament in Great Britain, the courts of 
law do not have the power, and do not venture, to declare “unconstitutional” 
and illegal any act of Parliament. In the United States the courts have assumed 
and regularly exercise the power to pass on the constitutionality of acts of 
Congress, state legislatures, and local governments, i.e., to decide whether any 
such act involved in a case before them violates the written constitution of 
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nation or state as interpreted by them. If they find an act unconstitutional, 
they feel obliged to refuse to enforce it. 

Legal and Customary Rules. The legal rules of a constitution in the broac 
sense are those that have the force of law. Most of them will be enforcec 
in the courts of law in cases properly brought before them. Thus th6 consti 
tutional right to jury trial in certain cases will be enforced by the court ir 
which the trial is to be held, or by a higher court on appeal. In the actual 
working constitution there are* however, a number of strictly legal rules thai 
only the executive or the legislative branch can legally enforce. Such are, foi 
example, the rules as to the qualifications of the members of legislative bodies 
These are enforced by the separate houses, and no court unless expressly 
authorized by the constitution or by a valid law would enforce them, either 
to seat or to unseat a member. 

But, in addition to these legal rules, there are customary ones that it would 
be exceedingly hard for anyone to enforce in case of a breach. For example, 
the custom was that Presidents should serve for not more than two terms. 
These customary rules are exceedingly important, and they hold for long 
periods. However, when the voters elected President Franklin Roosevelt for 
a third term, and then a fourth, there was no legal way to stop it, or to prevent 
his serving. In Great Britain the form of the government is largely based on 
custom. 

In a broad sense , then, the total constitution of a government includes the 
following elements: 

1. The written constitution, including formal amendments. 

2. Important, enduring statutes that organize and regulate major branches, 
and departments of the government. 

3. Court decisions interpreting and applying the written constitution and 
basic statutes. 

4. Less important, but worthy of mention, are the opinions of public at- 
torneys and the rules of major departments insofar as they deal with important 
matters. 

These four elements are all parts of the law . Finally there is the non-legal 
element: 

5. The customs and practices that in fact determine the form and opera- 
tion of the government. 

Written Constitution of United States. This document, as originally ap- 
proved by state conventions in 1787 and 1788, and as amended to date, is 
both a federal constitution, since it is the basis of the federal union among 
the states, and a national constitution, since it sets up and grants powers to 
the national government. Even with its twenty-one amendments it is a docu- 
ment of under 7,000 words. 1 Its first three articles provide, respectively, for 
the legislative, executive, and judicial branches; a fourth deals with states, 
interstate relations, and territories; a fifth provides for constitutional amend- 

1 For the text of the Constitution see pp. 559*573. 
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merits; and a sixth contains the famous “supreme Law of the Land" clause. 
Of the amendments, the first nine and parts of the Thirteenth, Fourteenth, 
and Fifteenth (Civil War Amendments) constitute a bill of rights for individ- 
uals. The document as a whole deals almost entirely with fundamental matters 
and, among written constitutions, it is to this day a model of clear and com- 
prehensive statement. 

This Constitution does not stand by itself. It is only part of an integrated 
system of laws that includes national statutes and treaties, state constitutions 
and statutes, and other groups of legal provisions. Nevertheless the written 
Constitution of the United States is at the very pinnacle of the complex 
American legal system. It is the keystone of the arch. By. its own terms it 
stands first, and without qualification, among the elements that make up the 
“supreme Law of the Land." 

This Constitution, and the Laws of the United States which shall 
be made in Pursuance thereof; and all Treaties made, or which shall 
be made, under the Authority of the United States, shall be the su- 
preme Law of the Land; and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws of any State to the 
Contrary notwithstanding . 2 

This status of priority over other laws was almost necessary to a Constitution 
that creates a national government and that deals with the highest subjects 
in government. For these several reasons it may be argued that the power to 
change this Constitution is the highest law-making power in the United 
States. We turn next to a consideration of how the Constitution is changed 
from time to time. 


CHANGING THE CONSTITUTION 

That constitutions like other laws have to be changed from time to time 
to keep them abreast of human needs and knowledge is scarcely open to ques- 
tion. What is more debatable and worthy of the closest analysis are the ways 
in which they arc changed. A mainly customary constitution like that of 
Great Britain appears to be in many ways more flexible and adaptable to 
changing needs. In the United States the process of constitutional change is 
more complex and in part more difficult. 

Constitutions have been likened to man-made structures such as buildings, 
and also to natural organisms. The difference is presented by the question: 
Are constitutions made and changed by man, or do they simply come into 
existence and then grow and change by natural processes unaided by man, 
like trees and animals? Neither one of these two processes exactly fits the 
facts concerning constitutions. Men do not fully control either the material 
and cultural conditions that give rise to the need for constitutional change, 

2 U. S. Const., Art. VI, par. 2. 
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or the accumulated background of ideas from which they must draw when 
they propose to make a change. 

Nevertheless the framework of governments and the provisions of constitu- 
tions are being changed constantly and consciously and the process of change 
is largely controlled and directed by men. Almost every change in government 
can be traced back to the conscious decision of someone. At times there are 
confusion and apparently aimless growth in constitutions because (a) decisions 
are made by many different authorities and frequently conflict, or (b) very 
few men who make decisions are able to predict the full consequences of 
their decisions, so that results follow that neither they nor anyone else had 
expected. 

Changes in the actual or working Constitution of the United States take 
place in the following principal ways: 

1. By the decisions and actions of Congress, the President, the Supreme 
Court, giving new meanings to old words, broadening or narrowing them, 
and so on. 

2. By Congressional statutes that add to or fill in the details of the written 
Constitution. 

3. By changes in the “customs” or “usages” of the Constitution. 

4. By formal amendments to the written Constitution. This is the only 
method that changes the text of the written document. Tlie other methods 
achieve changes in the actual Constitution by subtler means. 

JUDICIAL DECISIONS AND CONSTITUTIONAL CHANGE 

Foreigners generally look upon the power of the Supreme Court of the 
United States to pass upon the constitutionality of acts of Congress as the 
most distinctive feature of the American government. They seem to think 
of the occasional decisions of that court in which Congress is held to be 
without power to do something, as the most important of all acts affecting 
the Constitution. As a matter of fact these decisions are important, yet they 
are only the most striking and dramatic examples of a regular judicial activity 
that runs from the very lowest courts up through the ranks to the highest 
court in the land. In the course of this activity every government, local, state, 
and national, has its acts scrutinized by the courts from day to day, in cases 
regularly brought before the courts. The whole subject of “judicial review” is 
so important that a separate chapter is devoted to analyzing it. 8 Here we con- 
sider only one question, namely the extent to which judicial decisions make 
changes in the Constitution. 

The fact is that Americans live under “the Law of the Land.” Every person, 
whether an official or a private citizen, is under substantially the same general 
laws, and subject to the same courts. Anyone who thinks his rights are being 
violated by any officer of a government may usually, in some legal way, test 

8 See ch. 18, below. 
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his rights before the courts and obtain a decision. It is hard for the courts to 
reach and control such high officials as the President or the Congress, but 
most laws are carried out by lower officers, and these can nearly all be checked 
in some way by the courts. And so the tax collector, the sheriff, the mayor, 
the state public utilities commission, the state or local health department, the 
Postmaster General, or Secretary of the Interior, to give a few examples, 
are liable any day to be haled into court to show by what right they do certain 
things. They plead that they are acting under a statute of Congress, or a 
state statute, or a city ordinance, but the irate citizen contends that this 
so-called legal enactment is against the constitution, national or state. 

In deciding such cases the courts must usually answer “Yes” or “No” to 
some specific questions. Did the state have the power to pass the tax law in 
question? Did Congress have the power to depart from the gold standard in 
paying government bonds? Did the local school have the power to require 
school children to salute the flag, or does this deny some constitutional right 
of parents or children? The answer to each of these questions presumably 
makes a little more clear and sharp the legal powers of all branches of govern- 
ment, their organization, and the procedures they must follow, although 
actually this is not always the case. Usually the state supreme court settles 
finally the questions that concern local government and some that concern 
the state, while the Supreme Court of the United Staftes settles all national 
questions and such state and local questions as arise under the United States 
Constitution. 

Do the courts in this way “change” the constitution? There are those who 
assert that they do not. To them the law is an inexorable thing that follows 
perfect laws of logic to incontrovertible conclusions. The courts, they say, 
merely “declare what the law is,” as when the arithmetic teacher assures the 
pupil that two and two make four. This view is really too naive. 

Courts are made up of judges, and judges are human beings, fallible like 
all the rest of mankind, though generally well learned in the law and con- 
scientious to a high degree. They declare what they think the law is, but where 
no signs point a clear path they naturally say the law “is” what they think 
it “should be.” In short, there is a wide range of choice for the judges in many 
cases. In exercising this choice they fill gaps in the clauses of the Constitution 
and help turn the course of government this way or that. Where they merely 
sustain what the government does, their influence is less perceptible than 
where they declare its action unconstitutional. To fill a gap is to make a 
change. In short, the courts undoubtedly make changes in the framework 
of laws controlling the government of the United States, and thereby they 
make changes in the actual Constitution. 

It is sometimes argued, however, that the courts merely decide particular 
cases, and that their decisions are binding only in those cases. This appears 
to be true, but when in any case a court declares an act unconstitutional, the 
other branches of government usually abide by the decision, discontinue the 
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line of action held invalid, and even in some cases abolish whole departments 
and functions previously established. Lower courts also abide by the decision 
in future cases. Furthermore a decision against State A is a precedent to 
prevent all the other forty-seven states from trying the same thing. Thus a 
single decision has widespread and long enduring consequences. 

ACTIONS BY CONGRESS AND THE PRESIDENT 

It would be a mistake to think of the courts alone among the branches 
of government as having the power to interpret the actual Constitution. Each 
of the other branches must also construe its own powers under the Constitu- 
tion. Indeed, before any matter affecting the powers and actions of the na- 
tional government can get into the courts for decision, one or both of the 
other departments must have acted. Let us consider, for example, the question 
of child labor. Congress, on the recommendation of the President, passed 
two different laws, one to regulate child labor that affected interstate com- 
merce and the other to tax the products of child labor shipped in interstate 
Commerce. The Supreme Court held first one and then the other act to be 
unconstitutional. 4 Congress and the President persisted in thinking that the 
national government had power to regulate this subject. Finally Congress 
passed the Fair Labor Standaids Act of 1938 which forbade the interstate 
shipment of goods made by child labor. This time the Supreme Court upheld 
the act of Congress, and reversed its earlier decisions. 0 

There are many other instances of actions by Congress, by the President, 
or by the two jointly, in which a decision must first be made by them as to 
their constitutional power to act. This is because the courts of the United 
States refuse to give “advisory opinions” in advance of action; hence the deci- 
sion on powers must first be made by the branch that is to take the action. 
In many instances the question of constitutionality does not get to the courts 
at all, and in others it does not get there for a long time. Meanwhile the 
political department's decision thus made stands as the practical interpretation 
of the Constitution. It is in fact, a part of the actual Constitution until it is 
changed. If later the appropriate branch of the government changes its view 
and acts upon a new interpretation of its powers, that in turn becomes for the 
time being a part of the actual or operative Constitution. 

STATUTORY AMPLIFICATION 

Even where an express power vested in Congress by the written Constitu- 
tion is clear and comprehensive, it is still up to Congress to act to put the 
power into effect. The written Constitution is very short. It provides only 
very sketchily for the departments of administration and their functions, for 

4 Hammer v. Dagenhart (1918), 247 U. S. 251; Bailey v. Drexel Furniture Co. (1922), 
259 U. S. 20. 

6 U. S. v. Darby Lumber Co. (1941), 312 U. S. 100. 
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the organization and procedure of the courts, and for other important matters 
such as naturalization, citizenship, and civil rights. When Congress proceeds 
to enact legislation on these important matters it is, in effect, amplifying 
the written Constitution, or filling in its details. 

Some of these acts that amplify the written Constitution and provide for 
the actual working organization of the government are nearly as important 
and almost as enduring as the written constitution itself. The National Judici- 
ary Act, the Interstate Commerce Act, the Civil Service Law, and the Sher- 
man Anti-Trust Law are outstanding examples of important national statutes. 
True it is that these must conform to the written Constitution as interpreted 
by the courts. This hurdle once surmounted, they rise almosjt to the position 
of parts of the Constitution itself. 

THE CUSTOM OF THE CONSTITUTION 

That the actual or working constitution of a government is made up in 
large part of usages and customs is not seriously questioned. How large a part 
they play in government is not known. They loom very large in the national 
government, where some of the most important relationships and operations 
are determined by customary practices. There is good reason to believe that 
in the government of the future usage and custom will play an increasing 
role while legalism will decline. 

Some examples of national usages that modify constitutional practice with- 
out having been enacted as law by anyone are as follows: 

1. The practice that representatives in Congress must have residence in 
their districts; the written Constitution requires only residence in the state. 

2. Presidential electors, far from being free agents in balloting for President, 
as the Constitution seems to imply, are little more thdn “rubber stamps” for 
recording the will of the voters who elected them. 

3. The method of nominating candidates for the Presidency, and thus in 
effect of limiting the choice of both voters and electors, is almost entirely a 
matter of usage. 

4. Cabinet members are by custom excluded from addressing either house 
of Congress, although one exception has been made. 

5. The Cabinet itself rests mainly upon custom, not on law. 

Some of these usages, such as the methods of nominating candidates for the 
Presidency, and electing the President, clearly ignore the intention of the 
framers of the Constitution. Here the provision of the written Constitution 
is almost a dead letter as a result of custom and usage. 

The text of the written Constitution can be changed by formal amend- 
ments. Amplifying statutes can be changed by later statutes. Later court 
decisions overrule or change earlier ones, and change also the meanings of 
other parts of the Constitution. But how are customs changed? To this no 
direct and simple answer can be given. A strong personality may override 
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earlier customs with impunity. President Wilson broke with custom (a) when 
he addressed Congress in person, instead of by written message, and (b) when 
he went on a mission to a foreign country during his Presidency. Franklin 
Roosevelt did the same when he broke the two-term tradition. The growth of 
the party system wrought many important changes in American government, 
and so too did the strong swing toward democratic control of the government 
that marked the nineteenth century. United States Senators had in fact be- 
come directly chosen by the voters in some states because a militant democracy 
demanded it, long before the Constitution authorized direct election. 

METHODS OF AMENDING THE WRITTEN CONSTITUTION 

The methods of changing the actual Constitution that are discussed in the 
preceding pages leave the text of the written Constitution unchanged, how- 
ever much they may add to it or modify political usages. The Constitution 
itself makes definite provision for formal amendments and revisions. 

This provision. Article V, is exceedingly important. Its presence in the Con- 
stitution was one of the factors in overcoming the opposition to adoption, for 
if amendments could be made by a regular and orderly procedure there was 
less reason for rejecting the whole document. As Washington said in a letter 
to Patrick Henry, at the beginning of the struggle for ratification of the Con- 
stitution : 

I wish the Constitution, which is offered, had been more perfect; 
but I sincerely believe it is the best that could be obtained at this 
time. And, as a constitutional door is opened for amendments here- 
after, the adoption of it, under the present circumstances of the 
Union, is in my opinion desirable. 6 

The article on amendments reads as follows: 

The Congress, whenever two-thirds of both Houses shall deem it 
necessary, shall propose Amendments to this Constitution, or, on 
the Application of the Legislatures of two-thirds of the several States, 
shall call a Convention for proposing Amendments, which, in either 
Case, shall be valid to all Intents and Purposes, as part of this Con- 
stitution, when ratified by the Legislatures of three-fourths of the 
several States, or by Conventions in three-fourths thereof, as the one 
or the other Mode of Ratification may be proposed by the Congress; 
Provided that no Amendment which may be made prior to the Year 
One thousand eight hundred and eight shall in any Manner affect 
the first and fourth Clauses in the Ninth Section of the first Article; 
and that no State, without its Consent, shall be deprived of its equal 
Suffrage in the Senate. 

•Letter of September 24, 1787, quoted in Bede, The Constitution of the United States, 
p. 189, n. 
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What Are Amendments? It will be noticed that this provision refers only 
to “Amendments.” This term has never been precisely defined. Amendments 
are commonly thought of as rather minor changes, while the term “revision” 
generally implies a more complete overhauling, even when it falls short of 
the adoption of a completely new constitution. On its face, therefore, the 
Constitution does not seem to provide for either extensive revision or for the 
proposal of a wholly new constitution. Since this particular question has never 
been raised under the United States Constitution, no definite answer to it 
can be given. There is reason to believe, however, that the term “amendments” 
is broad enough to cover very substantial revisions, It is a frequent practice 
in legislative bodies to “amend” a bill by striking out all except the title and 
the enacting clause, and putting in place of the matter striken out a wholly 
new measure. 

Power of Amendment. While the quantitative question of the extensiveness 
of amendments has not been directly raised, the qualitative question as to the 
nature of amendments has arisen. The Eighteenth Amendment to the Con- 
stitution, prohibiting the manufacture and sale of liquors, was violently op- 
posed by many people. Various cases involving it were carried to the Supreme 
Court. One contention was that the amendment was so drastic an invasion 
of the sphere of the states and of individuals and that it so completely changed 
the character of our government, that it could not be considered ah amend- 
ment at all . 7 It did not change anything in the Constitution, but added some- 
thing entirely different to it. These and similar contentions were overruled by 
the court, and the amendment was wholly sustained. 

Express Limit on Amending Power. The amending power is, therefore, not 
limited by any rule as to the extensiveness of the amendments to be made; 
or as to the subject matter of amendments except one. The one exception 
now still effective is stated expressly in the last clause of Article V— “that no 
State, without its Consent, shall be deprived of its equal Suffrage in the Sen- 
ate.” The Senators might conceivably be reduced to one from a state, or 
increased to three or more, but each state must have the same number, and 
they must have equal votes. To this extent the Constitution appears to be 
a compact among the states, and unchangeable without the consent of all. 
It is very unlikely, of course, that the Senate will in the near future cast a 
two-thirds vote to propose an amendment to abandon the equality of the 
states in the Senate. A national constitutional convention might propose such 
a change, but then it is very unlikely that three-fourths of the states would 
ratify the proposal. Some day the question may arise, however, and the de- 
mand for the change may be great. Could it then be accomplished, or is this 
one point on which the Constitution cannot legally be altered? 

It has been suggested that it can be done legally by two successive amend- 
ments. The first would simply repeal the proviso that now prohibits an amend- 

7 See. National Prohibition Cases (1920), 253 U. S. 350, and Leser v. Garnett (1922), 
258 U. S. 130. 
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ment depriving the states of equal suffrage in the Senate. The second would 
be an amendment to specify the number of Senators from each state, or the 
-ratio in which they should be apportioned. Other measures that would achieve 
the same substantial results would be (a) a series of amendments taking from 
the Senate practically all its important powers, but leaving the Senate in 
existence as an almost functionless organ like thfe human appendix, or (b) 
an amendment abolishing the Senate— for equality of representation in the 
Senate can have no meaning if there is no Senate. Either of these proposals 
would require a very strong national movement for a one-chambered Congress, 
and even a large national majority would not be certain to have its way. 

Amending Procedure. The power to change the federal Constitution is, 
then, ample for all practical purposes. To be legal under the present Con- 
stitution, the amendments must follow the procedure laid down, and be ap- 
proved by the requisite majorities. It will be noticed that the procedure calls 
for two related steps, (a) proposal and (b) ratification. The proposal is always 
a national one, being made by Congress or a national constitutional conven- 
tion. Ratification is a matter that can be effected only by the state legislatures 
or by conventions in the states. The federal structure of the American govern- 
mental system is nowhere more Clearly shown than in the necessity for joint 
national and state action in amending the Constitution. 

It has been said that there are four ways of amending the Constitution. 
This statement arises from the fact that there are two ways of proposing and 
two of ratifying amendments, and that either method of proposal may be 
linked up with either method of ratification. The four possibilities are shown 
in the accompanying diagram. 

In fact the first method (proposal by CongresS, ratification by the state 
legislatures), has been used in all cases but one. The Twenty-first Amendment, 
repealing the Eighteenth, followed the second procedure (proposal by Con- 
gress, ratification by state conventions). Methods 3 and 4 have not been used 
for amendments, but Method 4 is very nearly the same as that used in 1787-88 
for the proposal and ratification of the Constitution itself. 

METHODS OF AMENDING THE UNITED STATES CONSTITUTION 
^Methods of Proposal Methods of Ratification > 


Proposal by two-thirds Ratification by legislatures 

vote in both houses of 1 _ In three-fourths of states 

Congress ^ 



state legislatures 
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Proposal by Congress. The proposal of an amendment by Congress re- 
quires a two-thirds vote in each house. This has been held to mean two-thirds 
of those present and voting, assuming at least a quorum to be present. It is 
not necessary to have the affirmative votes of two-thirds of all members, both 
those present and those absent. Neither is it necessary to send the proposal 
to the President for his signature. In proposing constitutional amendments 
Congress is exercising a constituent power, and not a power of ordinary legis- 
lation; hence the President's power of veto over ordinary laws and resolutions 
does not apply. Moreover, his negative to a proposal could do little in most 
cases except to pause delay, since the measure would already have received 
the two-thirds vote needed to override his veto. 4 

Proposal by a National Constitutional Convention. Evidently believing that 
there would be times when Congress would refuse to propose amendments 
desired by the state legislatures, the framers of the Constitution inserted the 
clause requiring Congress to call a national constitutional convention When- 
ever requested so to do by two-thirds of the state legislatures. The words of 
the Constitution, “shall call a convention," imply a strong moral obligation 
on Congress to act, but it is difficult to see how a reluctant Congress could be 
forced to do so. Thus far it has failed to act, and although in the past 150 
years most of the states have requested the call at one time or another, there 
has been no such concerted movement of the states at any time as would sug- 
gest that sort of united action by the state legislatures that the Constitution 
seems to contemplate. The requests of the states should clearly come within 
a reasonably short period of time, and Congress undoubtedly has power to 
decide what that time shall be. 

Whenever a convention comes to be called, Congress will have to designate 
how it shall be composed, how the members shall be elected, and possibly 
how they shall vote (whether by states or otherwise), and finally how the con- 
vention's proposals shall be ratified, whether by legislatures or by conventions 
in the states. The convention alone will propose the amendments, few or 
many as it may see fit, but Congress will have considerable control over its 
composition and over the process of jatification. 

A recent drive by various groups who claim to represent taxpayers, for a 
constitutional amendment to limit all national income and estate taxes to 
not over 25 per cent, has taken the form of a demand for a constitutional con- 
vention to submit the proposal. In the early stages of the movement a num- 
ber of state legislatures were induced to petition Congress to call a convention 
to submit such an amendment to the state legislatures. The proponents argued 
as if Congress could be forced to call the convention whenever two-thirds of 
the state legislatures requested it, that the convention would have to approve 
their proposed amendment, and that it would have to submit it to the state 
legislatures rather than to state conventions for ratification, since that is what 
their petition called for. None of these things is required by the Constitution. 
There is no way by which the legislatures can force Congress to act. If Con- 
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gress ever does call a convention to propose constitutional amendments that' 
convention will be free to do as much or -as little as it sees fit, and to propose 
only such amendments as it considers wise. 

Ratification by State Legislatures. When proposing constitutional amend- 
ments, Congress also designates the method of ratification to be used. Twenty- 
five out of twenty-six proposed amendments have been submitted by Congress 
to the state legislatures. Of these twenty have been adopted, four rejected, and 
one is still pending— the Child Labor Amendment. Clearly Congress does not 
submit amendments until they are urgently demanded and have good pros- 
pects of being' ratified. 

Ratification is not complete until the amendment has been approved by 
both houses of the legislatures of three-fourths of the states. This is a high 
majority requirement, since thirteen states can prevent thirty-five from obtain- 
ing what they desire. In fact, if only one house in each of thirteen states fails 
to ratify, the amendment is lost. In one case an amendment failed of ratifica- 
tion because in a single state, perhaps through oversight, only one house passed 
the resolution for ratification. This amendment, submitted to the states in 
1810, provided for the loss of American citizenship by those who accept for- 
eign titles and offices. It was actually considered to have been adopted, and 
was printed for a time in unofficial editions of the Constitution. 

By ''the legislature” is meant, of course, the ordinary legislative body of 
the state. The states that have vested legislative power in the voters to be 
exercised through the initiative and referendum, or the latter alone, have no 
power to refer federal constitutional amendments to the voters. The national 
Constitution fixes upon the ordinary lqgislatures as the proper bodies to ratify 
amendments, when so designated by Congress, and the states have no power 
to change this requirement. 8 

Objections to Ratification by State Legislatures. Those who would make the 
Constitution even more difficult to amend than it is, have criticized ratifica- 
tion by state legislatures on the ground that a legislature elected before an 
amendment is submitted by Congress has no mandate from the people to act 
upon that amendment. Many insist, too, that a legislature in any case is un- 
fitted for this work, since it has many other things to do and also has its own 
special interests to protect. During the general onslaught on the Eighteenth 
Amendment it was proposed by several members of Congress to change the 
amending clause so that after the legislatures had ratified an amendment it 
should also be submitted to the voters in the states, and that ratification 
should not be complete until both the legislatures and the voters in three- 
fourths of the states should have approved. This had the appearance of a 
democratic proposal, but in fact it would have made it far more difficult even 
for a large majority of the people to change the Constitution. 

Ratification by State Conventions. In addition to the twenty-five proposed 
amendments submitted to the state legislatures, one, the twenty-sixth to be 

8 Hawke v. Smith (1920), 253 U. S. 221. 



54 THE CONSTITUTION AND HOW IT CHANGES 

proposed, was submitted to state conventions. It was ratified as the Twenty- 
first Amendment, and its main result was to repeal the Eighteenth or Pro- 
hibition Amendment. Those whb desired the repeal thought for some time 
of having the states petition Congress to call a national constitutional con- 
vention to propose repeal, but finally concluded that public sentiment was at 
such a point that Congress would make the proposal to repeal, and that state 
conventions could be easily elected to achieve the result. In this they were 
correct. Congress passed the resolution for the repealing amendment and 
designated state conventions as the proper ratifying bodies. It did not specify 
how the conventions should be elected or constituted. Each state legislature 
passed its own law or resolution for this purpose. Some of the state conven- 
tions were small, some large. The largest was Indiana's with 329 members; 
the smallest New Hampshire's with only 10; nearly half had 50 members or 
fewer. Over half were elected by state-wide votes, some by districts, and a few 
by a combination of the two. 9 

Convention Method Permits Popular Referendum. The significant feature 
of the process was that there was practically a nation-wide popular referendum 
on the prohibition question, and on a constitutional amendment. The Su- 
preme Court had held that an amendment referred by Congress to state 
legislatures could not be acted on by referendum vote in the states. But under 
the convention method the situation was different. In each state those who 
favored repeal of the Eighteenth Amendment put up their lists of candidates 
for the convention, and the opponents put up rival slates. Usually there was 
just one slate for each side and the voters had a clear-cut issue on which to 
vote. As soon as the election was over the issue was settled. In almost every 
state the candidates pledged to the repeal of prohibition won the election. 
When the conventions met, the members were already committed to vote for 
repeal, and did so. They were mere “rubber stamps" to record the election 
result, and exercised little more freedom of choice than the usual partisan 
slates of presidential electors. 

Problems of Convention Method. A simple way has been found, therefore, 
to hold a nation-wide referendum on constitutional questions. Several points 
need to be noted, however. First , there is a clear-cut referendum only when a 
single issue is presented. The voters do not vote directly on the proposed 
amendment, but on members to a convention. If two or more amendments 
were submitted at once, the issues would become more and more confused, 
and the delegates to the convention could not be so definitely pledged. A 
state might provide in such case an advisory referendum vote on the several 
questions, but it could hardly be binding in the legal sense. Second, when only 
one amendment is submitted at a time, the convention becomes in no true 
sense a deliberative body. Its work can be done in an hour or less, by a single 

9 See E. S. Brown, “The Ratification of the Twenty-first Amendment,” Am. Pol. Sci. Rev., 
vol. 29, pp. 1005-17; U. S. Dept, of State, Ratification of the Twenty-first Amendment to 
the Constitution of the United States , pamphlet, Washington, 1934. 



AMENDING THE WRITTEN CONSTITUTION 55 

vote of members already pledged for or against the amendment. This is very 
far from the theory of the nature of a constitutional convention. Third , a 
number of state legislatures might interfere in the process by refusing to pro- 
vide for the conventions. This might happen particularly in the case of amend- 
ments proposed to transfer powers from the states to Congress. Under its 
authority to pass laws “necessary and proper" to carry out the powers vested 
in the national government Congress might meet this situation, but new laws 
and machinery would probably have to be devised. Fourth, in any case the 
final vote on the amendment is by states, and a three-fourths majority of the 
states is required. 

Beginning with Massachusetts before 1780, the states developed in the next 
fifty years a theory of constitution making that was based on the following 
controlling propositions: (a) That a constitution is a higher form of law, above 
the legislatures and the ordinary laws made by legislatures; (b) That it 
emanates from the people and should be approved by them; and (c) That a 
constitutional convention, elected by and responsible to the people for the 
sole purpose of proposing and submitting constitutional changes, is a better 
instrument for that purpose than the ordinary legislature. 

It must be clear from the discussion above that the pure theory of the mak- 
ing and changing of constitutions by conventions and popular votes has made 
but little headway in the national field. The ordinary national legislature, 
Congress, has proposed all amendments to date, and the ordinary state legisla- 
tures have been asked to ratify them in all cases but one. In that one excep- 
tional case the state conventions used were simply registrars of the voters' will, 
and not true constitutional conventions. 

Time Limits on Ratification. In proposing constitutional amendments, 
Congress has recently begun to specify time limits within which amendments 
must be ratified. The purpose in so doing is to make proposal and ratification 
a continuous or connected process, so that within a reasonably short period 
the whole procedure will be completed and there will be evidence of a real 
meeting of the minds of Congress and the states. Ratifications spread over a 
period of fifty or more years, for example, would not indicate any real con- 
currence of opinion among the states at any one time. In proposing the Eight- 
eenth Amendment, Congress set a period of seven years within which time 
ratification, to be effective, should be completed. The right of Congress to 
set such a reasonable time limit was sustained by the Supreme Court. 10 

The Child Labor Amendment, submitted to the states in 1924, contained 
no time limit on ratifications. In 1925 both houses of the Kansas legislature 
expressly rejected the amendment. Twelve years later both houses approved 
the proposal, but the vote in the state senate was so close that the opponents 
promptly applied to the state courts to prevent the secretary of the senate from 
certifying that it had carried. It was argued not only that Kansas had already 
rejected the amendment, but also that so Iona a time had nassed since Con- 


10 Dillon v. Gloss (1921), 256 U. S. 368. 
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gr ess proposed the amendment that it had lost its vitality. The state supreme 
court refused to act to stop the certification, and the opponents resorted to 
the Supreme Court of the United States for a decision favorable to their 
cause. That court refused to declare either that prior rejection of an amend- 
ment prevented later ratification, or that the thirteen years from 1924 to 
1937 made such an unreasonably long period that the proposal had lost its 
vitality. 11 Badly divided on other points, the judges voted 7 to 2 that the ques- 
tion whether a constitutional amendment has been adopted is not a judicial 
but a political question, and one for Congress, not the courts, to decide. This 
decision makes clearer than before the tremendous power of Congress over 
constitutional amendments. 

Criticisms of Federal Amending Process. The first twelve amendments were 
adopted without great difficulty. Indeed the first ten merely carried out the 
understanding that there would be a bill of rights. Then followed a period 
of sixty years (1804-65) in which Congress proposed only two and neither was 
adopted. During the Civil War period the northern-controlled Congress pro- 
posed amendments to abolish slavery, and to guarantee Negroes citizenship 
and the right to vote. These proposals were not only pro-Negro but also anti- 
state rights and centralizing in their tendency. Southern opposition was so 
strong that Congress had to resort to very dubious methods, especially in the 
case of the Fourteenth Amendment, to get them adopted. Whether or not 
they could be adopted depended on what states and what governments Con 
gress would recognize in the South. 

Some years later when farmer and labor groups procured the enactment ot 
state and national laws to regulate business, break up monopolies, and impose 
a national income tax, and the Supreme Court took a turn to the right and 
began to invalidate much of this legislation, progressives generally began to 
complain that the amending process was too difficult, and even their conserva- 
tive opponents thought they were secure against change through constitu- 
tional amendments. Both sides were rather surprised when the income tax 
amendment (XVI) and the one for the direct election of senators (XVII) 
were adopted in 1913. Right .after World War I came two others, the one 
on prohibition (XVIII) in 1919 and that on woman suffrage (XIX) in 1920, 
while in the depth of the Great Depression (1933) came two more— the 
Twentieth, regulating the terms of the President and Congressmen, and the 
sessions of Congress, and the Twenty-first, repealing the Eighteenth Amend- 
ment. In each case two-thirds of Congress had proposed and three-fourths of 
the states had ratified the amendments. Thus the amending process seems 
to be reasonably workable, particularly in times of great stress and agitation. 
Indeed the opponents of the prohibition amendment thought the process was 
too easy. The experience with the Child Labor Amendment, submitted in 
1924 and still unratified, reveals, however, the difficulty of getting state legis- 
latures to relinquish further power to Congress. 

11 Coleman v. Miller (1939), 307 U. S. 433, 59 S. Ct. 972. 
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Since the Supreme Court has changed its views on the powers of Congress 
to regulate interstate commerce and employment connected therewith, the 
Child Labor Amendment has become much less important. Indeed, as long as 
the Supreme Court holds its present very liberal views toward the powers of 
both Congress and the state legislatures, the whole federal amending process 
will have less significance. 

In closing, then, a word may be said about the relationships among the 
various methods by which the actual Constitution may be changed. The Presi- 
dent and Congress will in general be aware of public needs and desires and 
will tend to interpret their powers as adequate to meet those needs and satisfy 
those desires. Except in a few matters of organization of government as set 
up under the written Constitution there will not be much need for national 
constitutional amendments in the near future unless the Supreme Court starts 
in once more to invalidate important legislative measures on the ground that 
they are beyond the powers of the national government. But if the court will 
recognize the coordinate authority of the other branches of the national gov- 
ernment and their special competence to deal with all matters of policy and 
administration, the nation may go a long time without amending the written 
Constitution. 
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CHAPTER 5 


The JSation and the States 


The national government cannot be viewed as existing all by itself. When 
the framers of the written Constitution provided for its establishment, they 
left the state governments intact. In so doing they helped to create a unique 
dual system of public authority. The national government was designed to 
serve the general needs of the entire people and the entire territory of the 
United States, while each state was left to serve its own fraction of the whole. 
It was recognized that the welfare of the nation depended upon having cer- 
tain functions handled for the whole people by one central authority; these 
were accordingly assigned to the national government. Other functions were 
seen to be of such a nature that each state might deal with them separately 
and in its own way, to the satisfaction of its own people and without harm 
to the nation. 

DIVISION OF FUNCTIONS AND POWERS BETWEEN 
NATION AND STATES 

What took place, therefore, was a division of the functions of government 
between the national government on the one hand and the several states on 
the other. Within the range of its own proper functions the national govern- 
ment and each state government was left free to act upon its own best judg- 
ment and through its own officers. It was recognized by the framers that 
conflicts might arise between the national government and one or more states, 
and among the states, and provision was made for these contingencies; but 
it was assumed that ordinarily the national government and each state would 
go about its work independently and without much conflict with others. 

The historical conditions almost necessitated the type of division of func- 
tions that was made. Each of the states then in existence had claimed full 
“sovereignty,” except as limited by the Articles of Confederation, and each 
had proceeded to exercise a considerable range of public functions. On the 
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other hand the Congress under the Articles had only a few functions and 
each one of these was set forth in express words in the Articles. Consequently 
the most logical plan for the new Constitution was to state in it the particular 
functions to be exercised by the new national government and by implication 
to reserve all other functions to the states. This is, in fact, what was done, 
and it is doubtful whether the people would have approved any other plan. 
It is conceivable, however, that the functions and powers of the states might 
have been enumerated and all the rest have been left to the national govern- 
ment, or that an attempt might have been made to provide separate lists ol 
the functions of both the national government and the states, as was later 
done in Canada. 

Differences Between Articles of Confederation and Constitution. There are 
several important differences, however, between the Articles ef Confederation 
and the present written Constitution with respect to the division of functions. 

(1) One is that in the Articles theie was the following provision (Art. II, previ- 
ously quoted): “Each State retains its sovereignty, freedom and independence, 
and every power, jurisdiction and right, which is not by this confederation 
expressly delegated to the United States, in Congress assembled/' Such a 
clause, with its boastful claim of state sovereignty and independence, and its 
crippling attack upon the powers of Congress through the words “expressly 
delegated/' was purposely omitted from the Constitution. Later when Con- 
gress drafted the amendments that became the national bill of rights (first 
ten Amendments to the Constitution, adopted 1791), it was under pressure 
to propose something similar to the provision quoted from the Articles, but 
what it submitted to the states was something very different, to wit: “Amend- 
ment X. The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respectively, or 
to the people." The words “expressly delegated" were proposed to Congress 
and rejected. Thus the door was intentionally left open for the national gov- 
ernment to exercise “implied powers," a point to be discussed hereafter. 

(2) A second difference is this: Under the Articles there was really only 
one central organ, the Congress. Separate executive and judicial branches did 
not exist. Consequently all the functions conferred by the Articles upon the 
central agency were perforce delegated to Congress. Under the Constitution, 
however, there are three separate, full-fledged branches of government, and 
to each of them the Constitution grants certain functions and powers. For 
example, the making of laws is delegated to Congress, the making of treaties 
to the President, and judicial powers are delegated to the courts. Even to 
find all the functions and powers expressly delegated to the national govern- 
ment, therefore, it is necessary to read the entire Constitution, and to add 
together all the separate functions that are delegated to each of the branches. 

(3) A third and very important difference is that the Constitution confers 
upon the central authorities not only certain functions but also actual powers 
of government, to make and enforce laws, to collect taxes, to raise armies, 
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and so on. The latter was not the case under the Articles. Except in foreign 
affairs the Congress under the Articles was practically without any powers. 

lowers and Functions of Government Distinguished. The words “powers” 
and “functions” as used herein need to be defined. It is customary to speak 
of the “division of powers” between the national government and the states, 
but actually there is more of a division of functions than of powers. This 
fact becomes increasingly clear as governments are called upon to perform 
more functions than , formerly were expected. 

Governmental powers are essentially means to the ends or purposes of the 
community. If you send a boy to the market to get some food for dinner 
you must give him power or authority to spend some money, or to buy on 
your credit, and perhaps to use his judgment about accepting substitutes. His 
function is to get some food for you; that is the end or purpose for which you 
send him. But he must have the power or authority necessary to achieve the 
purpose or to perform the function, and this power is only a means to the end. 

All governments, big and small, wherever they may be, exercise practically 
the same powers or means, although the definitions may differ somewhat from 
place to place. First come the internal powers of compulsion , including (a) 
the taxing power , (b) eminent domain , (c) police power (or the general power 
to regulate both persons and things), (d) civil and military draft , and (5) penal 
power (the power to punish persons for violations of duty). These powers are 
available to governments in all countries. In addition there are certain external 
powers of compulsion , notably the power to make war. Then there are powers 
of government that do not necessarily involve compulsion upon anyone, such 
as the powers to render services, to own and use land and buildings, to employ 
help, and so on, like any business, and also to make treaties and other agree- 
ments with other governments. 

All these powers are primarily the means used by government to perform 
public functions. A government does not tax merely for the sake of taxing, 
but mainly to get revenues to pay for necessary public services. A treaty is not 
an end in itself but a means to peace or trade or some other desired end. 

The powers arc distinguished from each other by the manner in which 
they affect persons and property, by taking property into public possession, or 
regulating speed on the highways, or penalizing offenders. But in a sense they 
are all parts of one great power— the power of government over all persons 
and things within its jurisdiction. 

Governmental or public functions , on the other hand, are the immediate 
ends or purposes for which governmental powers are employed. A function in 
this sense is simply some duty to be performed, or some service or activity to 
be carried out in the 'public interest. Of these functions there is today a long 
and growing list, including national defense, preservation of law and order, 
public health, public education, roads and public works, social security, and 
many more. They all contribute in turn to the more remote ends or purposes 
of government— “the general welfare” or “the good life.” 
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It may be said, then, that governmental powers are primarily means , whereas 
governmental functions are mainly the immediate ends or purposes for which 
the powers are used. The framers of the Constitution saw that the Articles 
of Confederation imposed a number of functions on the Congress of that 
day but gave it practically no powers to perform these functions. In effect it 
could only recommend action to the member states. In the minds of many 
persons this was the chief defect of the Articles, and the framers of the Con- 
stitution fully intended to make a national government with powers adequate 
to the performance of its functions. 

Alexander Hamilton stated in The Federalist , No. 31, that it was axiomatic 
“that the means ought to be proportioned to the end; that .every power ought 
to be commensurate with its object; that there ought to be no limitation of 
a power destined to effect a purpose which is itself incapable of limitation.” 
And again, “A government ought to contain in itself every power requisite to 
the full accomplishment of the objects committed to its care, and to the 
complete execution of the trusts for which it is responsible, free from every 
other control but a regard to the public good and to the sense of the people.” 1 

But while this distinction between powers and functions (“objects,” “trusts”) 
was fully recognized, when it came to listing the things that the new national 
government was to be authorized to do, powers and functions, means and 
ends, were almost indiscriminately run together and there was no systematic 
coverage of all the essential means or powers. As practical men the framers 
put down only the essentials, and only as much as they thought the people 
would approve, and left the rest to be worked out later. Actually their phrasing 
was broad enough to imply a number of national powers that they did not 
state expressly. 

Functions Expressly Delegated to National Government. The original Con- 
stitution clearly authorizes the national government to provide for the follow- 
ing functions (services, objects, purposes): 

1. National defense and war 

2. Foreign relations 

3. Government of territories not in any state 

4. Regulation of commerce with foreign nations, with the Indian tribes 
and among the several states 

5. Naturalization 

6. Bankruptcy laws 

7. Coinage of money and regulation of its value 

8. Fixing standards of weights and measures 

9. Postal service (post offices and post roads) 

10. Granting and protection of patents and copyrights 

11. Guaranty of republican form of government to the states 

1 See also the remarks in The Federalist , nos. 15, 23, and 30. 
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12. A federal court system, and adjudication of disputes between states, 
citizens of different states, etc. 

Later amendments have conferred on the national government powers to 
prevent slavery, regulate citizenship, and to protect citizens against discrimina- 
tion on grounds of race, color, and religion. 

A number of minor matters not covered in the foregoing summary are also 
authorized. 

Powers Delegated to National Government. The written Constitution is 
incomplete and unsystematic in stating the powers (as distinct from the func- 
tiQns) of the national government. A listing under appropriate headings re- 
veals the following: 

1. Taxing power. This power is most fully and completely conferred upon 
the national government but without any corresponding prohibition against 
the states. 'The Congress shall have Power to lay and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the common Defence 
and general Welfare of the United States.” (Art. I, sec. 8, par. 1.) 

2. Eminent domain , the power to take land and other things for public 
use and purposes is not expressly stated in the original Constitution. In 
Amendment V, however, adopted in 1791, it is provided negatively “nor shall 
private property be taken for public use, without just compensation.” This 
proviso seems to assume that the national government has the power of emi- 
nent domain. 

3. Police power or the general power of regulation over persons and things 
is not as such delegated to the national government. However some portions 
of it are delegated as in the power of Congress “to regulate Commerce with 
foreign Nations,” etc.; “to establish a uniform Rule of Naturalization, and 
uniform Laws on the subject of Bankruptcies,” etc.; to “regulate the Value” 
of money; and so on. Most important in this connection is the last paragraph 
of Article I, section 8, the power of Congress “to make all Laws which shall 
be necessary and proper for carrying into Execution the foregoing Powers, and 
all other Powers vested by this Constitution in the Government of the United 
States, or in any Department or Officer thereof.” This blanket authorization 
or something like it might have been enough to delegate to the national gov- 
ernment all powers of every kind needed by it to carry out its functions, but 
then why were other specific powers stated? 

4. Civil and military draft , or the compulsory taking of personal services 
for public purposes is a power that was not expressly stated in the Constitu- 
tion. It had to be implied from other clauses such as the power “to raise and 
support armies.” 

5. Penal power, or the power to punish persons for violations of law, is 
expressly stated with respect to counterfeiting, “Piracies and Felonies com- 
mitted on the high Seas, and Offenses against the Law of Nations.” What 
about punishments in other cases? The power to provide these must be implied 
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from other provisions, and perhaps especially from the “necessary and proper” 
clause quoted above. 

Enough has been said to show that there is some incompleteness and con- 
fusion with respect to the powers conferred upon the national government. 
Much was left to implication instead of being expressed. 

With respect to certain of the functions and powers delegated to the na- 
tional government the framers of the Constitution decided to make there 
exclusively national. In order to achieve this end they expressly provided in 
Article I, section 10, against the states doing certain stated things that else- 
where in the Constitution were delegated to the national government. “No 
State shall enter into any Treaty, Alliance, or Confederation”; “coin money”; 
etc. Also “No State shall, without the Consent of the Congress, lay any 
Imports or Duties on Imports or Exports, . . . [or] lay any duty of Tonnage, 
keep Troops, or Ships of War in time of Peace, ... or engage in War, unless 
actually invaded, or in such imminent Danger as will not admit of delay.” 

These prohibitions against the states clinch the fact that the corresponding 
grants of power to the national government are exclusive. But what about 
other powers and functions delegated to the national government, without 
a parallel prohibition against the states? May they be exercised or performed 
by either the nation or the states, or by both at the same time? To this ques- 
tion, and others like it, the written Constitution gives no direct answer, and 
the “supremacy clause” is not alone sufficient to tell what will be decided. 

RULES FOR CONSTRUING NATIONAL POWERS AND 
FUNCTIONS 

Hamilton v. Jefferson. It was not long after the new national government 
was set up before the question arose as to the powers of the national govern- 
ment. Hamilton, as Secretary of the Treasury under President Washington, 
proposed that Congress incorporate a Bank of the United States to facilitate 
the work of the national government in carrying out some of its delegated 
powers and functions, i.e., to levy and collect taxes, to borrow money, to regu- 
late the coinage, to regulate commerce, and to provide for the common de- 
fense. He presented his plan to the President. 

Jefferson, as Secretary of State, and Madison, in Congress, opposed the 
project, and argued that it was unconstitutional. They took the line of strict 
construction. (1) The power to incorporate anything was not delegated to 
Congress. (2) None of the general clauses of the Constitution was broad 
enough to authorize this incorporation, (a) The power “to lay and collect 
taxes” to provide for “the general welfare of the United States” is not a 
power of Congress to do anything it pleases for the general welfare, “for the 
laying of taxes is the power , and the general welfare the purpose for which 
the power is to be exercised.” (b) The power “to make all Laws which shall 
be necessary and proper for carrying into Execution” the powers of the na- 
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tional government, was deemed by Jefferson not to apply, since all the powers 
could be carried into effect without the bank, and hence the incorporation 
of the bank was not necessary. The word “ necessary ” was to be taken in its 
strict sense, he thought; for if Congress could exercise every power that it 
thought convenient for national purposes, the attempt in the Constitution to 
enumerate its powers was just a waste of words. 

Hamilton took a decidedly different view of the matter. The essential issue 
was the right of Congtess to create a corporation. Conceding that the national 
government is one of delegated and enumerated powers, he nevertheless 
argued 

. (1) That every power vested in a government is in its nature 
sovereign , and includes by force of the term a right to employ all the 
means requisite and fairly applicable to the attainment of the ends 
of such power. ... (2) [That] it is unquestionably incident to 
sovereign power to erect corporations ... in relation to the objects 
intrusted to the management of the government, , . . Thus a cor- 
poration may not be erected by Congress for superintending the 
police of the city of Philadelphia, because they are not authorized to 
regulate the police of that city. But one may be erected in relation to 
the collection of taxes, or to the trade with foreign countries, or to 
the trade between the States, or with the Indian tribes; because it is 
the province of the federal government to regulate those objects and 
because it is incident to a general sovereign or legislative power to 
regulate a thing, to employ all the means which relate to its regula- 
tion to the best and greatest advantage. ... (3) That there are 
“implied” and “resulting” powers, as well as express ones, and (4) 
that the powers contained in a constitution of government, especially 
those that concern the general administration of the affairs of a 
country, its finances, trade, defence, etc., ought to be construed lib- 
erally in advancement of the public good. 2 

Marshall and Supreme Court Adopt Hamilton’s Views. The opposing views 
have probably never been better stated than in these two papers by Jefferson 
and Hamilton on the question of the bank. Congress adopted Hamilton’s 
proposal, and the bank existed and functioned to the end of its charter period 
without legal contest against it. When the Second United States Bank was 
chartered, however, Maryland passed an act to tax its Baltimore branch, and 
the question arose whether the tax was constitutional. The attorneys for Mary- 
land raised the counter-issue whether the bank itself was legal. The resulting 
decision in McCulloch v. Maryland (1819) is perhaps as important as any 
decision ever rendered by the Supreme Court. 8 Chief Justice Marshall wrote 

2 Commager, Documents of American History , pp. 1 56*60, gives the gist of the debate 
between Hamilton and Jefferson. 

8 4 Wheaton (U. S.) 316. See also Commager, op. cit., 213-20, and Cushman, Leading 
Constitutional Decisions , 7th ed., 1940, pp. 9-20. 
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the opinion of the Court, and in it he took over most of Hamilton's line of 
argument, given above, and set the course of constitutional construction in 
general toward a liberal view of the powers of the national government. This 
famous decision may be summarized as follows: 

1. A People’s Constitution , It was "the people” and not the states that 
established the federal Constitution and created and delegated powers to the 
national government. Hence the Constitution is binding on the states. 

2. National Laws Supreme . "The government of the United States, though 
limited in its powers, is supreme within its sphere of action,” and "its laws, 
when made in pursuance of the constitution, form the supreme law of the 
land.” 

3. Implied Powers, Unlike the Articles of Confederation, the federal Con- 
stitution does not exclude the central government from exercising "incidental 
or implied powers.” Even the Tenth Amendment, adopted for the purpose 
of reserving to the states the powers not delegated to the national government, 
does not say that Congress shall have only those powers "expressly” delegated 
to it. It was the intention to permit Congress to use the means requisite to 
the carrying out of its enumerated powers and functions. 

4. Resultant Powers, "Although, among the enumerated powers of govern- 
ment, we do not find the word ‘bank' or 'incorporation,' we find the great 
powers to lay and collect taxes; to borrow money; to regulate commerce; to 
declare and conduct war; and to raise and support armies and navies. The 
sword and the purse, all the external relations, and no inconsiderable portion 
of the industry of the nation, are intrusted to its government. . . . Now it 
may, with great reason, be contended, that a government, intrusted with such 
ample powers, on the due execution of which the happiness and prosperity 
of the nation so vitally depends, must also be intrusted with ample means for 
their execution. ... It is not denied that the powers given to the govern- 
ment imply the ordinary means of execution.” 

5. Divided Sovereignty, "The creation of a corporation, it is said, appertains 
to sovereignty. This is admitted. But to what portion of sovereignty does it 
appertain? Does it belong to one more than to another? In America, the 
powers of sovereignty are divided between the government of the Union, and 
those of the States. They are each sovereign, with respect to the objects com- 
mitted to it, and neither sovereign with respect to the objects committed to 
the other.” 

6. Necessary and Proper Clause, But the Constitution itself, in the clause 
concerning the making of all "necessary and proper” laws had made clear 
the right of Congress "to employ the necessary means for the execution of 
the powers conferred on the government.” And the word "necessary” is not 
to be given a rigid definition, for "we find that it frequently imports no more 
than that one thing is convenient, or useful, or essential to another. To employ 
the means necessary to an end, is generally understood as employing any means 
calculated to produce the end, and not as being confined to those single means, 
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without which the end would be entirely unattainable. . . . We think the 
sound construction of the Constitution must allow to the national legislature 
that discretion, with respect to the means by which the powers it confers are 
to be carried into execution, which will enable that body to perform the high 
duties assigned to it, in the manner most beneficial to the people. Let the end 
be legitimate, let it be within the scope of the Constitution, and all means 
which are appropriate, which are plainly adapted to that end, which are not 
prohibited, but consistent with the letter and spirit of the Constitution, are 
constitutional. . . ” 

In conclusion, then, the court sustained the act of Congress incorporating 
the bank as a means or instrumentality of the national government, and held 
that Maryland's attempt to tax the bank was unconstitutional and void. 

Express, Implied, and Resultant Powers. Under this line of reasoning, 
followed and developed in later decisions, the national government has (a) 
the functions and powers expressly granted to it by the words of the Consti- 
tution; (b) the implied power to use the means deemed by Congress most 
appropriate to carry out each granted power; and (c) “resulting” or “resultant” 
powers, not implied in or incidental to any one granted power, but resulting 
from a set of conditions in which a group of powers arc involved. Hamilton 
explained the latter type in his paper on the bank. 

It will not be doubted, that if the United States should make a 
conquest of any of the territories of its neighbours, they would possess 
sovereign jurisdiction over the conquered territory. This would be 
rather a result from a whole mass of the powers of the government, 
and from the nature of political society, than a consequence of either 
of the powers specially enumerated. . . , 4 

Are There Also “National Powers'? Another doctrine that has begun to 
appear in the decisions of the court asserts (d) that the United States is one 
nation for all external and international purposes; that all power over external 
affairs has been denied to the separate states; and that consequently “as a 
nation with all the attributes of sovereignty, the United States is vested with 
all the powers of government necessary to maintain an effective control of 
international relations.” 5 In a more recent decision 0 the matter has been put 
as follows: 

It results that the investment of the federal government with the 
powers of external sovereignty did not depend upon the affirmative 
grants of the Constitution. The powers to declare and wage war, to 
conclude peace, to make treaties, to maintain diplomatic relations 
with other sovereignties, if they had never been mentioned in the 
Constitution, would have vested in the federal government as neces- 

4 Commager, op. c it., p. 157. 

6 Burnet v. Brooks (1933), 288 U. S. 378, 396. 

«U. S. v. Curtiss- Wright Export Corporation (1936), 299 U. S. 304, 318. 
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sary concomitants of nationality. ... As a member of the family of 
nations, the right and power of the United States in that field are 
equal to the right and power of the other members of the interna- 
tional family. Otherwise, the United States is not completely sov- 
ereign. 

The importance of this doctrine lies largely in its possible development in 
the future. As nations become increasingly interdependent and must perform 
more functions together, by international action, the government that wields 
international power must become increasingly dominant over its state and 
local subdivisions. From an internal viewpoint the doctrine that there are 
national powers that are independent of the Constitution gives a final blow 
to any thought of strict construction to the powers of the national govern- 
ment. The strict constructionist view holds that the national government 
must look into the written Constitution for every one of its powers and func- 
tions, that the Constitution is the sole source of national powers. But the 
doctrine of "national powers” finds in nationhood itself an independent source 
of powers, a source outside of and beyond the Constitution. It says in effect 
that the national government as sole representative of the nation has all the 
powers, and therewith a control over all the functions, that are in its judg- 
ment necessary for national and international needs. That this includes the 
legal authority to override the states even in matters that have heretofore been 
left to their discretion is no longer open to question. International policy and 
necessity must be controlling over all internal arrangements. 

CONSTRUCTION OF STATE POWERS AND FUNCTIONS 

It was unquestionably the intention of the framers of the Constitution to 
confer upon the national government all the functions and powers necessary 
for the national safety and welfare and to leave to the states all the other 
functions of government together with the powers or means necessary to carry 
out those functions. The Tenth Amendment, adopted along with others in 
1791, made this intention explicit. 

"The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to the 
people.” 

Many persons thought this amendment to be superfluous, and in fact it 
has had very little influence upon either state or national activity. However, 
the principle stated in this amendment makes it clear that a state does not 
need to look into either the national or its own state constitution to find 
a catalog of the things that it may do as a state. The functions and powers 
of the state are not listed and enumerated. The national Constitution obvi- 
ously puts some restrictions upon the states, and each state constitution puts 
some limits and prohibitions upon the government of that state. In all other 
respects the state government of any state is free to go ahead with anything 
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that it desires to do without pointing out any specific authorization in either 
the national or the state constitution. If it is not forbidden, it may be done. 

It would appear, therefore, that between them the national and state gov- 
ernments should be able to accomplish any puipose that seems necessary to 
them or to the people. There should be complete coverage of the whole range 
of governmental functions and a full complement of all the powers needed 
to perform them. State and national governments have gone ahead upon 
this assumption. Urged on in recent decades by a realization of new public 
needs that arose out of industrialization, the growth of cities, the insecurity 
/oi agriculture, the destruction of natural resources, and technological advances, 
both the national and state governments have added greatly to the range of 
their functions and services. 

In fact, however, things have not worked out smoothly in all instances. 
When two men stake a claim upon the same piece of land or two governments 
in a federal system try to tax or regulate the same things, there is likely to be 
trouble, and so there has been. There have been actual conflicts between 
the national government and the states. In addition the Supreme Court at 
one time held certain attitudes toward the activities and the relations of na- 
tional and state governments that created additional difficulties. 

Conflicts of Interests. Since the people of the states arc also the people of 
the nation, it might be thought that there would be complete harmony or 
community of interests between national and state governments, but experi- 
ence reveals many points of conflict between them. For example, (1) the party 
that controls Congress never really represents the whole nation. Sometimes 
the interests of the northern and western states will dominate Congress, while 
southern interests are in a minority; at other times the South, Middle West, 
and Far West will be in control and the Northeast will be out of power. In 
such cases the minority states will probably be controlled by the party that 
is in a minority in Congress, and will be strongly opposed to the national 
policy. This has been observed in the cases of slavery, the tariff, and many 
less important issues. (2) When the national government levies income taxes, 
the bulk of which are paid in a few eastern states, and then turns around 
and spends a large part of the money thus obtained for roads and relief work 
in the poorer states of the West and South, the conflict of interests is very 
clear. From the poorer states come practically all the demands for federal aid; 
from the wealthier comes the opposition. (3) The national regulation of rail- 
road rates has meant raising rates in some states above what they need to 
be there, in order to give interstate railroads enough income so that they can 
afford to give the same rates and service in other states where, because of high 
costs, the rates should be somewhat higher. (4) To get enough revenue, both 
national and state governments tax a number of the same things such as 
gasoline, tobacco, incomes, and inheritances, with resultant conflicts, incon- 
veniences and reduction of revenue to both. (5) In such important matters 
as the regulation of railroads, utilities, banking, and insurance, expansion of 
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national activity means reducing the importance and may mean eliminating 
the jobs of state officials. The opposition of state officeholders to such expan- 
sion is, therefore, easily understandable. In their annual conferences the gov- 
ernors of the states never fail to berate the national government for its en- 
croachments upon the states. 

On the other hand it must be remembered that many states have urged 
the national government to help them out and to undertake functions that 
were too big and too expensive for them to handle alone. The national gov- 
ernment has greater financial resources, it can command the services of the 
best experts, and it has a good reputation for administrative honesty and 
efficiency. Therefore the states have on the whole welcomed federal aid and 
guidance in road building and in public relief work, and have benefited from 
the regulatory work, research, and other activities of the national government. 

Supreme Court Attitudes, Old and New. In a number of cases recently the 
states, or some of them, have appeared as parties in the federal courts in cases 
designed to prevent the national government from undertaking or continuing 
a public function. They have in this way protested against its control over 
rivens and its intervention in the regulation of insurance companies. In such 
cases the Supreme Court is called upon to decide between the nation and 
the states, and thus to draw the lines between national and state powers in 
various fields. 

In many other cases since about 1870 private persons, either individuals 
or corporation, have applied to the courts to prevent either the national gov- 
ernment or some state from enforcing some new tax law or some regulation 
or taking of their business or property. Their contention has usually been that 
a particular action of government was unconstitutional or beyond the powers 
of the government in question. During this period and down through 1936 
the Supreme Court frequently took a very limited view of national or of state 
powers, and invalidated the legislation in question. Its attitude in some of 
these cases (and it was not always the same attitude) may be summed up as 
follows: 

It tended to look upon the national government and the states as natural 
competitors for power, as antagonists in a struggle. A conflict of interests was 
assumed to exist, even though no representative of the state Or national gov- 
ernment was present in court to raise the question. Closely related to this 
was the idea that both the national and state governments could not exercise 
the same power (except in some fields of taxation). Therefore, if a power had 
been granted to the national government (like the power to regulate inter- 
state commerce) or reserved to the states, the other government could not 
exercise it even though the first was not doing so. Assuming unquestioningly 
its own power of mind reading, the court asserted, for example, that "the si- 
lence of Congress" in not forbidding or regulating some phase of interstate 
commerce meant that Congress wanted it left unregulated by anyone, and 
the states were thereby excluded. It was an “either-or” matter, and the court 
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did not accept the idea that both might regulate the same thing more or less 
cooperatively or alternately. 

Also important was an attitude of the majority of the court against govern- 
ment intervention in fields relating to property, contracts, labor, and business 
in general. Sometimes it was a state, and sometimes the national government, 
that was trying to do something, but whichever it was this attitude of the 
court frequently led to decisions that the proposed action was unconstitu- 
tional. It was beyond the commerce or taxing power, or it took property with- 
out due process of law. 

As a result of these judicial attitudes many measures, both national and 
state, were declared to be unconstitutional. In fact, instead of the nations 1 
and state governments being able between them to achieve every purpos 
of government, there developed a sort of •“twilight zone,” a “no-man's land 71 
between the national government and the states, an area in which neither 
could act effectively. This was also called “the sphere of anarchy,” in which 
business could do as it pleased. Child labor, for example, could not be effec- 
tively suppressed by either nation or state or by the two together for a number 
of years. 

Since 1937 the Supreme Court has reversed the old attitude on all these 
points. Its construction of the powers of the national government and of the 
states is more liberal than at any time since the days of Chief Justice John 
Marshall. It is not opposed to government activity; it does not assume that 
there is a necessary conflict between the nation and the states, but stresses 
rather their common interests and their cooperation within the federal system. 
It does not view the powers and functions of government as a fixed and limited 
number or amount; it does not believe that if the nation has more there 
must be less for the states. On the contrary it sees, what in fact is true, that 
as the nation leaves behind the days of laissez faire and enters an era of greater 
socialization, both the national government and the states may increase their 
functions at the same time without necessary conflicts. The court no longer 
holds that a particular function must be either state or national and cannot 
be both; instead it emphasizes that many functions are both national and 
state. They require the support of both if the best result is to be obtained. 

The new keynote is interdependence and cooperation. There is room and 
there is work within the federal system for both the national government and 
the states. Both can become more important in the life of the people at the 
same time. Both are necessary in the federal system, and each must learn to 
be tolerant and cooperative toward the other. The emphasis is no longer upon 
national-state rivalry and struggle for constitutional rights but upon functional 
cooperation in the interest of the general welfare. 7 

7 See for example the decision by Justice Cardozo on the Social Security Act, in Steward 
Machine Co. v. Davis (1937), 301 U. S. 548. 
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METHODS OF NATIONAL-STATE ADJUSTMENT AND 
COOPERATION 

Conflict and cooperation are only different phases of the complex relation- 
ships between the national government and the states. Disagreement over 
particular matters does not prevent genuine collaboration in others, and even 
disagreements give way in time through processes of discussion and compro- 
mise to a new adjustment of interest. 

In the United States the harmonizing of national and state interests is 
accomplished in a number of ways. (1) Public opinion, as developed through 
education, the press, the radio, and countless organizations of citizens, is a 
very important factor. It has become increasingly favorable to national action 
and to national-state cooperation. (2) The political parties also have the role 
of harmonizers of national and state interests. (3) Congress and the President 
are continuously aware of the problem of state relations and have adopted 
many measures that have been favorable to state interests. Noteworthy among 
these is the system of federal aid to the states for such functions as highways, 
social welfare and relief, and agricultural education. (4) The governors and 
legislatures of the states, various organizations that represent them such as 
the Governors' Conference and the Council of State Governments, and nu- 
merous state officials and their organizations in many fields of public service 
participate in the process of adjustment. In time of war they are particularly 
cooperative with the national authorities. It was the states that took over, in 
the early days of World War II, the administration of selective service, the 
rationing of tires and gasoline, and civilian defense activities. All these might 
otherwise have fallen on the already overburdened national government. 

(5) Finally, when state claims of right against the nation, or national claims 
against states, need to be settled judicially, ways can usually be found to get 
a hearing in the federal courts and ultimately in the Supreme Court of the 
United States. This has always been a court of high ability and integrity, and 
one sworn to uphold the Constitution of the United States. Its views have 
in general been nationalist, but it has never failed to accord a fair hearing to 
the states or to uphold their rights and powers as fully as it could. 8 

National Supremacy. When any case comes before the courts in which any 
person, including any state, alleges a conflict to exist between an action, law, 
or treaty of the national government on the one side, and a state action or 
law on the other, the court finds a sure guide laid down for it in the United 
States Constitution. The second sentence of Article VI reads as follows: 

This Constitution, and the Laws of the United States which shall 
be made in Pursuance thereof; and all Treaties made; or which shall 
be made, under the Authority of the United States, shall be the 

8 See O. P. Field, “State versus Nation, and the Supreme Court/' Am. Pol. Sci. Rev., 
vol. 28, pp. 233-44 f*934)* 
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supreme Law of the Land; and the Judges in every State shall be 
bound thereby, any Thing in the Constitution or Laws of any State 
to the Contrary notwithstanding. 

If the national government's law or treaty is within the constitutional pow- 
ers of that government, it must prevail over anything the state may enact or 
do. This will apply also to any legal actions taken by any person under the 
national law or treaty. Even though the state might have had power to do 
what it did in the absence of a national law or treaty, the fact that such a 
law or treaty exists and is valid is enough in case of conflict to set aside the 
state law and any action thereunder. 

There was a time when the Supreme Court of the United States seemed 
to take a different view on this. It developed a doctrine that was called '‘dual 
federalism." It seemed to say that national and state actions stood upon the 
same level, so that the reserved powers of the states operated as a check upon 
the delegated powers of the nation. Thus a national tax was held invalid for 
no other reason than that it was to be spent to achieve a purpose of regulation 
in agriculture which, said the Court, could legally be accomplished only by 
the states. This doctrine, which goes directly contrary to the supremacy clause 
quoted above, has now been repudiated by the court. National supremacy has 
been restored with respect to all laws, treaties, and actions thereunder, that 
are within the powers of the nation, no matter what the effect thereof may 
be on the states. 
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CHAPTER 6 


United States Citizenship 


Nations are composed of people. The final and indivisible unit in any nation 
is the individual man, woman, or child. This is as true of the United States 
as of any other nation. We should not permit the federal structure of the 
government to conceal or minimize the fact that “We the people of the 
United States ' ordained and established the Constitution and are inescapably 
responsible for the success of the nation in every way. It is not forty-eight 
states but 140 million people who make up the nation. 

To understand fully the American people and their capacity to operate 
successfully a national government in a world of nations it is important to 
know a great deal about their character, history, and achievements; their na- 
tional outlook and modes of thought; their social organization and standards 
of life; their racial and sectional groupings; their industries and employments. 
Unfortunately this book, which deals with government, cannot explore these 
important matters at all adequately. What we can do is to examine briefly 
who are the citizens of this nation from the legal and practical viewpoints, 
and to show something of their governmental rights and responsibilities. Who 
are the people that make up the nation? 

CITIZENS AND NATIONALS DEFINED 

The Constitution uses the terms “Citizens of each State” (Art. IV, sec. 2) 
and “citizens of the United States” (Amend. XIV). On the other hand the 
nouns “national” and “nationality” are terms of international law that were 
taken over into the new “Nationality Code” enacted by Congress in October, 
1940. 1 This law says that “The term 'national' means a person owing perma- 
nent allegiance to a state” such as the United States. There are two classes 
of nationals: citizens and non-citizens. All other persons may be called non- 
nationals. 

1 Nationality Code of 1940 (U. S. Code Annotated, Title 8, ch. II, secs. 801-10). 
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The inhabitants of the “outlying possessions,” such as the Philippine 
Islands, Guam, and Samoa, are in general nationals of the United States but 
not citizens; whereas the inhabitants of the territories, Alaska, Hawaii, Puerto 
Rico, and the Virgin Islands (now considered as parts of the United States 
for nationality and citizenship purposes), are in most cases both nationals and 
citizens in the same way as the inhabitants of the forty-eight states and the 
District ot Columbia. 

“Citizen” is a less inclusive term than “national.” Citizenship signifies full 
membership in the body politic of a nation or state. It is a term of constitu- 
tional or internal law, within the particular country, since every national state 
determines citizenship according to its own constitution and laws. What does 
this membership imply? How is it acquired and how is it lost? What rights 
and what duties does citizenship carry with it? 

Citizenship a Constitutional Right. Frequently one reads that citizenship 
is a mere “privilege,” implying a sort of temporary and limited right that can 
be taken away by the government, like the privilege of operating a restaurant 
under license, or of practicing some vocation or profession. With respect to 
the great majority of American citizens, this view is not correct, and is contra- 
dicted by the words of the Fourteenth Amendment to the national Constitu- 
tion: 

All persons born or naturalized in the United States, and subject to 
the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. 

By that provision of the Constitution every person who is a citizen by birth 
or naturalization in the United States has a constitutional right to his citizen- 
ship— a right that is protected by laws and courts, and that cannot be taken 
away from him legally except as the result of his own actions in relinquishing 
or forfeiting it, or by another constitutional amendment. The sort of thing 
that happened in Germany in 1935, when Jews were deprived of their citizen- 
ship by decree, might happen in the United States, but it could not happen 
without a change or a violation of established constitutional rights. 

Citizenship and Suffrage Not the Same. Ancient Greek writers like Aristotle 
thought of citizenship as implying full right to participate in public affairs. 
“He who has the power to take part in the deliberative or judicial administra- 
tion of any state is said by us to be a citizen of that state, ...” 2 Even certain 
recent writers evidently hold this view. “As distinct from aliens, serfs, women 
and children or other members of the community who are passive subjects 
rather than active partners, citizens enjoy a certain reciprocity of rights against, 
and duties toward, the community.” 3 These views are not in accordance with 
the law of citizenship in the United States. Here men, women, and children 
are equally citizens of the United States. But “suffrage,” or the right to vote 

2 Aristotle's Politics, Bk. Ill, secs. 1-5. 

8 Eacyc. of Soc. Sci., vol. 3, p. 471. 
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in public elections, does not belong to all citizens. For example, persons under 
twenty-one born in the United States are citizens but may not legally vote 
except in Georgia, where the voting age is now eighteen, while many citizens 
over twenty-one are excluded from voting by other legal regulations. 

DEVELOPMENT OF CITIZENSHIP LAWS 

In the colonial period of American history most of the people were British 
nationals and had also a subordinate sort of citizenship in their particular 
colony. With the establishment of independence, each state had its own 
citizens, and there was legally no national citizenship of the United States. 
The Articles of Confederation definitely recognized state citizenship and also 
accorded to state citizens a right of interstate travel and trade. Even the 
original Constitution of the United States did not provide outright for na- 
tional citizenship although it did provide for Congress to establish a “uniform 
rule of naturalization/' The famous Dred Scott decision, which denied the 
claims of a Negro to freedom and citizenship, even though he hac} lived for 
a time in non-slave territory, showed that state and national citizenship both 
existed, but it also revealed a great confusion of ideas concerning the law of 
citizenship. Each of the nine Supreme Court justices wrote a separate opinion 
to explain his views. 

The Fourteenth Amendment. In 1868 the states ratified th.e Fourteenth 
Amendment to the United States Constitution. It was designed among other 
things to overcome the confusion about citizenship revealed by the Dred Scott 
case and to confer citizenship on the Negroes, who had recently been freed 
from slavery. Its essential clauses on citizenship are as follows: 

Sec. I. All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United States 
and of the State wherein they reside. No State shall make or enforce 
any law which shall abridge the privileges or immunities of citizens 
of the United States. 

This amendment clearly does several things. (1) It makes a broad and definite 
though not exhaustive rule as to who are United States citizens. (2) It puts 
national citizenship ahead of state citizenship, i.e., makes it “paramount and 
dominant," as to all persons born or naturalized in the United States. Whereas 
at one time national citizenship was secondary and depended on state citizen- 
ship, since 1868 state citizenship has depended on national citizenship and 
has been secondary to it. (3) One who is a United States citizen by birth or 
naturalization in the United States need only reside in a state to become a 
citizen of that state. 

Since 1868 there have been additional changes in the law of citizenship 
through statutes and treaties, culminating in the comprehensive “nationality 
code" of October, 1940. This code has been modified in minor details during 
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the defense and war period by provisions for the citizenship of former Ameri- 
cans who served in the armies of our allies, and of aliens who served in the 
United States armies. 


STATE CITIZENSHIP 

Dual Citizenship. As a result of historical developments, and by clear inten- 
tion of the Fourteenth Amendment, a person can be a citizen of the United 
States and a citizen of the state in which he resides. This' creates the situation 
known as dual citizenship, which signifies that a person is both a citizen of 
the United States and a citizen of a particular state. Those citizens of the 
United States who reside (i.e., have domicile) in the District of Columbia, in 
a territory, or abroad, or who from some other cause lack residence in any of 
the forty-eight states, have national but not state citizenship. All other citizens 
of the United States— and this means over 98 per cent of them— have their 
residences in the states, and therefore have dual citizenship. Of course, na- 
tional citizenship completely overshadows and dominates state citizenship for 
most persons, and few even stop to question seriously whether they are citizens 
of a particular state. Nevertheless the two citizenships are legally separate and 
distinct. 

Present State Citizenship Laws. State citizenship is today a much neglected 
subject. The state constitutions make very few provisions for it, and practically 
the same is true of present state statutes. State laws and constitutions contain 
some provisions limiting the rights of aliens, meaning aliens with respect to 
the United States as a whole; and they make various provisions also that for 
voting, officeholding, and other purposes “residents” only shall be qualified. 
The Vermont constitution speaks also of “freemen,” meaning citizens, but 
where the term “citizenship” is defined in state laws and constitutions the 
wording usually follows almost exactly that of the Fourteenth Amendment. 
In fact, there seems to be no important case today in which a state defines 
state citizenship so as to create a body of state citizens who arc not also United 
States citizens. Since the decision of Chirac v. Chirac in 1817, the states have 
apparently abandoned all attempts to have separate naturalization laws. 4 
Where state courts now engage in naturalization work, they do so as agents 
of the national government under the United States naturalization laws. They 
admit persons to United States, not to state, citizenship. 

Rights of State Citizenship. State citizenship, as distinct from national, was 
recognized in the original United States Constitution, and still is so recog- 
nized, by the so-called “comity clause.” 

The Citizens of each State shall be entitled to all Privileges and 
Immunities of Citizens in the several States. 5 

4 Chirac v. Chirac (1S17), 2 Wheaton (U. S.) 259. 

5 U. S. Const., Art. IV, sec. II. 



UNITED STATES CITIZENSHIP 


?8 

The privileges and immunities guaranteed by this section, although they will 
never be fully known, have been defined in part by judicial decisions. Essen- 
tially the guaranty is one of equality. The citizens of any state when in another 
state are entitled to equal treatment with the citizens of the latter state in 
certain important matters. They may legally acquire property rights, make 
contracts, engage in ordinary lawful labor and business, and obtain the pro- 
tection of courts and law-enforcing agencies on an equal basis with citizens 
of the state concerned and in conformity with its laws. Thus with respect to 
these so-called “fundamental” civil and economic rights, no state may discrimi- 
nate against citizens of other states in favor of its own. 

Political Rights. At the same time, in certain political matters, including 
the right to vote and to hold state or local public office, states may and do 
discriminate in favor of their own citizens. This favoritism goes even farther 
in many cases. Thus to obtain employment in the service of a state or local 
government one is also required in most places to be a local resident or citizen. 
Similarly in the licensing of persons for the practice of such public professions 
as law and medicine, residence or citizenship in the state is frequently required; 
and in businesses where public regulation must necessarily be strict, as in the 
sale of liquor, and of stocks and bonds, similar requirements have been up- 
held . 0 

Rights in State Domain and Institutions. Each state has also certain rights 
in its own domain that it holds for the special advantage of its own citizens. 
Wild game and fish, for example, belong in a sense to the state, and it is 
customary for the states to charge higher hunting and fishing license fees to 
non-residents than to its own citizens. The states also charge non-residents 
higher tuition than residents in state colleges and universities, and permit 
only residents to be admitted to their hospitals and asylums except in emer- 
gency cases. Persons who are afflicted with contagious diseases are frequently 
turned back by one state to the state of residence, a thing that may not legally 
be done with citizens of the state itself. 

In short, there are a number of rights that a state can grant to its own 
citizens or residents that it may and does legally deny to non-residents, or 
grant to non-residents only on more difficult terms than those imposed on 
residents. These advantages given to the citizen in his own state constitute 
the special rights of state citizenship. Taken all together, they amount to a 
considerable difference in rights between citizens and non-citizens of the state. 
The transient and the temporary sojourner are everywhere under some special 
handicaps. 

But none of these preferential arrangements can legally affect the rights 
of national citizenship, nor does state citizenship as such have any significance 
of which any foreign nation needs to take notice. In international dealings it 
is only national citizenship, or nationality, that counts. 

6 See Roger Howell, The Privileges and Immunities of State Citizenship. 
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THE ACQUISITION OF UNITED STATES CITIZENSHIP 

Natural Bom and Naturalized Citizens. The Constitution speaks in one 
place of “natural bom” citizens of the United States, and elsewhere it men- 
tions “naturalization.” The first clearly refers to the acquisition of citizenship 
by birth, and the second to the conferment of citizenship on persons who 
are not citizens by birth. 

Citizenship by Birth. Citizenship by birth may be acquired either (a) by 
birth in a certain place, or (b) by birth to certain parents. Various nations 
have followed one or the other, or both of these two different rules concerning 
citizenship by birth. Where the law provides that all persons bom within 
the territory of a state and subject to its jurisdiction are citizens, tjie rule is 
designated as jus soli , or law of the soil or place. Where the law is that chil- 
dren born of citizen parents are citizens of the state regardless of where the 
parents chance to reside at the time, that state is said to follow the rule of 
jus sanguinis , or law of the blood or parentage. 

Citizenship by Birth in the United States. By the Fourteenth Amendment, 
previously quoted, all persons born in the United States and subject to the 
jurisdiction thereof are citizens of the United States. It matters not in these 
cases whether the parents are citizens, or even whether they are eligible to 
become citizens. Birth within the United States is enough. The words “in 
the United States” have never been fully defined, but in practice the so-called 
“incorporated territories,” Hawaii, Alaska, Puefto Rico and the Virgin Islands, 
are included with the forty-eight states and the District of Columbia. In prac- 
tice, too, persons born on foreign vessels in territorial waters of the United 
States are so considered, but persons born to non-American parents on Ameri- 
can ships on the high seas are not considered to have been bom in the United 
States for the purposes of citizenship. 

“Subject to the Jurisdiction” Defined. Persons born in the United States 
must also be “subject to the jurisdiction thereof” in order to have their citizen- 
ship by birth in the place. Before 1924 tribal Indians born in the United 
States were not considered to be subject to the jurisdiction of the United 
States, and hence not citizens by birth. Likewise children bom in the United 
States into the families of foreign diplomatic representatives (ambassadors and 
ministers and their official staffs) are not subject to United States jurisdiction, 
but the reverse is true of children born here into the families of foreign consuls, 
since the latter do not have* the same immunity as diplomatic representatives. 
If it should happen that some day some part of the United States, or some 
territory such as Hawaii, or Alaska, were occupied by a foreign enemy, children 
born to such enemy during the occupancy of this territory would also not be 
“subject to the jurisdiction” of the United States, and hence would not be 
citizens by jus soli. 
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Citizenship by Birth to Citizen Parents Outside the United States. The 
Constitution refers to but does not define "natural born” citizens. Also it 
makes no provision respecting the citizenship of children bom of American 
parents outside the United States. The citizenship of such persons depends, 
therefore, almost wholly upon statutes and treaties. In the first general nat- 
uralization act (1790) children born to American parents outside the United 
States were given United States citizenship, but later for over fifty years 
(1802-55) the law stood in some confusion. In 1855 Congress enacted that 
children born outside the United States would be citizens if the father were 
a citizen at the time of their birth. 7 With occasional modifications this has 
continued to be the law. Under the 1940 law, if both parents are citizens a 
child bom outside the United States or any outlying possession is a citizen 
if one parent has resided in the United States or an outlying possession. The 
same is true where one parent is a non-citizen national and the other a citizen 
who has resided in the United States or an outlying possession. But where 
one parent is an alien and the other a citizen, the latter must have resided 
ten years (five after the age of sixteen) in the United States or an outlying 
possession, and in addition the child, to gain citizenship, must reside in the 
United States or an outlying possession five years between the ages of thirteen 
and twenty-one and beginning before sixteen. 8 The purposes of these require- 
ments are to give some reality to the citizenship of persons who are born 
abroad, and to reduce the nation's obligations to protect such foreign-born 
persons. 

Citizenship by Naturalization. In addition to "natural bom” citizens (i.e., 
citizens by birth in the United States and those born elsewhere to citizen- 
parents as defined above), there are citizens by naturalization. These are per- 
sons who began life without United States citizenship and who acquired it 
by complying with the law on the subject. Independently of such laws no 
person has a legal right to acquire the citizenship of any country. There is no 
international law creating such a right. In the United States, however, any 
person who has in good faith and in compliance with law become a citizen 
by naturalization has thereafter, under the Fourteenth Amendment, a con- 
stitutional right to his citizenship equal to that of any citizen by birth. 

Naturalization in Connection with Annexations. When a nation annexes 
any territory not previously possessed, the inhabitants other than resident 
aliens become "nationals” of the annexing state. Options may be given to 
them to take or retain some other allegiance, but if they do not make this 
choice they will be presumed in international law to be nationals of the 
nation that annexes their territory. But the mere act of annexing a territory 
does not make its inhabitants "citizens” of the United States. This requires 
separate and distinct action, either at the time of annexation or later, and 

7 10 Statutes at Large, 694. 

8 U. S. Code Annotated, Title 8, ch. II, sec. 601. 
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such action may never be taken. The treaty of 1803 for the purchase of Louisi- 
ana provided that 

The inhabitants of the ceded territory shall be incorporated in the 
Union of the United States, and admitted as soon as possible, accord- 
ing to the principles of the Federal Constitution, to the enjoyment 
of all rights, advantages and immunities of citizens of the United 
States. . . , 9 

The treaty of 1819 for the annexation of Florida contained a similar clause. 
Later treaties for acquiring the California region, Puerto Rico and the Philip- 
pines left questions of citizenship to be decided by Congress. 

Collective Naturalization. For the Negroes in the United States in 1868, the 
Fourteenth Amendment was a great act of collective naturalization. On sev- 
eral occasions Congress has also made large masses of persons citizens b> 
single acts of its own without requiring the individuals concerned to do any* 
thing. When territories were raised to statehood and admitted to the Union, 
and when the free state of Texas was admitted, the free white inhabitants 
were made citizens en masse . There are a number of other important examples. 
Thus tribal Indians born in the United States were made citizens by an act 
of Congress in 1924. Former citizens of the Republic of Hawaii and the white 
inhabitants of Alaska became citizens when these territories were “incorpo- 
rated into” the United States. After an experiment with a “citizenship of 
Puerto Rico,” Congress provided that such persons as were Puerto Rican 
citizens should become United States citizens. The 1940 law completes the 
process of naturalizing persons born in Puerto Rico since 1899. The Danish 
subjects in the Virgin Islands, which were acquired in 1917 from Denmark, 
and all persons born there since the acquisition, were made United States 
citizens in 1927, except for such persons resident there in 1917 as chose to 
retain their Danish citizenship. These are all cases of collective naturalization, 
and such collective acts arc just as effective as naturalization of any other kind. 

Naturalization Laws and Regulations. The Constitution empowers Congress 
to establish a “uniform rule of naturalization.” As a matter of fact such a 
thing as a uniform rule does not exist. Congress has not only, on numerous 
occasions, provided for collective naturalization of large groups of people as 
noted above, but has also from time to time made separate provision for 
special groups of persons, and has even passed some statutes to grant citizen- 
ship to particular persons named in the acts. As a result the citizenship and 
naturalization laws are very complicated. 10 

Voluntary Individual Naturalization. An important part of the present law 
on naturalization is that which provides for voluntary individual naturaliza- 
tion of immigrants who have come to the United States for the purpose of 

9 See Commager, Documents of American History , pp. 190-91, for an abbreviated text of 
the treaty. 

10 See 1940 act in U. S. Code Annotated, Title 8, ch. II, secs. 701-47. 
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permanent settlement. The registration of aliens under the Alien Registration 
act of 1940 revealed that there were then nearly 5 million aliens in the United 
States, more in fact than the census of the same year had reported. But there 
were over 7 million foreign born persons in the population that year who had 
become naturalized. 

Immigration Restrictions. Following paragraphs will show how careful Con- 
gress has been to provide that only persons who are really fit for it shall acquire 
United States citizenship by naturalization. But before the naturalization 
process can begin for any person he must first gain legal entry to the country. 
At this point the restrictions are even greater. The present national policy 
and laws on immigration are almost the reverse of what they used to be 
when population was needed to settle and develop the country. Then the 
nation's doors were open wide to practically all comers, and especially to the 
peoples of Europe. Now the laws not only exclude as immigrants practically 
all members of races ineligible to citizenship, and all persons who are mentally 
deficient, paupers, diseased persons, criminals, anarchists, contract laborers, 
and many other groups, but in addition the laws set definite annual quotas 
for each country from which quota immigrants are permitted to come. These 
quotas do not apply to Canada or the Latin American states but do apply 
to other nations throughout the world. 

The minimum quota for any country with a quota is 100. All other quotas 
are controlled by the “national origins" principle, each quota being in pro- 
portion to the number of persons from the particular country already in the 
United States in 1920. Great Britain and North Ireland have the largest quota, 
over 65,000 a year, and the total of all quotas is under 154,000. In fact the 
net immigration into the United States for a number of years has been far 
less than the permissible maximum. The sifting out of immigrants takes place 
both abroad, under the supervision of United States consuls, and in the 
United States under the watchful eyes of the Immigration and Naturalization 
Service. 

Who Are Eligible to Naturalization? Under the present general law, only 
“white persons, persons of African nativity or descent, and descendants of 
races indigenous to the Western Hemisphere" are entitled to become nat- 
uralized American citizens. Persons of the so-called yellow and brown races 
are in general excluded therefrom but Filipinos who have rendered honorable 
service in the United States military forces have the privilege of naturalization 
under special provisions of law. During World War II, also, the bars were let 
down for a small annual quota of Chinese, and those Chinese who are ad- 
mitted may acquire citizenship. In wartime alien enemies may not begin the 
process of naturalization, but those who are far enough along may complete 
the process, persons who have deserted from the United States military or 
naval forces, and enrollees who flee from the country to escape the draft, shall 
upon conviction be ineligible to become citizens. 
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Residence Requirements and Procedures. Any person eligible to become a 
citizen must (1) obtain lawful entry to the United States and establish a 
permanent residence; (2) make formal “declaration of intention” to become 
a citizen, before the clerk of a court authorized to naturalize persons: (3) 
reside continuously at least five years in the United States and at least six 
months in the state where he applies for naturalization, immediately preced- 
ing his application; (4) file his petition for naturalization not less than two 
nor more than seven years after his declaration of intention; (5) submit to a 
preliminary hearing before an officer of the Immigration and Naturalization 
Service; (6) wait at least ninety days after the filing of his petition before his 
final hearing in court when (7) he must attend such hearing and answer such 
questions as the judge puts to him. Thus the ordinary minimum period of rcsi 
dence is now five years and ninety days before a certificate of naturalization 
can be issued. 

Special Tests and Requirements. The original naturalization statute of 1790. 
about a half page in length, permitted any free white alien of good character 
who had resided in the United States for two years to become a citizen by 
taking an oath before a court of record to support the Constitution. Then, 
and for over a century afterward, the United States wanted immigration, and 
it made citizenship easy for the alien to acquire. A great change in policy 
is revealed not only in the present immigration laws, with their quotas and 
other restrictions, but also in the laws on naturalization. Among other re- 
quirements the applicant for citizenship today must (1) be able to speak 
English, if physically able to speak at all; (2) not be an anarchist (that is, a 
disbeliever in all organized government) or a member of any organization 
holding such views; (3) not be a believer in, or a member of an organization 
that believes in, or participate in the financial support or printed advocacy 
of any of the following: (a) anarchism, as noted above, (b) overthrow by force 
or violence of the United States government, (c) assaulting or killing of the 
officers of the United States government or any other organized government, 
(d) unlawful damage, injury, or destruction of property, or (e) sabotage; (4) be 
of good moral character, as attested by two credible witnesses; (5) “renounce 
absolutely and forever all allegiance and fidelity to any foreign prince, poten- 
tate, state, or sovereignty,” and renounce all hereditary titles and titles of 
nobility; and (6) take oath “to support and defend the Constitution and the 
laws of the United States against all enemies, foreign and domestic, and to 
bear true faith and allegiance to the same. . . .” 11 

Some years ago several judges interpreted the oath required in naturalization 
cases to include the pledge to bear arms in defense of the country. Under this 
ruling a woman over fifty years of age, a wartime nurse, a clergyman, and a 
professor in a divinity school, all pacifists, or conscientious objectors, were 
denied naturalization. The Supreme Court, by divided votes, sustained these 
decisions, although the minority pointed out how valuable a group of citizens 

11 U . S. Code Annotated , Title 8, ch. II, secs. 704*09, 731, 732, 735. 
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the United States had in the Quakers and other conscientious objectors. 12 
Saying that the oath set forth in the statutes does not mention the bearing of 
arms, the Court in 1946 reversed its earlier decisions. 18 

Effect of Naturalization. Any person who has been lawfully naturalized and 
who shows by his conduct an intention to live up to his obligations as a citizen 
acquires a right to citizenship equal to that of one bom in the United States. 
Furthermore children born outside the United States, if still under eighteen 
years of age and residing in the United States when both parents have become 
citizens, automatically acquire citizenship by the naturalization of the parents. 
Children over eighteen, and the husband or wife of one who becomes nat- 
uralized, must themselves go through the procedure of naturalization. 

Naturalization Courts and Administrative Agencies. Exclusive jurisdiction 
to naturalize persons as citizens of the United States is conferred upon United 
States district courts in the states, the territories, and the District of Columbia, 
and on state and territorial courts of record whose jurisdiction is unlimited 
as to the amount in controversy, in their several districts. The process of nat- 
uralization is a judicial one, but at the same time the increasing complexity 
of the law, the need for special knowledge and investigation of cases, arid the 
existence in the Immigration and Naturalization Service of a body of experts, 
have led Congress and the courts to rely more and more on this administrative 
agency for enforcement of the law. The service is now in the Department of 
Justice. It investigates all applicants for naturalization and has charge of all 
matters relating to immigration, naturalization and the revocation thereof, 
and the registration of aliens. 

Revocation of Naturalization. When the United States confers citizenship 
upon any alien it is presumed that he has complied with the law in good faith 
and has told the truth about himself on all important points. If it is later 
discovered that he did not do this, but obtained his papers by fraud, then 
his acquisition of citizenship is presumptively invalid and may be revoked. 
Furthermore if within five years after naturalization a person returns to his 
former country, or goes to another country and takes up residence there, he 
will be presumed to have had no intention of becoming permanently a United 
States citizen and his papers may be canceled unless he can prove his good 
faith in acquiring citizenship. The burden of proof is on him. Cases have 
arisen recently in which the United States Department of Justice has at- 
tempted to get a revocation of the naturalization papers of certain communists. 
The Department took the position that the Communist Party believes in the 
overthrow of the United States government by force and violence, and that 
no one who belongs to that party can conscientiously become an American 
citizen. In a leading case of this kind the Supreme Court ruled that mere 
membership in the Communist Party is not enough to prove a person’s inten- 

12 See the following Supreme Court decisions: U. S. v. Schwimmer (1929), 279 U. S. 644; 
U. S. v. Bland (1931), 283 U. S. 636; U. S. v. Macintosh (1931), 283 U. S. 605. 

18 Girouard v. U. S. (1946), 66 S. Ct. 826. 
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tion to aid in overthrowing the government by violence. Similarly expressions 
of sympathy for Hitler and the nazis were held to be insufficient in themselves 
to justify revocation of citizenship. 14 

CITIZENSHIP OF WOMEN 

The custom in most countries, and that previously followed in the United 
States, was to consider the family as a unit for purposes of allegiance, with 
the husband and father as the controlling member. Thus the wife on marriage 
took the nationality of her husband, and the children acquired the same 
allegiance at birth. 

Following the adoption of the woman suffrage amendment (the Nine- 
teenth) in 1920, Congress proceeded to make a series of changes in the law, 
aiming at the ultimate goal of equal citizenship rights for men and women, 
and to some extent making citizenship an individual and not a family matter. 
Formerly an American woman lost her American citizenship and presumably 
gained that of her husband on marrying an alien, whereas a foreign woman 
marrying an American acquired United States citizenship. Today neither of 
these things takes place. An American man marrying a foreigner, or an Ameri- 
can woman marrying a foreigner, may renounce United States citizenship if 
he or she so desires. Without definite renunciation no change of citizenship 
occurs— except where, in the case of women, one needs to affirm one's Ameri- 
can citizenship in order not to acquire dual citizenship. Furthermore the chil- 
dren born abroad in these cases of mixed marriage may acquire United States 
citizenship through either an American father or an American mother. For- 
eigners who marry Americans can be naturalized by a simplified process after 
three years of residence, except that a foreigner ineligible to citizenship could 
not be naturalized in any case. A method is also provided for naturalizing 
former American women who lost their citizenship through marriage under 
the previous laws. 


FORFEITURE OF CITIZENSHIP 

American Interest in Expatriation. Nationality and citizenship are civil and 
legal statuses, and are not inherent in any individual merely because he is 
a human being. Consequently either or both of these statuses may be acquired, 
and they may also be lost or forfeited, according to law. The people of the 
United States, feeling that they needed immigrants in large numbers to de- 
velop the country's resources, and knowing that foreigners would not flock 
here unless assured that they could acquire American citizenship and protec- 
tion, stood firmly throughout the nineteenth century for the right of immi- 
grants to give up their foreign allegiance and to acquire United States citizen- 

14 Schneiderman v. U, S. (1943), 320 U. S. 118; Baumgartner v. U. S. (1944), 322 U. S. 
665. 
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ship. Disputes arose, however, with those foreign countries that denied the 
right of their subjects to renounce their allegiance. This was certainly one of 
the issues in the War of 1812 with Great Britain, but it was not until 1868 
that Congress formally declared by law the policy of the American govern- 
ment to uphold the right of expatriation. 15 The provisions of the Nationality 
Code of 1940 on this matter may be summarized as follows: 

Any national of the United States, whether by birth or naturalization, loses 
his nationality (and citizenship) by any of the following methods: obtaining 
naturalization in a foreign state; taking an oath of allegiance to such state; 
entering its armed forces (unless expressly authorized by United States law); 
holding an office in a foreign state usually reserved for its nationals; voting 
in a foreign election or plebiscite; making a formal renunciation of American 
nationality; and deserting from military or naval service or committing trea- 
sonable acts against it, as proved in a proper court. The older citizenship law 
forbade expatriation in time of war, but not so the Nationality Code. 

So-called Loss of Citizenship for Crime. There is a popular theory, also, 
that individuals "lose their citizenship” as a result of conviction for ordinary 
crimes, and that the President in federal cases and the governors in state cases 
have power to "restore citizenship” to such persons. What is^meant by this? 
The cases of deserters in wartime and of those who commit treason are clear. 
If they are convicted they lose their nationality and with it their citizenship. 
For other crimes against the United States there is no such penalty. How- 
ever, state constitutions and laws generally disqualify persons who have been 
convicted of serious crimes from voting and from holding public office. 
It is the restoration of these rights of voting and of officeholding that is 
achieved by the appropriate pardon. 16 Citizenship itself is not lost through 
conviction of ordinary crimes. 

STATUS OF NON-NATIONALS 

Declarants. The alien who has come to the United States to reside and 
who has formally declared his intention to become a citizen is generally 
called a "declarant.” He is not yet a citizen, but still definitely an alien. 
Should he return to his native country, or go to some other, before complet- 
ing his naturalization, the United States government would as a rule give 
him no protection. Should he, while in the United States, commit any crime, 
develop immoral tendencies, become a public charge, or refuse to perform 
public duties, he would be liable to deportation like any other alien. 

Aliens. Aliens are persons whose permanent allegiance is owed to some other 
country than that in which they reside. Under the United States Constitution 
aliens who are lawfully within the country, being "persons,” cannot be de- 

15 See U. S. Code Annotated, Title 8, ch. I, secs. 15, 16. 

16 U. S. Revised Statutes, secs. 1996-98. And see E. S. Brown, “The Restoration of Civil 
and Political Rights by Presidential Pardon," Am. Pol Sci. Rev., vol. 34, pp. 295-300 (April, 
1940). 



STATUS OF NON-NATIONALS 


87 

prived of life, liberty, or property without due process of law. Now that the 
meaning of “liberty” under the Fourteenth Amendment is being enlarged 
from time to time by judicial decisions that hold it to include such rights as 
freedom of speech, assembly, and publication, the rights of aliens among 
others are being gradually increased. They, too, as persons, have the rights 
to freedom of speech, press, and religion. 17 

Certain duties are also imposed on aliens. They have what is called “tempo- 
rary allegiance” to the United States while here, and are obligated to observe 
the laws and to assist in enforcing them, as are citizens. They may not be 
compelled to render military service, since this is an obligation that falls espe- 
cially on citizens. 

The restrictions upon them are not to be ignored, however. 18 Even after 
entering under the present strict immigration laws, they are in the United 
States entirely by sufferance, and may be deported by the authorities for vari- 
ous breaches of law. The record of deportations in the years following 1918 
is an astounding one. Since late 1940 every alien in the United States aged 
fourteen or over has been required to register and to be fingerprinted, and 
each must keep the Commissioner of Immigration and Naturalization in- 
formed as to his whereabouts and changes of address. 19 Furthermore, Congress 
has recently been especially insistent upon the deportation of alien commu- 
nists, German Bundists, and others who preached overthrow of the American 
system of government by violence or who practiced sabotage. The Depart- 
ment of Justice has attempted to enforce the acts of Congress but the Supreme 
Court has prevented extreme action by insisting that aliens, like others, are 
entitled to due process of law. 20 

If not protected by treaties between the United States and their home coun- 
try, aliens may be forbidden to acquire lands and to organize corporations for 
land holding or other business purposes, to engage in certain public profes- 
sions, to hold public employment, to receive public relief, or to enter certain 
businesses that require special licenses and special police supervision. In prac- 
tice, the restrictions against foreigners are relatively fewer and less burdensome 
than might be expected. Attempts by the states in certain cases to prevent 
aliens from obtaining work in private industry have been held unconstitu- 
tional, and many states by positive constitutional provisions give aliens the 

same rights of land ownership as citizens. It is usually only aliens ineligible to 
citizenship who are forbidden by the states to become landowners. 

17 Bridges v. California (1941), 314 U. S 252. 

18 See F. A. Cleveland, American Citizenship, chs. VII-XII; for a different view see a 
clever article by Don Layne, ''Why Become an American Citizen?” in The American Mer- 
cury, vol. LI, pp. 179*84 (1937). 

19 Act of June 28, 1940, ch. 439, 54 Stat. 673. 

20 Bridges v. Wixon (1945), 320 u. S. 135. 
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MULTIPLE NATIONALITY 

Conflicts in Laws on Nationality. As long as a system of independent na- 
tional-states exists, it is logical that every human being should have allegiance 
to one and only one state— one nationality; and one only. Unfortunately, dif- 
ferent states have conflicting rules of citizenship, and as men and women 
move in large numbers from one country to another, many mix-ups occur. 
There are numerous cases in which an individual has the legal right to two 
or more national allegiances, or in which two or more states may claim his 
allegiance and his services. The most common causes of this “multiple nation- 
ality” are probably these three: 

1. When emigrants from a country that follows the rule of jus sanguinis 
move to a country that adheres to the rule of jus soli , their children born in 
the latter country are claimed as citizens by both. One claims them because 
of place of birth, the other because of their parentage. 

2. When emigrants from a country that denies its nationals the right of 
expatriation become naturalized in another country, the former country still 
claims them as citizens, but -so does the latter. 

3. When a woman citizen of a country that gives women their own citizen- 
ship status marries a citizen of a country in which the wife automatically takes 
the citizenship of her husband, both may claim her allegiance. 

Difficulties Resulting from Multiple Nationality. Persons having “multiple 
nationality” frequently find themselves in difficulty when traveling in their 
homeland. They may be held for military service, or subjected to punishment 
for evading other obligations of citizenship. A material reduction of the diffi- 
culties arising from multiple nationality can be brought about only by the 
nations agreeing to treaties establishing more uniform laws of nationality than 
now prevail. In the years of international cooperation that lie ahead there 
may be substantial progress in this direction. In the meantime, the foreign 
representatives of the United States, both consular and diplomatic, annually 
adjust many cases of multiple nationality by negotiation. The national gov- 
ernment is obligated to protect American citizens abroad, and does so to a 
very considerable extent . 

Most troublesome of all, perhaps, are the cases of persons who come to the 
United States, are naturalized here, and shortly after return to the home coun- 
try, expecting then the protection of the United States. To reduce somewhat 
the difficulties in the latter cases, as noted above, the law now provides a 
means of canceling the naturalization certificates of such persons. This law 
also authorizes American diplomatic and consular officers abroad to presume 
that naturalized persons who have gone back to their native country and lived 
there two years, or to any other country and lived there five, have given up 
their citizenship. This does not finally settle the case, but it puts the burden 
of proof on the naturalized citizen. 
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THE POSITION OF STATELESS PERSONS 

Causes of Statelessness. If the lot of the person having “multiple national- 
ity^ is sometimes difficult, that of the “stateless person” is even more so. His 
predicament is that he has no country that claims his allegiance or that will 
give him citizenship status. This situation often results from his own bad 
faith or mistakes, but sometimes it results simply from the operation of con- 
flicting nationality laws. The same laws that give two or more allegiances to 
some persons deprive others of any citizenship whatever. Many persons lost 
citizenship under the Hitler regime in Germany and in the wars and con- 
quests that that regime promoted. The United States became a haven for a 
considerable number of such stateless persons during World War II. 

A careful student of this problem has listed dozens of ways in which persons 
may become wholly stateless, and it is known that many stateless persons 
exist . 21 They cannot get passports to go abroad, but they can be deported if 
any place can be found that will receive them. In other ways, too, they con- 
stitute a special problem for the naturalization authorities. 

CHANGING POLICIES AND PROBLEMS 

The foregoing pages recount, in a manner all too sketchy, one phase of the 
struggles of a people toward a truly national policy on citizenship. At first the 
several states controlled admission to citizenship. Even the original Constitu- 
tion did not clearly establish citizenship as an unequivocally national status. 
State loyalties and state resistance had first to be overcome. True nationhood 
was yet to be attained. 

At the same time there was a general desire for more population, to make 
the nation grow in numbers and in wealth, to develop the vast reaches of the 
west and the almost unlimited natural resources. Immigration was encouraged. 
Land ownership, citizenship, and the right to vote were made easy for the 
foreigner to obtain in the United States. Foreigners came in great numbers 
to the land of opportunity and, despite some scattered friction between them 
and the native born, there was little effort made to obstruct their entry or 
their naturalization. 

Indeed the first great issue over citizenship did not concern any foreign 
born persons, but a large unassimilated minority of long standing, the Negroes. 
The Dred Scott case with its confusing decision revealed how ambiguous was 
the citizenship law of the United States and how far short it fell from being 
a national law. The Fourteenth Amendment, following the war between the 
states, represented a powerful and in some respects idealistic effort to estab- 
lish equal citizenship rights for all Americans, a truly national citizenship if 

21 Catheryn Secklcr-Hudson, Statelessness ; with Special Reference to the United States , 
Washington, 1934. 
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not a brotherhood of men, without regard to race or color. It had some effect, 
particularly in the direction of breaking down state lines and loyalties, but 
it took a long time even to achieve this much. 

In the meantime the bungling and the violence that characterized the re- 
construction of the southern states after the war, revealed how deep-seated 
was the racial cleavage in the South. For the time being equal citizenship 
rights and social or economic acceptance for the Negroes were simply out of 
the question. Then, too, as industrialization advanced in the North, as labor 
became more conscious of its interests, and as more immigrants settled in the 
cities and became competitors for jobs, there was increasing anti-foreign agi- 
tation. There were drives against the easy immigration and naturalization laws 
and against granting aliens the right to vote. A new wave of restrictions against 
foreigners reached a high point during and just after World War I. The old 
national policy of the United States as a haven for all men had been reversed. 

When this great change took place, the United States people awoke to 
find that despite the Fourteenth Amendment and the national citizenship 
laws, the nation was still far from being perfectly united. There still are racial 
and national minorities such as the Negroes, the Japanese- Americans and the 
Mexicans, who do not in fact receive full citizenship rights. Anti-Semitism also 
flourishes in many places, along with other examples of intolerance towards 
groups on religious and other grounds. 

These brief observations only emphasize the fact that perfect national unity 
and equality of rights among the whole American people have not yet been 
attained. The law of national citizenship and of equal protection for all 
persons sets a very high standard. It is for future generations to demonstrate 
whether or not the facts can be raised up to the standard of the law. 

Those who endeavor to bring about greater equality of civil rights among 
citizens face certain issues of democratic methods. One is the question as 
to how much can be achieved by laws and law enforcement, and how much 
must be left to the slower processes of education. There are already a number 
of pertinent constitutional provisions and statutes and no one can say in 
advance how much more would be achieved if additional laws to equalize 
civil liberties were to be enacted. 

Granting that some new laws are necessary, the next issue is whether they 
shall be enacted and enforced by the national government or by the states 
or by the two together. The methods of national enforcement that have been 
tried up to now have not been notably successful, and on the other hand 
certain states have been very reluctant to act at all. There seems to be a 
need in this field for the invention of new devices of national-state coopera- 
tion on a program of protecting citizenship and the rights that pertain to it. 
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CHAPTER 7 

The National Electorate 


Perhaps the title of this chapter should be in the form of a question: To 
what extent and in what s'ense is there a national electorate in the United 
States? How is the composition of the electorate determined, and what are 
its tasks? To what extent does the national government control in such mat- 
ters, and how much is left to the states? Is the nation at the mercy of the 
several states with respect to the establishment of a democratic suffrage? 

The close integration of the national and state governments in the American 
system is nowhere better revealed than in matters relating to the suffrage, nom- 
inations, and elections. Here we find not two separate, independent bodies of 
law, one for national and the other for state purposes, but rather one great 
mass of state laws that serve both the national government and the states. 
The registration of voters and the conduct of elections in such states are a 
unified process directly under state laws and control. There are a few national 
constitutional principles and a small body of national laws, however, that 
control the election process with respect to national elections, and it will be 
necessary to explain their relationship to the whole process. 

THE RIGHT TO VOTE 

The ballot as developed for public elections in the United States is a sheet 
of paper on which the legal voter is authorized to mark his choices among 
candidates for public office and on public measures, and which he is entitled 
to have counted so as to give effect to his choices. The right of any individual 
to cast a ballot in public elections is designated by various terms such as (a) 
the suffrage, (b) the elective franchise, (c) the right to vote, and (d) the right 
of the ballot. Those having this right are spoken of in the aggregate as voters, 
electors or the electorate. The process of marking and casting ballots is called 
voting, electing, or balloting. 
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Popular Sovereignty and Suffrage. In the United States political sovereignty 
is vested nominally, and to a large extent really, in the people. Constitutions, 
both national and state, are adopted in the name of the people, and are gen- 
erally considered as emanating from them. Most of the state constitutions 
contain provisions like this: 

Government is instituted for the security, benefit and protection 
of the people, in whom all political power is inherent, together with 
the right to alter, modify, or reform such government whenever the 
public good may require it. 1 

This is a typical expression of popular sovereignty. It is followed in all state 
constitutions by provisions for popular election of public officers. But the term 
“the people” is vague and undefined. If elections are to be conducted in an 
orderly manner there must be some definition of what people are entitled to 
vote at public elections. Hence “the people” who at least nominally establish 
the state constitution designate some of the people to act as legal voters. The 
right to vote is established, defined, and regulated by both constitutions and 
statutes. 

Development of the Suffrage. The suffrage laws of the states were not 
enacted all at once in their present form. In each state there has been a de- 
velopment that can be read in successive constitutions, constitutional amend- 
ments, and statutes. 2 The changes from colonial times to the present have 
been substantially these: (1) Requirements that a person must own a certain 
amount of property in order to be able to vote have been almost wholly wiped 
out. (2) Religious tests have all been abandoned. (3) Where once there were 
different voting qualifications in some states for city officers, for the lower 
and upper houses of the legislature, and so on, today there is almost complete 
unification of the requirements within each state , so that in any community 
the same list of voters will suffice for almost any election, national, state, or 
local. Since there are forty-eight states, however, nation-wide uniformity of re- 
quirements does not exist. (4) In this unification of requirements within each 
state, state control has been almost complete. The power of local governments 
to define their own electorate has nearly disappeared, and the national gov- 
ernment has interfered up to now primarily to ensure voting rights to Negroes 
and women. (5) The electorate has been greatly increased in proportion to 
population. Whereas some of the colonies had as few as 5 per cent of their 
people eligible to vote, today there are communities where well over half the 
population are registered voters. (6) Beginning about a century ago a number 
of states permitted alien residents to vote, but at present citizenship is a re- 
quirement for voting in every state. (7) The number of officers subject to popu- 

1 Minnesota Const., Art. I, sec. I. 

2 See especially A. E. McKinley, The Suffrage Franchise in the Thirteen English Colonies 
in America , and K. H. Porter, A History of the Suffrage in the United States . 
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lar election, and the number of measures on which voters may act, has in- 
creased greatly since colonial times. 

The Right to Vote in State Elections. Each state has the power to deter- 
mine for itself what persons may vote in its state and local elections. It is in 
the state constitutions, therefore, and in the state statutes that the qualifica- 
tions for voting are set forth. Since the state constitution is read as a limita- 
tion on the powers of the state legislature, the latter is not ordinarily allowed 
to change the voting qualifications provided by the state constitution, or to 
add to or subtract from those qualifications. It has been generally held, how- 
ever, that a registration requirement is not an additional qualification, but only 
a means of proving what persons are eligible to vote . 8 

The Right to Vote in National Elections. The foregoing paragraph relates 
to state and local elections. With respect to national elections the situation 
is different. The states do not confer the right to vote for members of the two 
houses of Congress; they do not do so because they have no power to. It is 
the Constitution of the United States that confers this right. For convenience, 
however, the framers of the Constitution decided not to establish an entirely 
separate list of national voters in each state. Instead it was provided that “the 
Electors in each State [for members of Congress] shall have the Qualifications 
requisite for Electors of the most numerous Branch of the State Legislature.” 
(Art. I, sec. 2, par. 1; Amend. XVII, par. 1.) 

This means that there is a body of national voters for electing members 
of Congress, but that the qualifications of these voters in any state are those 
set by the state for the lower house of the state legislature. Anyone who quali- 
fies as a voter for the lower house of the state legislature has a right conferred 
on him by the national Constitution to vote for both Representatives and 
Senators in Congress. This right can be protected and enforced by the national 
government, and any act by a state or by its officers to prevent qualified per- 
sons (Negroes, for example) from exercising this right is illegal and punish- 
able, under Acts of Congress . 4 

The situation with respect to the choice of Presidential Electors is some- 
what different. On this the Constitution provides that “Each State shall 
appoint, in such Manner as the Legislature thereof may direct, a Number of 
Electors" to participate in the election of the President and Vice President. 
(Art. II, sec. 1, par. 2.) This is a direct delegation of power by the Constitution 
to the state legislatures. It is not even required that the Presidential Electors 
be chosen by popular vote. The Supreme Court has said that these Electors 
are state officers and not officers of the United States. Actually they perform 
no function of the state government. A better interpretation would seem to 
be, therefore, that for the choice of Presidential Electors the state legislatures 
have been made agents of the nation. It is their duty to see to it that Presi- 

8 See J. P. Harris, Registration of Voters in the United States , 1929, ch. XII. 

4 See Ex parte Yarborough (1884), 110 U* 651; Lane v. Wilson (1939)* 3°7 & 268; 

U. S. v. Classic (1941), 313 U. S. 299. 
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dential Electors are chosen. If they delegate this function, as they all have, to 
the voters in their states, those voters also exercise a national function, that of 
assisting in filling the two highest elective offices of the national government. 
Consequently Congress may regulate Presidential elections at least to the ex- 
tent of prohibiting any corrupt and excessive campaign expenditures. As the 
Supreme Court said about this, “To say that Congress is without power to 
pass appropriate legislation to safeguard such an election from the improper 
use of money to influence the result is to deny to the nation in a vital par- 
ticular the power of self-preservation.” 5 Here, be it noted, a doctrine of na- 
tional “power” of self-preservation is invoked to uphold an act of Congress. 
Furthermore, since the same body of voters elects both members of Congress 
and Presidential Electors, and at the same elections, the power of Congress 
would seem to be about the same with respect to both. 

The Poll Tax Issue. The question of the pov/er of Congress to control the 
electorate that chooses members of Congress and Presidential Electors has 
come up in connection with the poll tax issue. Several states in the South 
not only set up qualifications of citizenship, age, residence, and literacy for 
all who wish to vote, but also still require each qualified individual to pay a 
poll tax before voting. Have the states the power to do this? May Congress 
forbid the collection of the poll tax as a prerequisite for voting in national 
elections? Those who oppose the poll tax and who favor an act of Congress to 
forbid it reason as follows: 

For the election of members of Congress the national Constitution creates 
an electorate that has the same “qualifications” in each state as are set up in 
the state for electing members of the state's lower house. The states are em- 
powered to set genuine qualifications for such voters, but that means only such 
tests as determine their actual competence, capacity, or fitness. A poll tax, 
they say, is not of this nature. It tests or proves no capacity or quality. A person 
who pays it is not necessarily any more fit to vote than one who does not. It 
is simply an arbitrary obstacle or prerequisite. When applied to persons other- 
wise qualified to vote for members of Congress, it is a state tax for state benefit 
upon the exercise of a national right. It is, therefore, unconstitutional, and 
Congress may forbid it by law. 6 

This line of argument was not presented to the Supreme Court in 1936-37 
when the court upheld a Georgia state poll tax. 7 In that case no act of Con- 
gress was involved, and the court upheld the state tax not as a qualification 
for voting but as a “prerequisite” and a “familiar and reasonable regulation 
long enforced in many states.” Some of the members of the present Supreme 
Court would be likely to favor the new anti-poll tax argument. Certainly if 
the nation as a whole is to have any real control over the election of its Con- 

B Burroughs v. U. S. (1934), 290 U. S. 534. 

6 See: H. R. 7, the Anti-Poll Tax Bill is Constitutional , a pamphlet issued by National 
Committee to Abolish the Poll Tax, Washington, about 1943. 

7 Breedlove v. Suttles (1937), % 01 S. 277. 
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gress there must be some limit upon the power of the states to set up arbitrary 
and irrelevant obstacles to voting. Under its power to enact laws “necessary 
and proper” to carry out the Constitution, Congress must have the authority 
to define in a broad and reasonable way what are appropriate “qualifications” 
for voting in national elections. 

Soldiers’ and Sailors’ Right to Vote. Another issue arose during World War 
II concerning the power of Congress over voting. Many men had entered the 
service and had been sent to foreign lands just before they reached voting age. 
It was difficult for all and nearly impossible for some to get registered in their 
own states. Could Congress set up a general rule to help these men get the 
right to vote even though it contravened state laws? This is$ue did not come 
clearly to a head. There is little reason to doubt, however, that under its vari- 
ous war powers, including that “to raise and support armies” Congress may 
protect the political rights of men in military service just as it looks out for 
their civil and economic rights, even to the extent of overriding state laws. 
Its failure to do so fully during World War II was not due to any lack of con- 
stitutional power but rather to a strong state-rights feeling in Congress and to 
a fear that national regulation of elections to this extent would enable the 
nation’s executive, the President and Commander in Chief, to dominate the 
entire election process. 

Negro Suffrage and Woman Suffrage. It may be argued of course that, if 
the thing is important enough, the national government should proceed by 
constitutional amendment to do something about the poll tax and the soldiers’ 
vote. There are two precedents for this, the Fifteenth Amendment, adopted 
for the benefit of the Negroes, which forbids any state to deny or abridge the 
right of citizens to vote “on account of race, color, or previous condition of 
servitude” and the Nineteenth or woman suffrage Amendment which forbids 
such denial or abridgement “on account of sex.” These two amendments were 
important steps toward making the suffrage laws uniform throughout the 
nation; they do not expressly authorize women and the people of all races and 
colors to vote but they do forbid discriminations against women and Negroes 
as such. Furthermore they apply to state and local as well as to national elec- 
tions. It was probably necessary to have these particular constitutional amend- 
ments to achieve these purposes. On the other hand it is very doubtful whether 
constitutional amendments are needed either to eliminate the poll tax require- 
ment in national elections or to authorize Congress to provide full protection 
for the rights of soldiers and sailors to vote. Moreover the failure of the 
Fifteenth Amendment to ensure the voting rights of Negroes suggests that 
another amendment might be equally ineffective. 

Grandfather Clauses and White Primary Laws. General and genuine tests 
of the ability of individuals to vote intelligently are not forbidden by the 
Fifteenth and Nineteenth Amendments even though in fact such tests may 
exclude more Negroes than whites or more women than men from voting. 
Conversely, direct discriminations by the states against Negroes as such are 
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invalid. For example, the Oklahoma constitution of 1910 established a reading 
and writing test for voters, but exempted from this test any persons who them- 
selves, or whose lineal forebears (father, grandfather, etc.) were entitled to vote 
anywhere on January 1, 18 66. Other southern states had similar provisions. 
Since only whites had had the right to vote at the time specified, these so- 
called “grandfather clauses” meant that Negroes but not whites had to take 
the reading and writing test. This was held invalid as directly contrary to the 
Fifteenth Amendment. 8 The Oklahoma legislature thereupon enacted (a) 
that all who had been qualified to vote in 1914 should continue to be so, and 
(b) that others must register between April 30 and May 11, 1916, a period of 
twelve days. When a Negro who failed to get registered at the time was later 
excluded from voting, he sued for damages under the United States statutes. 
The Supreme Court upheld him, declaring that this Oklahoma legislation put 
discriminatory burdens on Negroes and was invalid. 9 

In another attempt to exclude Negroes from voting, Texas and other states 
passed “white primary” laws under which only white persons were permitted 
to vote in Democratic party primary elections in the state. Primaries are pre- 
liminary public elections for choosing candidates for later election to office, 
and Democratic party primaries are in many respects more important than 
the final elections in the South. In a decision upon the Texas statute the 
Supreme Court held the primary to be an important part of the election proc- 
ess, and held that the act excluding Negroes was an act of the state which 
denied to them the “equal protection of the laws” to which they are entitled 
under the Fourteenth Amendment. 10 Thereupon Texas repealed the invalid 
statute, and thus left it to each political party in convention to make its own 
rules of membership. When the party then, by act of the party convention, 
limited party membership and participation in party primaries to white per- 
sons, the Supreme Court at first held that this was a party action, not the 
state's action, and that therefore it was not forbidden by either the Fourteenth 
or Fifteenth Amendments which forbid state but not private actions. 11 

Later the Supreme Court had another case before it in which a Texas polit- 
ical party, conducting a primary election under state laws, excluded a Negro 
from participating. On this occasion the court reversed its former decision. 
It held not only that a primary election is a part of the election process but 
also that where a political party acts under state authority and performs im- 
portant services for the state in the conduct of the primary, it acts as an agent 
of the state. Thus the party's discrimination against Negroes under such cir- 
cumstances is the action of the state and is unconstitutional. 12 

The foregoing paragraphs reveal an increasing interest of the national gov- 
ernment not only in the right of citizens to vote in national elections, but also 

8 Guinn v. U. S. (1915), 238 U. S. 347. 

9 Lane v. Wilson (1939), 307 U. S. 268. 

10 Nixon v. Herndon (1927), 273 U. S. 536. 

^Grovey v. Townsend (1935), 295 U. S. 45. 

12 Smith v. Allwright (1944), 321 U. S. 649. 
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in gaining for all citizens equal rights of participation in all elections, without 
arbitrary discriminations. It is settled also that the national government has 
ample legal authority to achieve a fair degree of equality for all citizens in 
voting whenever it so desires. As things stand today, however, the national 
government still leaves it mainly to the states to define and to enforce proper 
qualifications for voters. While this situation continues there is likely to be a 
continuation of discrimination against Negroes and other minority groups. It 
does some good, undoubtedly, for the Supreme Court to continue to lecture 
to the states on this subject, but until Congress and the national administra- 
tion take more positive and constructive steps, little change is likely to take 
place. 


PRESENT LEGAL SUFFRAGE QUALIFICATIONS 

There are today throughout the United States only three general require- 
ments for the suffrage, namely, (a) citizenship, (b) adult age, and (c) residence 
in the place of voting. Supplementary to these in certain states are several 
others, including (d) literacy tests, (e) tax-payment, (f) registration, and (g) 
certain more or less standard disqualifications for crime, insanity, etc., that 
affect relatively small percentages of the people. 

Citizenship. As already indicated, citizenship does not carry with it auto- 
matically the right to vote. Millions of American citizens are without the 
franchise because they are not yet of age, or because they lack some other par- 
ticular qualification such as sufficient length of residence in the place of vot- 
ing. There is also no rule of the United States Constitution forbidding states 
to give the franchise to aliens. In the first state constitutions the right to vote 
was conferred on “inhabitants" or “residents"; the word “citizens" was not 
ordinarily used. Under the liberal immigration rules of the times, many for- 
eigners entered the country, acquired residence and the necessary property, 
and soon qualified as voters, with or without naturalization. 

Anti-Alien Movements. At first little attention was paid to this circumstance 
of foreigners voting, since property ownership was considered more important 
than citizenship. In time, however, a clear-cut issue was presented. In the two 
decades before the Civil War an “American" or “Know-Nothing" party arose 
to denounce the practice of letting foreign-born persons vote and hold office. 
“America for Americans" was one of their slogans. In the New England and 
Middle Atlantic states they were especially bitter in their denunciations of 
the Irish and other immigrants who were enrolled by partisan election officers 
and brought to the polls to vote in large numbers. As a means of keeping these 
immigrant elements from dominating the elections two requirements were 
advocated: first , that only citizens should be permitted to vote, and second , 
that there should be a literacy test, since many of the foreign bom were wholly 
unlettered. The Louisiana constitution of 1812 seems to have been the first 
definitely to require citizenship, but most eastern and southern states later 
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did the same. Connecticut in 1855, aiming directly at the illiterate foreign 
bom, required voters to be able to read the constitution or laws, and in 1857 
Massachusetts followed suit. 

Declarants as Voters. While this anti-alien movement was strong in the 
East, certain middle-western territories and states, desiring an influx of immi- 
grants, offered the right to vote to persons who had merely declared their in- 
tention to become citizens. Wisconsin was the first to extend this privilege 
(1848), but the movement spread in the Middle West and South, so that a 
third of the states permitted declarants to vote. It was possible, of course, for 
an immigrant to declare his intention to become a citizen almost immediately 
on settling in this country. He remained an alien, legally, and' in fact, and if he 
could already vote he had less incentive than otherwise to complete his nat- 
uralization. For this and other reasons, the agitation against aliens voting was 
revived, and within a few years after World War I this voting had been abol- 
ished in all states. Citizenship is now a requirement in all states, but this does 
not mean that no aliens now vote in the United States. There are so many 
persons who do not clearly know their status, so many instances in which the 
facts as to citizenship are confused, and there is such laxity in the enforcement 
of the registration and election laws in many places, that there probably are 
tens of thousands of cases of actual alien voting. 

Age as a Qualification. Although recognizing differences between males and 
females with respect to age of consent to marriage and for other purposes, the 
common law hit upon twenty-one years as the age when both sexes reach full 
adult status for most legal purposes. For voting purposes several American 
colonies and states experimented a little with other ages, but finally all states 
accepted twenty-one years as the age at which the voting right, and the right 
to hold public office, begin. Georgia has recently departed from this standard 
by lowering the voting age to eighteen. 

Residence as a Qualification. When “freeman ship” or property ownership 
in a place qualified a person as a voter, actual residence in the place was not 
required. Later when these evidences of a “stake in the community” were 
dropped from the suffrage qualifications, residence in the place received more 
and more emphasis. Today some specific period of residence within the state, 
and within the county or voting district or both, is a requirement in every 
state. (1) The most common period of residence within the state is one year 
(32 states), but five states (4 southern) require two years, and 11 others require 
only six months. (2) Within the county the requirements vary from thirty days 
to one year— six and three months being among the most common require- 
ments. (3) Within the voting precinct from ten to thirty days are usually re- 
quired, but the requirements run as high as one year. The importance of resi- 
dence requirements to the individual voter cannot easily be overemphasized. 
In urban places, particularly, hundreds of thousands are prevented from voting 
every year because of failure to establish the necessary residence. They move 
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from precinct to precinct, from ward to ward, even from city to city, in large 
numbers each year. 

What Is Residence? “Residence” is a legal term that is defined somewhat 
differently in the various states. Furthermore, residence for voting purposes 
may be different both in nature and in length from residence for purposes of 
marriage or divorce, for the obtaining of business or hunting licenses, and for 
other purposes. In general, however, residence depends upon (a) certain facts, 
(b) the intention of the individual, and (c) the laws of the state controlling 
both. 

Intention , from the individual's point of view, comes first. The adult, self- 
supporting individual has a very considerable range of choice with respect to 
place of residence— minors and dependents very much less. Intention is a 
personal matter, but it must be a clear and definite intent to make a certain 
place his residence permanently, or for a definite and fairly long period of 
time, with no immediate intent to move away. 

Facts. Everywhere the law requires that certain facts support the intention, 
since intention alone does not establish residence in a place where one has no 
abode. The laws vary, but usually one must have a rented room, apartment, 
lodging arrangements, house, or at least the privilege of returning to the resi- 
dence of some near relative, to constitute the factual tangible evidence of resi- 
dence. Unmarried persons living with their parents have their residence with 
them. Continuous habitation of the place of abode is not required. Thus 
traveling salesmen, itinerant workmen, and others whose work or pastimes 
keep them moving from place to place are entitled to have some place that 
they consider to be their home as a place of legal and voting residence, but if 
challenged by the election officials, they may be compelled to show tangible 
evidence of actual residence in the place. 

The law is a factor in each state in fixing the rules of residence for every 
person. The intention that one has must be such as the law approves. Thus 
on the question of intention, one may not legally have the intention to have 
two or more voting residences. “One man, one voting residence,” and “one 
man, one vote” have come to be accepted rules in all American states. The 
person with a town house and a country house, for example, may not have 
voting residence at both places. In most states college students may not ac- 
quire voting residence in the college town if they get their support from 
parents or guardians living elsewhere, and if they think and speak of the latter 
place as “home.” Likewise workmen on a temporary construction job, soldiers 
and sailors stationed in forts and barracks, inmates of poorhouses, and other' 
groups are generally held by law not to acquire voting residence where thus 
temporarily located, although “absent voting” laws may enable them to mail 
ballots to their home districts. 

Literacy Tests. Connecticut and Massachusetts when they introduced liter- 
acy tests for voting before the Civil War were aiming to reduce the political 
power of the foreign bom. After the Reconstruction, when the whites in the 
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southern states were endeavoring to eliminate Negro voting, they also placed 
literacy tests in their state constitutions. Today such tests exist in twenty 
states, and the number is slowly rising. Generally speaking, in the South the 
literacy test is alternative to some other test and not additional; if one owns 
a certain amount of property, he need not pass the literacy# test. Elsewhere 
it is an independent test, additional to all others. 

In its most common forms the test requires the applicant for registration 
as a voter to read some part of the national or state constitution in English, 
and to write his name; in the South he is more generally required “to read and 
write” some article of the Constitution. The test is usually given by the elec- 
tion authorities at the time of registration, and is therefore often given by 
persons who are themselves nearly illiterate, and who are interested as parti- 
sans in increasing the number of registered voters of their own party, and in 
holding down the number of others. In New York the determination of a 
person's literacy for suffrage purposes is made by the public school authorities, 
who conduct standard tests at regular and frequent intervals. Furthermore, all 
persons who have completed the fifth grade in an approved school are ex- 
empted from the special test. If the literacy test is meant to be fairly and 
intelligently applied, this New York plan would seem to be far superior to 
the usual political method of enforcement. 

Tax-Payment Tests. In a declining number of the states, mainly in the 
South, there is a tax-payment test added to other requirements. It consists 
usually in the payment of an annual poll tax of from $1 to $2, the receipt for 
which must be shown either at the time of registration or at the election. This, 
as previously indicated, is an effective way of keeping many poor whites and 
Negroes from voting. It lends itself to various political “rackets,” such as pro- 
viding party funds to pay the poll taxes of voters who will “vote right.” As 
actually administered, therefore, it does not achieve the supposed result of 
keeping only the shiftless from the polls. 

Registration Requirements. As stated above, registration is in a sense not 
an additional suffrage qualification, but a means of proving that one has the 
required qualifications. It is particularly needed in large cities to prevent 
wholesale voting by persons who are not legal voters. It is extended over the 
entire area of more than half the states, but is lacking in the rural portions of 
many states. In the South, registration of voters by white election officials is 
one of the most effective means of keeping Negroes from voting. Everywhere 
the necessity of registering before voting has the effect of keeping careless 
and indifferent citizens from the polls. 

^he Negro's Right to Vote. While none of the foregoing prerequisites and 
qualifications for voting seems to be wholly unreasonable, it is clear that if 
they are enforced in a partial and arbitrary manner their cumulative effect can 
be very restrictive. It is $o mere accident that most of the Supreme Court 
decisions involving the constitutional right to vote have concerned Negroes. 

The Fourteenth Amendment having established the citizenship of Negroes, 
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the Fifteenth Amendment was placed in the national Constitution in the 
attempt to guarantee to them the right to vote. During Reconstruction days, 
about 1865 to 1876, the Negro vote dominated certain southern states, but 
thereafter white supremacy was rapidly restored and within a generation Ne- 
groes were almost wholly eliminated from the electorate'in the deep South 
while farther north, through Tennessee, Kentucky, and West Virginia, Negro 
voting was and is more generally tolerated. In the true North there is rela- 
tively little discrimination and in fact much scrambling of the parties to get 
the Negro vote. It is where Negroes are most numerous, where they might win 
elections, that they find it most difficult to vote. 

The states in the far South have worked out a series of measures that rather 
effectively prevent voting by Negroes. These may in spirit violate the Fifteenth 
Amendment, but in form they are not directed against men on account of 
their “race, color, or previous condition of servitude.” They follow other lines, 
and it is the cumulative effect of many provisions rather than that of any 
single one that produces the result. At first it was intimidation that drove and 
kept the Negroes from the polls. Later the whites legalized their supremacy 
by constitutional and statutory acts. The “white primary” regulations of the 
Democratic party in a number of states; the educational tests as enforced by 
white election judges; the poll tax requirement; the necessity for registration 
long in advance of the election; and the general sentiment of the dominant 
race against Negro voting are almost completely effective. 13 

Common Disqualifications. In practically all states there are certain specific 
disqualifications such as: (1) Conviction of crime. Various states stress crimes 
against the election laws, bribery, felonies and “infamous crimes,” perjury, 
and others. The governors and pardon authorities usually have the power to 
restore the right to vote after the completion of a sentence or along with the 
issuance of a pardon. (2) Serious mental incompetency such as insanity, idiocy, 
and incapacity to handle one's own affairs, as determined by a court. (3) 
Paupers are also disqualified in about a dozen states. By “pauper” in this case 
is presumably meant one who is chronically so unable to provide for himself, 
in good times as well as in depressions, that he must depend on public aid. 
During the severe depression in the 1930’s, various conservative groups in- 
cluding the National Association of Real Estate Boards advocated the barring 
from the suffrage of all persons then on relief— numbers running into the 
millions and taking in a large percentage of the adults in a number of states. 
The public at large recognized, however, that most of those then on relief 
were normally competent and self-supporting persons who would again be- 
come producers as soon as employment was offered. It is significant of deep 
cleavages in public opinion that such a proposal to disfranchise the unem- 
ployed could be made. 

is See Kent, The Great Game of Politics , pp. 314-19: Lewinson, Race, Class and Party; 
Myrdal, An American Dilemma , vol. I, part V. 
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NATURE AND CONTENT OF THE RIGHT TO VOTE 

Suffrage a Legal Right. Any person who can qualify under the suffrage pro- 
visions of the constitution and laws of his state is legally entitled to be a voter. 
The right is one protected by law and enforceable by courts and the regular 
law-enforcing agencies. It is incumbent on the individual, when confronted 
with illegal attempts to prevent his voting, to apply to the proper courts to 
protect his right. 

Is It Not Also a Duty? The typical American's attitude is that voting is a 
right that he may exercise or not as he sees fit. He assumes that the right to 
vote includes the right not to vote. Many laws are also based on this theory. 
All persons who abstain from voting are expected to acquiesce in the decision 
of those who go to the polls, no matter how few they are. Practically this rule 
is almost indispensable, for without it those who abstain from voting might 
paralyze the actions of government by their inaction. At the same time it 
needs to be recognized that voting at public elections is one of the most im- 
portant of the steps in the democratic process of government. If voters may 
at will neglect their duty, then the public loses the thought and the services 
of those who abstain, while an undue weight is given to those who have a 
special interest in acting. In short, the right to vote carries with it logically the 
duty to vote and to vote as intelligently and as disinterestedly as possible. 

Compulsory Voting. Nevertheless the American people have not moved to- 
ward making voting compulsory. A Missouri supreme court decision of 1896 
held such a law to be unconstitutional, as an infringement of the “sovereign 
right of suffrage." Compulsory voting measures submitted to the voters in 
several western states have been rejected. Two state constitutions (Massachu- 
setts and North Dakota) authorize the legislature to penalize non-voting, but 
no laws have yet been enacted under these provisions. 

Non-Voting. In the total there is probably more voting year by year in the 
United States than in any other two or three countries, with the possible ex- 
ception of Russia. Elections are more frequent here, and they cover more 
offices and measures. Nevertheless the proportion of people voting is higher in 
some countries than here. In the “no third term" election of 1940, when the na- 
tion cast its largest total vote to date, just about 50,000,000 people cast ballots 
for Presidential electors, but this was less than 38 per cent of the population, 
and less than two-thirds of the 80 million citizens over 21 years of age in 1940. 
In 1944 the total was about 4 million less. One potential voter in every three 
fails to vote even at Presidential elections. This ratio is not uniform over the 
whole United States. In the South, the important decisions are made in the 
white controlled primaries, and the final election is attended by relatively few 
voters since the result is almost a foregone conclusion. Hence in these states 
the ratio of votes to population falls to about 8 or 10 per cent and has gone 
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as low as 5 or 6 per cent. In certain northern states, on the other hand, the 
ratio rises to over 40 per cent of the population and to perhaps 75 per cent 
or more of the potential electorate. 

Content of Right to Vote. The right to vote has a constantly varying con- 
tent. It includes generally the right to vote for all public officers who are elec- 
tive within the district where the voter resides. Presidential electors, Senators, 
and Representatives in Congress, governors, and state legislators are every- 
where included in the list at the present time. Beyond these are varying num- 
bers of state administrative officers, judges of state and local courts, and offi- 
cers of local governments. In most states, also, the right to pass upon new 
constitutions and constitutional amendments is included, while many states 
have added the right of the voters to pass upon a variety of state and local 
measures, and even the power to recall elective officers from office before their 
terms expire. Primary elections, at which candidates are nominated for later 
election, should also be listed as important. 

Under the constitutional division of functions between the national govern- 
ment and the states it has been left mainly to the states to determine the 
functions of the electorate. The Constitution requires the popular election 
of only Senators and Representatives in Congress. From time to time there 
have been proposals for the popular election of national department heads 
and of the nation's representatives in certain international organizations, as 
well as for a national referendum on going to war. These proposals seem to 
be so lacking in practicality and so likely, if adopted, to bring disunity into 
the national government that they have not received serious consideration. 
The proposal for the direct popular election of the President and Vice Presi- 
dent, on the other hand, would, if adopted, make little or no change in the 
present functions of the nation’s electorate. 
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CHAPTER 8 


The Substance of American Politics 


COMMON AND CONFLICTING INTERESTS 

The United States is a nation of 140 million people with over 80 million 
potential voters. As one people they have many things in common, such, for 
example, as language, institutions, history and traditions, government, law, 
foreign policy and defenses, highways and waterways, and a great array of 
public facilities. Living in one country together and dependent upon its natu- 
ral resources and other advantages, they have more reasons for national unity 
than for differences. 

At the same time there are within the nation diverse and competing inter- 
ests. Spread over a great area; living some in great cities, others in smaller 
places, some in prosperous farming areas and others in poorer sandy, moun- 
tainous or cut-over districts; dependent upon different employments and con- 
cerned with different material interests; having divergent views as to what 
the public policy should be on many different issues— the various groups who 
compose the nation naturally have many grounds for political disagreement. 

One of the principal causes for controversy is public policy with respect 
to economic matters. Governments have tremendous power through their 
laws and their policies in administration to affect property rights, the wages of 
labor and the return on capital, the prices of agricultural and other products, 
the rates of railroads and utilities, and the jobs and incomes of practically all 
the people. 

This influence of government in the economic realm is not the only factor 
that makes it important, but it is something that is ever present. On the other 
hand the great vested economic interests in such fields as manufacturing, com- 
merce, banking, railroads, and utilities, the forces of labor and of agriculture, 
the professions, teachers, and civil servants— these are all important elements 
in the nation's political structure and functioning. Furthermore there are sec- 
tional economic interests that must be reckoned with in politics— the North- 
east, the South, the Far West; the cotton farmers, the grain growers, the cattle 
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raiser s, the coal, iron, and oil industries, and so on— each more or less domi- 
nant in some region. 

At the present stage in world development there is one issue that makes the 
role of government in the economic life of the United States of outstanding 
concern. The nations of the world stand more or less divided and still partly 
uncertain whether they shall follow the system of complete public ownership 
and management of all production of goods and services, as exemplified in 
the USSR, or the system of private capitalism and free enterprise of which 
the United States is now the outstanding example. The drift in recent years 
seems to have been toward the Russian system; much of Europe may go a 
considerable distance in that direction in the years ahead. In what direction 
and how far shall the United States go in the public ownership and control 
of business, labor, and agriculture in the postwar decade? There is no more 
burning issue in the politics and government of this nation today. 

The struggle of various political parties, pressure groups, and individuals 
over this major issue is a large part of the substance of American politics. In 
fact, among a people who are strongly united as one nation, who have more 
common interests than they have conflicting interests, politics is one of the 
principal methods of settling economic and other grievances and disagree- 
ments. It is a method of harmonizing and adjusting differences without resort 
to violence and without fundamental change in the system of ordered liberty 
and constitutional government. 

( INTEREST GROUPS AND ORGANIZATIONS 

It is characteristic of American democratic methods that there is almost 
unlimited freedom of association for any lawful purpose. If even a mere hand- 
ful of people in any neighborhood or region, or in any trade, industry, or 
branch of agriculture, feel that they have grievances and believe that they can 
improve their lot by forming an association, they are free to go ahead. This 
right of free association goes hand in hand with freedom of speech, press, and 
religion, the right to agitate and propagandize for their particular cause, and 
to petition the public authorities for the redress of grievances. By statutes, 
both national and state, the rights of organization have been extended and 
strengthened in the interests of farmers, laborers, cooperatives, churches, and 
other groups. 

As a result of this freedom and encouragement to organize, and of the 
people’s needs and capacity for organization, there are countless local, state, 
and national groups that are today in position to give their views to the public 
and to the government. Almost every conceivable interest has its association, 
its headquarters, and its spokesmen. Practically all these associations partici- 
pate more or less in the political discussions of the nation insofar as they con- 
cern their own interests and membership. Among the more powerful or- 
ganized interests are those in 
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(1) Agriculture (The American Farm Bureau Federation, The National 
Grange, The National Farmers' Union, and many special associations in dairy- 
ing, cattle raising, sugar growing, etc.); 

(2) Labor (The American Federation of Labor, The Congress of Industrial 
Organizations, The Railroad Brotherhoods, and others); 

(3) Industry , Commerce , and Finance (Chamber of Commerce of the 
United States, National Association of Manufacturers, American Bankers 
Association, Association of American Railways, and so on through a long and 
imposing list); 

(4) Professions (American Bar Association, American Medical Association, 
National Education Association, etc.). 

In addition to these associations that are strongly motivated by economic 
considerations there are countless others in which the economic motive plays 
a smaller role. It must not be forgotten that men are moved to action by many 
motives, which vary from time to time and are somewhat different from man 
to man. It is one of the glories of a free and democratic life that it enables men 
to satisfy desires for non-material ends. Religion, patriotism, humanitarianism, 
the love of music, the arts, education, and science, the urge to promote public 
health and to relieve human distress, these are among the finest expressions 
of human motivation. Corresponding to each of these motivations there are 
many associations that work actively in public affairs. These also might be 
called "pressure groups," because they do bring their influence to bear on 
public leaders and officials, although their aims are largely or wholly unselfish. 

In considering all these organized groups that participate actively in the 
political life of the country it is interesting to note how many of them are 
truly national. Although local, state, and regional groups are naturally more 
numerous, there is today an almost complete coverage of major interests by 
national associations. This is a relatively recent development. Very few na- 
tional associations go back as much as seventy-five years to a time before the 
Civil War. In fact the great majority seem to have been organized on a na- 
tional basis in the last forty or fifty years— an evidence of how recent has been 
the development of a cultural and economic nationalism in the United States. 


GROUP PROPAGANDA AND PUBLIC OPINION 

Groups and associations work in a variety of ways to achieve their several 
purposes. One method is that of propagandizing and educating the public, 
through newspapers, periodicals, advertisements, radio talks, pamphlets and 
innumerable other channels. These are not the only sources from which the 
people learn, but they are nevertheless exceedingly important in the demo - 
cratic process of harmonizing interests and meeting human needs. That proc- 
ess is an ever-changing one, of course, and one in which the rise and fall of 
organizations is an interesting factor. 
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Going back to the beginning of the organization itself, the democratic 
process as seen from its own vantage point, is somewhat as follows: 

(1) First, certain individuals, or even a single one, feeling a certain need 
or having some grievance, begin to talk about it. (2) This soon results in the 
formation of a special interest group or organization which, though purely 
local at first, may soon spread, till it covers the state or the nation. (3) These 
groups put forward their ideas first within the circle of those directly con- 
cerned and later to a wider public. They want to get the people generally 
and the government to espouse their cause. (4) As a result their ideas get taken 
up for discussion in public meetings, newspapers, pamphlets, radio broadcasts, 
and many other ways. ($) At this point a more general or “public” opinion 
begins to form as to their claims and ideas. (6) If the matter is one calling for 
public or governmental action, candidates for public office, political leaders 
and parties may be induced to espouse the new proposals. If this is done the 
next steps are (7) the nomination and election of public officers to carry out 
the idea, and then the regular processes of government, which are (8) legisla- 
tion, (9) administration, and (10) adjudication, naturally follow. Thus the idea 
of a single citizen as to old age pensions or a local public improvement, or 
the demand of the wool growers for a protective tariff, or of organized labor 
for the right to organize their own unions, for example, may become in time 
an established policy and function of the government. 

It is a mistake, of course, to think of the process ending at this or any other 
point. No general public policy is ever settled absolutely and for all time. 
Opposition arises and must be met. Changes in circumstances call for changes 
in laws. Moreover the laws do not enforce themselves, so that it is necessary 
for interested groups to be forever on the alert to protect their interests. Thus 
it comes about that organized groups have a continuing usefulness although 
the work that they do is ever-changing. 

No one could assert that all organizations of the types mentioned above 
work always for the public good. It is unwise to idealize the often fierce and 
unscrupulous competition of interest groups. Some of them are clearly selfish 
in a number of their demands. It is essential to the democratic process, how- 
ever, that every one should be heard. What is more, the greatest public good 
is attained when the largest number of individuals and groups are satisfied, 
and the mere fact of being given a hearing and fair consideration is one of 
the greatest satisfactions of the democratic process. 

Public Opinion. In the foregoing summary of the democratic process of 
government the term “public opinion” was used. What is this thing and what 
importance has it in the process? To some it suggests that there is a “public” 
or a "group mind” distinct from the minds of individuals. Modern psychology 
is very skeptical of this notion. It is only individuals that truly have minds 
and opinions, but when many individuals hold the same idea or opinion, it 
has a potency that it otherwise would not have. A public opinion may be 
defined then as an idea or opinion concerning a public matter held by a 
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considerable number of persons in the same community or country. Presum- 
ably to be effective it should be held by a majority, but that may. not always 
be the case. 

Some ideas like respect for law and order, for the rights of private property, 
and for the American flag have been held so long and by so many persons 
as to be traditional. One hardly needs to give reasons for such -views. An over- 
whelming public opinion supports such ideas along with free public education 
and the separation of church and state. As to other ideas the favorable majority 
may not be so impressive, and when new proposals are put forward it is always 
a question as to whether a majority public opinion will ever be obtained— 
and if once attained, as in the case of prohibiting the liquor ^traffic, whether it 
will hold for any length of time. 

Importance of Public Opinion. Writing over fifty years ago, James Bryce 
expressed the view that public opinion was the ultimate force in the United 
States and the real ruler of the country . 1 Bryce was not original in this. 
De Tocqueville had emphasized it fifty years before Bryce, and Alexander 
Hamilton fifty years before that. Neither is this the only theory as to the ruling 
power in America. Some have asserted popular sovereignty or the rule of the 
people in a direct sense; others have asserted that the “invisible government” 
of party leaders and bosses rules the United States; and some have said that 
the American government is controlled by “big business,” or “privileged busi- 
ness” or “Wall Street.” If words mean anything these statements cannot all 
be true. 

In any case the idea of rule by public opinion was rather long neglected, 
but with the rise of the study of psychology and the development of research 
into men's attitudes and opinions, the idea has been revived. Today there 
are many scholars, public officials, and businessmen who emphasize the reality 
of rule by public opinion. Many of them are engaged constantly in plying 
people with “straw ballots,” questionnaires, and interviews, to learn what 
people think, what they like to buy, and how they intend to vote. Polls of 
public opinion and efforts to measure attitudes have in little more than a 
decade become matters of daily comment in the press and of full-time employ- 
ment for many ^persons. The scientific principles of sampling and polling 
opinions have been well advanced within the past generation. 

Sources of Individual Opinions. “Public opinion” is to be discovered, then, 
by finding what the majority of individuals think, or say they think. But before 
too much weight is given to public opinion as the real ruler of America, the 
question should be asked: “How do individuals get their opinions and atti- 
tudes?” Are they generated spontaneously within the individual mind, or does 
the individual get his ideas from outside? There is little doubt but that the 
streams of ideas and suggestions that constantly pour in upon the individual 
are ^somehow modified within him by the stock of ideas, attitudes, and preju- 
dices that he already has. No two persons get from a speech or an advertise- 

1 James Bryce, The American Commonwealth , Pt. I, ch. I, and Pt. IV. 
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ment exactly the same impression. This factor aside, however, it is clear that 
people get their ideas and opinions very largely, if not entirely, from their 
environment. From early family life, community traditions, schools, news- 
papers, magazines, books, the radio and the movies, roadside billboards and 
campaign speeches, advertisements and handbills, the suggestions made by 
friends and others, come the ideas and attitudes that men call their own. 

Propaganda in the Formation of Opinion. This being the fact, it did not 
take politicians long to learn that opinions can be created. Over two thousand 
years ago Plato in the Republic showed how by censorship and allegories young 
and old could be taught to believe what the rulers thought they should believe. 
No doubt there was organized propaganda even earlier. In modern times 
propaganda, which may be defined as the spreading of ideas that men want 
other people to believe, regardless of whether they are true or not, has become 
one of the chief weapons of all organized groups, including the state itself. 
Under dictatorships the right to propagandize becomes practically the mo- 
nopoly of the government; everyone else must submit to censorship. Where 
speech, press, and radio are free, every group and every individual may engage 
in propaganda, i.e., may participate in forming the opinions of others to 
conform to a desired pattern. Propaganda is, therefore, a continuous factor 
in the making of opinions, and under its influence people are constantly, 
though sometimes unconsciously, changing their attitudes and ideas. 

Resistance to Propaganda. The power of groups and interests to create 
favorable opinions is not unlimited. There are many individuals who read 
little or nothing, who seldom listen to the radio, and who arc not reached 
by other agencies of propaganda. Others have their minds closed by prejudice 
or early conditioning, and are almost impervious to new suggestions. The 
most educated groups in the community arc highly sensitive and resistant 
to certain kinds of propaganda, especially of the commercial kind. Then, too, 
rival interests provide conflicting propaganda, so that one side to some extent 
cancels the work of the other. 

Propaganda and Other Causes of Changes in Opinion. Nevertheless, there 
is constant change in the opinions of the people. Sometimes it is very slow; 
at other times it comes with surprising rapidity. The remarkable change of 
opinion on national prohibition between 1919 and 1933 is a case in point. 
Advances in science cause some of the change, particularly when the new 
knowledge is applied in the development of some great industry, such as auto- 
mobiles or the radio. Natural calamities are often potent; the great drought 
of the 1930^ changed many ideas as to the proper land policy for the United 
States. There are other causes, too, and among these propaganda must be 
counted as one. So important indeed has propaganda become that every large 
organization, including government departments, national associations, large 
interest groups, and great single industries, maintain their public relations 
or publicity departments. The form in which the reports of their activities 
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go out to the public is exceedingly important-important because they can 
create a favorable or an unfavorable public opinion. 

Influence and Importance of Public Opinion. It appears then that public 
opinion is not an independent, self-operating and self-generating force in the 
community. On the contrary, it is something that can be created, within 
limits, by interest groups of all kinds. It is a result as well as a cause . It is but 
one of a series of steps or forces in the democratic process as a whole. It is 
important, or at least the "prevailing opinion” is important, because it 
marks, or sets, the main lines of public policy. But, of course, there are count- 
less little acts of all branches of government about which there simply is no 
public knowledge or interest, minor details to which the pqblic is indifferent. 
In the decisions on many such matters, special interests of all kinds have 
their say— men demanding pensions, corporations claiming tax refunds, and 
countless others of similar nature. 

How Opinions Are Expressed. There are many ways in which opinions may 
be expressed, opinions of individuals, of groups, of popular majorities. It is 
unnecessary to list all the ways of expressing opinion, but at least the methods 
most commonly used by individuals and groups in their attempts to influence 
the government should be noted. 

1. Legally Binding Expressions of Opinion. Some expressions of opinion 
are public, legally authorized, and more or less binding on the appropriate 
branches of the government. These include both the primary elections at 
which candidates for public office are nominated, and the final elections at 
which public officials are chosen. While it is not always clear what the man- 
date of the people is in turning out some officials and electing others in their 
places, campaigns usually bring out some differences of policy sufficiently so 
that the vote for the winning candidates can be interpreted as giving public 
approval to their policies. Included also under this heading would be referenda, 
or elections directly on public measures: state constitutions, constitutional 
amendments, statutes, and local charters and ordinances. The initiative and 
referendum may properly be considered as means of ascertaining public opin- 
ion in legally binding form. 

2. Unofficial Expressions of Opinion . Other expressions of opinion are more 
or less private, unofficial, not binding on the government, and representative 
usually of the views of minorities. Under this heading would come resolutions 
adopted at mass meetings, the petitions of organizations, the statements made 
by lobbyists for such organizations, letters, and telegrams to public officials 
(often sent at the solicitation of propagandists), visits of delegations and 
individuals to their representatives and to government departments, unofficial 
straw votes, letters to the newspapers, newspaper editorials, and -a host of 
others. These require a great deal of sifting, for often they represent the views 
of "cranks” and "lone wolves” who in no sense voice a generally held opinion. 

A fundamental difference between the two classes of expressions of public 
opinion appears upon analysis. The first group includes only decisive expres- 
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sions of a sort of public or majority will. They are decisions in legal form 
and binding upon the government. They take place in the regular course 
of governmental operations, and will be considered in their appropriate places. 
The second group of expressions of opinion take place mainly outside of 
government and are directed to it. They are expressions of individual and 
group opinions and they fall far short of being public and general. 

Polls on Candidates. In recent years, as mentioned above, so-called “straw 
votes" and “polls of public opinion" have come into great prominence, par- 
ticularly at the time of Presidential election campaigns. A straw vote may 
be defined as an unofficial sampling of the voters' voting intentions prior to 
the regular election. It is usually confined to high offices, such as President 
and governor. A poll of opinion is an unofficial sampling of people's opinions 
on some question of public concern. It is different from an attitude study, 
which is usually a more refined analysis of all shades of opinion on a question. 

Straw votes had been tried in many cases early in the century by newspapers, 
politicians, gamblers and others who wanted to know in advance how an elec- 
tion was likely to go. 2 The Literary Digest , a weekly magazine, conducted the 
first great poll on a Presidential election in 1916, and repeated it every fourth 
year thereafter through 1936. Despite the crudity of the mail-ballot method 
used, the poll was fairly successful as a means of predicting the general out- 
come of the election until in 1936, when it went completely wrong. Since 
then the Digest has ceased publication. In the 1936, 1940, and 1944 elections, 
Fortune magazine, the American Institute of Public Opinion (Dr. George 
Gallup) and other organizations conducted polls of considerable significance 
and predictive accuracy. Both of the polls just mentioned use the interview 
method on small carefully selected samples of people. In 1940 both tended 
to underestimate the Roosevelt or Democratic vote in the North but the 
Fortune poll overestimated the Democratic vote in the South sufficiently to 
reach the figure of 55.2 per cent, which was just .2 per cent over the 55 per 
cent vote Roosevelt received. 3 State by state the Gallup poll was very close 
to the actual results, but its national average was 2.4 per cent below the actual 
Roosevelt vote. In 1944 the general results of these two polls were much the 
same as in 1940. 4 Many persons have expressed concern lest these polls have 
an undue influence on voting and become subject to manipulation by the 
parties. There is as yet no important evidence of any such results in the polls 
mentioned, but some polls that have been conducted by partisan groups have 
shown surprising distortion. 

Polls on Issues. In addition to the polls on candidates for high offices, both 
Fortune magazine and the American Institute of Public Opinion, as well as 
other agencies, sample the opinions of people on a wide variety of public 

2 Claude E. Robinson, Straw Votes, 1932: ibid., “Recent Developments in the Straw 
Poll Field,” Pub. Opin. Quar., vol. I, pp. 45-56 (1937). 

3 See Daniel Katz, “The Public Opinion Polls and the 1940 Election,” Pub. Opin. Quar., 
vol. 5, pp. 52-78 (1941). 

4 Ibid,, “The Polls and 1944 Election,” Pub. Opin, Quar., vol. 8, pp. 468-87 (1945). 
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questions. Because no election follows these polls, as a rule, it is not easy to 
know how accurate they are in testing the people's views. Much depends on 
the sample chosen from the population, on the way in which questions are 
put, and on the ability of the interviewers. 

Suffice it to say that many public leaders including high officials and legis- 
lators are coming to rely more and more on such polls as guides to the public 
mind, and are gauging their actions accordingly. In this way, perhaps, public 
opinion is becoming even more influential than in the past. 5 Officials may 
to some extent ignore the pressure of a particular group when assured that 
general opinion is opposed to what the group wants. There is evidence, too, 
that the force of external events is making American public opinion more 
truly national instead of sectional or local. 
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CHAPTER 9 


American Political Parties 


All forms of truly popular or democratic government imply the existence 
of political parties and the freedom of the people to organize and to operate 
them. The United States has been no exception to this rule. The importance 
of parties in the democratic process of government appears more and more 
clearly as the operations of government become more numerous and complex. 

The word “party” implies divisions among the people, a division into parts 
or parties. Therefore the phrase “a one-party state,” meaning a state or nation 
in which only one “party” is permitted, is a misnomer. The so-called party 
is only an oligarchy, a class dictatorship, since it is according to human nature 
that if freedom were permitted there would be more than one party. Indeed, 
for democratic government it is necessary to have several parties and the con- 
tinuing freedom of the people to alter or abandon existing parties, to organize 
new ones, and to utilize parties freely, in their efforts to gain control of the 
government. 

Political Party Defined. A political party in a democracy is a body of indi- 
viduals organized to gain control of the government by peaceful, political 
methods, and to use that control to promote the general welfare by constitu- 
tional means according to its own program. The program need not be entirely 
public and unselfish; a party is still a party even if one of its aims is to get 
and hold public jobs for its own members. 

Party Aims and Principles. The primary aim of a political party is to gain 
control of the government by peaceful, political methods. This means in prac- 
tice that parties present slates of candidates for public office and endeavor to 
get them elected. This is the characteristic function of political parties, and 
it distinguishes them from the “pressure groups,” “blocs” and other politi- 
cally active organizations that were discussed in the preceding chapter. A pres- 
sure or “interest” group is generally a body of individuals organized to promote 
by publicity, agitation, and pressure, some special interest of its members, 
such as their line of business or a single type of reform. A “bloc” in American 
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political parlance is a group of legislators in Congress or a state legislature 
organized without regard to party lines to carry through the legislative program 
of some interest group. As a rule neither a pressure group nor a bloc puts up 
its own candidates for office, but many pressure groups make known their 
preferences among the party candidates. By this test the national citizens' 
Political Action Committee, for example, is a pressure group rather than a 
party. 

Another characteristic of a true party is its loyalty to the constitution. It 
proceeds by means of persuasion, education, and propaganda rather than by 
violence, and it aims to work within the existing constitution, at least until 
the constitution can be changed by lawful methods. This means that, if it 
wins the election, it will so conduct itself in office as to preserve the right 
of free elections, and not to prevent the opposition from ousting it after the 
latter wins some subsequent election. If it loses an election, it will struggle 
along as a “loyal opposition"— loyal to the constitution and to the principle 
of majority rule— and be prepared to take office again whenever it wins. This 
is the fundamental understanding of all democratic government by parties. 

Party government had been long developing in England and America before 
this principle was fully understood. George Washington in his Farewell Ad- 
dress strongly denounced “the Spirit of Party generally" and warned that 

However combinations or associations of the above description may 
now and then answer popular ends, they are likely, in the course of 
time and things, to become potent engines, by which cunning, am- 
bitious, and unprincipled men will be enabled to subvert the Power 
of the People, and to usurp for themselves the reins of government, 
destroying afterwards the very engines which have lifted them to 
unjust dominion. . . . 

In the light of what happened in Italy and Germany these words have a pro- 
phetic ring, and Americans should not deceive themselves into thinking that 
“it cannot happen here." Every group claiming to be a party and demanding 
the right to a place upon the ballot should be subjected by the voters to a 
most careful analysis of its nature and purposes. Revolutionary factions, groups 
whose avowed or concealed true aim is to overthrow democratic methods and 
to set up a dictatorship, have no moral right to a place on the ballot. At the 
same time it may be wiser to tolerate them and expose them than to forbid 
them to take part in elections. 

True political parties, be it further noted, are essentially private organiza- 
tions. They are today much regulated by law, and they perform some truly 
public functions, yet they are not formally a part of the government. Insofar 
as the nation or state delegates functions to them, however, the party acts 
as a responsible public agent, but the public as a whole is ultimately responsi- 
ble for what is done . 1 

1 See decision in Smith v. Allwright (1944), 321 U. S. 649. 
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Parties Become National. From the beginning of American history, parties 
and pressure groups have appeared from time to time as actors of important 
roles. They existed in a sense in each of the colonies and continued through 
constant changes in the states. Then as common problems arose and govern- 
mental organization began to overlap state lines, national parties began to 
emerge. The committees of intercolonial correspondence which paved the way 
for the Revolution represented a national party in the process of formation. 
Ever since that time there have been national parties with national names, 
composed of state parties of the same names, and the latter in turn have had 
their local subdivisions in the counties, cities, villages, towns, and voting pre- 
cincts. Here and there on occasion one finds separate state parties, i.e., parties 
that are not constituent elements of a national party, and also municipal 
parties that are not parts of any state or national party. These are exceptions 
to the general rule, however, and are likely to be temporary, for they violate 
the principle of economy of effort. It is much easier and simpler for lay citizens, 
and for politicians, too, to belong to or support just one party for national, 
state, and even local purposes. The specific issues may be different at different 
levels of government, but the lines of cleavage will be much the same. 

Unity of Parties Through All Levels of Government. This integration of 
parties, from the national level down to the smallest voting precinct, has been 
one of the most important factors in unifying the nation, just as it continues 
, to be a potent force in bringing about the cooperation of national, state, and 
local governments in common endeavors. From the' viewpoint of the party 
leaders and workers, the problem of government is a unified one. There is a 
program to be carried out, and whether it is done by national, state, or local 
authorities, or by a combination of them is to some extent a matter of indif- 
ference. Likewise, when the party worker is to be rewarded with a public posi- 
tion, he is not always deeply concerned whether it is in the national, state, 
or local government. By operating as part of a state and national party, a 
local party organization will have an opportunity to obtain patronage and 
positions for its members and supporters at all governmental levels, assuming 
that the party has been victorious at all levels. 

No attempt will be made here to write a history of American parties. That 
subject is familiar to all who know the history of the United States. 2 For con- 
venience of reference only, the following periods of major party history may 
be noted: 

1. 1788-1800, Federalist supremacy and organization of Republican 
opposition 

2. 1800-1828, Democratic-Republican supremacy 

3. 1828-1860, Democratic supremacy, with Whig and other opposi- 
tion 

2 For brief summaries of American party history see E. M. Sait, American Par ties and 
Elections , rev. ed., 1939, chs. X, XI; H. R. Bruce, American Parties and Politics , rev. ed, 
1932, chs. IV- VII; P. H. Odegard and E. A. Helms, American Politics, chs. IMV. 
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4. 18601872, Republican supremacy, Civil War, and attempted Re- 
construction 

5. 1872-1896, Republican supremacy, strong Democratic opposition 

6. 1896-1912, Republican ascendancy assured 

7. 1912-1920, Democratic victory, World War I, and reaction 

8. 19201932, Republican “return to normalcy,” prosperity, and de- 
pression 

9. 1932- , Democratic “Roosevelt revolution,” New Deal, World 

War II and its aftermath. 

This tabulation refers only to the major parties. Various minor parties have 
arisen from time to time, and have added much to the interest of campaigns 
without ever gaining the principal national offices. 

PARTY MEMBERSHIP 8 

Nature of Membership. A party is a voluntary association of individual 
members. As a rule these members are citizens and voters, although unnat- 
uralized foreign-bom persons are sometimes active in party affairs. But are 
all those who vote the party ticket truly party members? This question is 
particularly pertinent with respect to the two major parties, the Democrats 
and the Republicans. In 1940 Franklin D. Roosevelt received over 27,000,000 
votes for the Presidency: were all these cast by Democratic party members? 
Obviously not, for in the Congressional and state elections the distribution 
of votes as between Democratic and Republican candidates was in many cases 
quite different. There are millions of voters who vote independently, and who 
would not admit having a membership in any party. 

Regular Party Voters. But what about the millions who regularly vote the 
ticket of one party: are not they members of the party? In a vague sense, 
perhaps they are, but their bond of membership is certainly a slender one. 
A member in any other organization would normally go through a formal 
step of joining the organization, and would attend meetings and participate 
in the work done. He would serve on committees, or do some other service 
for the group. In the case of most Democrats and most Republicans, this is 
not true at all. Being a Democrat or a Republican is about the most casual 
thing in the world. There is no act of joining the party, no pledge to uphold 
the party and its principles, no payment of dues, and little or no performance 
of party functions. If this be membership, it is certainly a very attenuated 
thing. 

Real Participant Members, Clear thinking on this subject would seem to 
require a different view of membership. The latter would be limited to those 

8 For a discussion of laws and court decisions on party membership see Clarence A. 
Berdahl, “Party Membership in the United States/' Am. Pol Sci. Rev., vol. 36, pp. 16-50, 
241-62 (1942). 
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who actually participate in the work of the parties. As a minimum there should 
be membership in a political club affiliated with the party, attendance upon 
club and party meetings and caucuses, and son*e participation in the party’s 
work. For these reasons it seems better to think of the person who merely 
votes the party ticket as one of the unorganized body of voters, as a supporter 
and not a member of the party, even though he officially registers for voting 
as a Democrat or Republican, and to think of the party as being composed 
of only those who are definitely organized, i.e., participants in the work of 
the organization in some other sense than merely as voters. Neither of the 
major parties would consist of much more than a million members, under 
this view, if indeed either has that many. 

Membership in Minor Parties. The minor parties are in a somewhat dif- 
ferent position, but the same reasoning may be applied to them. The Socialist 
party candidate for the Presidency received 267,000 votes in 1928, 884,000 in 
1932, 187,342 in 1936, and 99,557 in 1940, and 80,500 in 1944. Certainly party 
membership did not fluctuate in this way. Indeed, the smallest of the five 
votes represented far more than the party membership, for the Socialist party 
has a definite enrollment of members with payment of small dues, and the 
membership figure reported in 1934 was only 22,861. Nevertheless the minor 
parties differ from the major parties in this, that they are composed of zealous 
workers who are not afraid to face public opprobrium in working for what 
they consider a worthy cause. Hence they have probably a larger proportion 
of actual members to votes cast than do the major parties. They have, also, a 
definite enrollment of members as a general rule. 

BASES OF PARTY DIVISIONS 

What is it that induces men to vote for different political parties? Why are 
some men and women Republicans, others Democrats, and others members 
or supporters of some particular minor party? There appear to be three broadly 
different, lines of explanation: first, those based on economic considerations; 
second, those that consider other environmental factors; and third, those that 
are based upon the supposed inherent or innate dispositions of individuals. 

1 . Economic Bases of Parties. James Madison in the famous tenth essay of 
The Federalist, while recognizing other causes of faction or party, asserted: 

The most common and durable source of factions has been the 
various and unequal distribution of property. Those who hold, and 
those who are without, property have ever formed distinct interests 
in society. Those who are creditors, and those who are debtors, fall 
under a like discrimination. A landed interest, a manufacturing inter- 
est, a mercantile interest, a moneyed interest, with many lesser inter- 
ests grow up of necessity in civilized nations and divide them into 
different classes, actuated by different sentiments and views. The 
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regulation of these various and interfering interests forms the princi- 
pal task of modern legislation, and involves the spirit of party and 
faction in the necessary and ordinary operations of the government. 

This classic statement presents, as a matter of fact, two different phases 
of the economic interpretation of parties. On the one hand there is the strug- 
gle between the "haves” and the "have-nots,” a vertical struggle between dif- 
ferent classes in the same community. This "class struggle,” of which Socialist 
and Communist writers have made so much, can take place in any city, state, 
or nation, no matter how small or how large. Recent studies of the American 
electorate have revealed that "social-economic status” (level of income, edu- 
cation, property ownership) is an important criterion that distinguishes Re- 
publicans from Democrats generally. 4 

But in a country of any considerable extent, there are also sectional or 
regional interests within the class of the "haves,” as well as somewhat similar 
divisions geographically among the "have-nots.” In the United States concen- 
trations of manufacturing, mining, commerce and finance, wheat farming, 
corn-and-hog farming, dairying, and cotton farming, for example, arc found 
in different sections of the country. Now these different sections do not have 
identical interests. Mine owners in some areas, manufacturers in others, and 
farm owners in still others, all members of the class of those who own property, 
come into frequent conflicts over the prices at which their products and serv- 
ices are to be exchanged, while different groups of farmers also come into 
conflict because they produce rival and competing products. Some sectional 
interests benefit from a protective tariff, others lose by it. Professor A. N. Hol- 
combe has made a very impressive presentation of the sectional character of 
American party divisions, without neglecting the effect of the struggle between 
upper, middle, and lower classes. 6 Broadly speaking, the sectional analysis is 
primarily a description of how voters vote by regions and not an explanation 
of why they do so. Neither wheat farmers nor cotton farmers have benefited 
appreciably from a protective tariff, but the wheat farmers have generally 
supported the party that upholds a high tariff, while cotton farmers have 
voted in the opposition. Furthermore, wheat farmers on adjoining farms vote 
opposing tickets, while Negro cotton farmers, when given a chance, vote 
against the party of their white cotton-raising neighbors. Thus, living in the 
same place and even working at the same thing do not necessarily make men 
vote the same way. 

2. Non-Economic Factors Inducing Party Support. Professors Merriam and 
Gosnell, in a more eclectic treatment of American parties, 6 group "class divi- 
sions” and "sectionalism” along with "race and creed” under a single broad 

4 Dewey Anderson and Percy E. Davidson, Ballots and the Democratic Class Struggle. 

8 Political Parties of To-day , New York, 1924; The New Party Politics , New York, 1933; 
and ch. I in The American Political Scene, ed. by E. B. Logan, New York, 1936. 

6 The American Party System , chs. I, II. 
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heading in their analysis of the “elements in the composition of the party,” 
and then proceed to find four other factors as well, namely: “hereditary 
allegiance”; leadership and personalities; the continuing “organization” of the 
party; and common principles and policies. Why should southern Negroes 
be practically all Republicans and southern whites nearly all Democrats? 
Partly there is the antagonism of race, which of course has some economic 
basis, too; and partly there is the “hereditary allegiance” of Negroes, even 
unto the third and fourth generation, for the party that freed them, and the 
hereditary allegiance of southern whites to the party of their fathers. Many 
men and women are, so to speak, born into certain parties, north as well as 
south, and remain there, i.e., continue to vote for the same party name or 
label, long after their economic interests have changed. Leadership, too, is 
important. The leadership of Theodore Roosevelt drew millions of former 
Republican supporters into the ranks of the Progressive party in 1912; the 
leadership of Franklin Roosevelt induced other millions of so-called Republi- 
cans to vote the Democratic ticket. 

Then, too, the party organization is always at work, and hard at work in 
the “close states,” to keep voters in line, while the organization itself, i.e., the 
true membership of the party in the strict sense discussed above, supplies a 
considerable fraction of the total vote cast for the party. A part of this mem- 
bership has little other motivation than to be with the winning party so as 
to be able to share in the offices and political power. Those politicians who 
aim primarily at office-holding can be Democrats, Republicans, or anything 
else, provided the party offers a good chance to win. 

Principles and Policies. Common principles and policies have a considerable 
weight with the more idealistic elements in the community. There are many 
fairly independent voters who, without regard to their own economic interests, 
will vote for a party's candidates because the party offers civil service reform, 
or a certain foreign policy. This is a factor in the voting of many people that 
cannot be neglected. The old-fashioned cynical party boss who thought that 
every man had his price and that material gain was the only human motiva- 
tion was confounded many times and is definitely less powerful than he was. 

3 . Innate Qualities or Dispositions. Other writers, including A. Lawrence 
Lowell, late president of Harvard University, have found the tendency of men 
to go into different parties to be deep-planted in their dispositions. 7 President 
Lowell grouped men first into two major groups, depending on whether they 
were generally contented or discontented with the world and their place in it. 
Each of these groups, the contented and the discontented, he divided again 
into two parts, according to whether the individuals are disposed to be san- 
guine, i.e., hopeful of improving their lot, or not sanguine. Thus he arrived 
at a normal four-fold party division among men, as follows: 

7 Public Opinion in War and Peace, Cambridge, Mass., 1923, ch. VII. 
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1. Discontented and hopeful, Radicals. 

2. Contented and hopeful, Liberals. 

3. Contented and not sanguine, Conservatives. 

4. Discontented and not sanguine, Reactionaries. 

A governing combination of the first two would be progressive, of the last 
two unprogressive; while a combination of the second and third would be 
stable, and one of the first and fourth would be unstable. 

This is only one theory of party divisions based on human attitudes and 
psychology. All such theories suggest that party divisions may be largely irra- 
tional. To think of men as knowing perfectly their own interests and then 
acting accordingly, in a wholly rational way, is absurd in the light of modern 
knowledge of human behavior. Two workers in identical positions at adjoin- 
ing machines may be one a Republican, the other a Socialist. The explanation 
of their party affiliations and political attitudes is not easily found, and very 
seldom is it a single, simple explanation. 

PRESENT PARTIES AND ACTUAL DISTRIBUTION 
OF STRENGTH 

Present Parties. The major parties in the United States today are the Demo- 
cratic and Republican. The minor parties active in national politics are the 
Socialist, Communist, Socialist-Labor, and Prohibition, plus the more local- 
ized American Labor party, associated with the CIO. The Political Action 
Committee of the CIO is not a separate political party. 

Dominance of Major Parties. How completely the two major parties domi- 
nate the country as a whole may be shown by the votes for Presidential candi- 
dates and the number of members elected to Congress. 8 In 1940 Roosevelt 
received 54.7 per cent of the total, Willkie (Republican) 44.8 per cent, and all 
others combined less than one-half of 1 per cent. The 1944 results were sub- 
stantially the same. This is the normal situation, although temporary party 
splits in 1924, when many Democrats and some Republicans voted for La 
Follette, and in 1912, when the Republican party was split by the secession 
of the Progressives following Theodore Roosevelt, resulted in three parties 
dividing the bulk of the vote for the Presidency. 

The same situation appears even more strikingly in the distribution of party 
strength in Congress. Since before World War I in the two houses, with 531 
members together, there have never been more than nineteen members be- 
longing to parties other than the two major ones, and normally there are less 
than ten such members, or less than 2 per cent. Of the seven in the 1941-42 
Congress, four were Progressives (Wisconsin) and one each Independent, 
Farmer-Labor, and American Labor. In the 79th Congress, 1945-46, only one 

8 The World Almanac, issues of 1945 and earlier years, supplies many of the figures that 
follow. 
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Senator and two Representatives were listed as Independents. Nominally, at 
least, all the other members are Democrats and Republicans. 

Minor Parties. A series of minor parties that together poll so small a per- 
centage of the total national vote may not seem to be worthy of discussion. 
Their importance is, however, considerably greater than their numbers would 
suggest. As propagandists for new ideas they are relatively much more active- 
than the major parties. Their ideas, furthermore, are sometimes taken over 
by the major parties. Since most of the minor parties are rather “to the left” 
of, that is more radical than, the major parties, there is always the chance that 
they will unite to form a new left-wing combination. 9 

The Weaknesses of Minor Parties. The history of the several minor parties 
reveals the most important obstacle to the success of such a coalition. That 
obstacle is the constant tendency toward internal dissension and schisms 
within each of the minor groups, as well as a strong habit of denouncing each 
other. The Communists have been split between Stalinists and Trotskyites, 
the Socialists between right- and left-wing groups, and the state Farmer-Labor 
parties have not cooperated with the national organization of that name. 
Most of these parties lack the backgrounds, the traditions, and the network 
of local workers and organizations that would give them stability. Whenever 
they build up strong state or local organizations, as in the case of the parties 
in Wisconsin and Minnesota, their interest in holding onto the offices they 
have attained helps to prevent them from going off on strong crusading move- 
ments with groups in other states. 

The membership of the Communist and Socialist groups seems to be con- 
centrated especially in a few large cities, notably in New York, Detroit, and 
Chicago, and it is composed largely of wage earners, among them many of 
foreign birth. The mid-western Farmer-Labor and Progressive parties of recent 
years also include many city wage earners of the unionized and more class- 
conscious group and considerable numbers of the poorer and more discon- 
tented farmers. There are many difficulties, of course, in keeping farmers and 
laborers working together in harmony, for their interests often conflict, but 
the many predictions of the break-up of these parties from this cause have 
not been fully realized. 

Areas of Major Party Strength. In the election of 1932, Franklin Roosevelt 
carried all but six states: Pennsylvania, Delaware, Connecticut, Vermont, New 
Hampshire, and Maine. In the tidal wave of votes that re-elected him in 1936, 
only Maine and Vermont stood by the Republican party. In the face of such 
a nation-wide sweep to the Democratic side, it looked as if the old information 
as to the distribution of party strength was no longer valid, while the increase 
in the Democratic percentage of the vote from 40 per cent in 1928 to over 
60 per cent at its peak in 1936 upset the previous close balance between the 
parties. The 1940 election showed the beginning of a swing in the other direc- 

9 See J. R. Starr, “Labor and Farmer Groups and the Three-Party System/' in South; 
western Soc. Sci. (Quart., vol. XVII, no. 1 (June, 1936). 



DISTRIBUTION OF PARTY STRENGTH 125 

tion, with the Democrats getting 55 per cent of the vote and the Republicans 
coming back to carry ten states, but even so the Democratic preponderance 
was still very great. In 1944 the Democratic recession continued, although it$ 
percentage of the vote for President (53.8) still gave it a safe margin over the 
Republicans (46.1). 

Prior to the great shift of voting strength to the Democrats in 1932 and 
1936, the Republicans were almost sure to carry, in a Presidential election, 
all the New England, Middle Atlantic, and North Central states as far west 
as the Dakotas, Nebraska, and Kansas, with a few Mountain and Pacific Coast 
states. They could also occasionally pick up some border states, like Kentucky 
and Tennessee. At the same time the Democrats normally carried city and 
Congressional district elections in some of the larger cities of the northeast, 
notably in Boston, New York, and Baltimore, and state elections from Mary- 
land to Massachusetts frequently went to the Democrats. Ohio and Indiana 
were also “close states” that in a number of elections went to the Democrats. 
Curiously the larger cities from St. Louis and Chicago to Pittsburgh and 
Philadelphia, including Cleveland and Cincinnati, usually went Republican, 
while other cities of the northeastern section leaned to the Democratic side. 
In the same period the Democrats were usually sure to carry the states from 
Virginia and Tennessee south and west as far as Texas and Arkansas, had an 
even chance in some of the Mountain states, and a better than even chance 
in a few border states like Maryland, Kentucky, and Oklahoma. 

On the whole the Democratic party was the minority party from the Civil 
War on; the elections of Cleveland (1884 and 1892) were exceptional, while 
Woodrow Wilson was elected in 191 2 as a result of the Republican-Progressive 
split. There was little or nothing “in the cards” to foretell the tremendous 
effect of the Great Depression on people's political thinking and the resultant 
sweep to power of the Democratic party in 1932. Indeed, some persons 
thought that the party was on the way to extinction after the serious defeats 
of 1920, 1924, and 1928. The party's success through four Presidential elec- 
tions, 1932, 1936, 1940, and 1944, was no doubt attributable in large part to 
the leadership of Franklin Roosevelt, but that is not the whole explanation. 

Present Elements in Democratic Party. The facts are that President Roose- 
velt had the support of the great majority of wage earners in the cities, and 
also of a large percentage of farmers throughout the country, together with a 
very considerable sprinkling of support from business and professional men. 
In a sense the Democratic party became a national party of farmers and 
laborers, although it contains other elements. In the “Solid South” the great 
majority of whites vote with the Democrats, without regard to economic 
status, while in the North even considerable numbers of Negroes have sup- 
ported the party. Large bodies of new voters who normally would have voted 
the Republican ticket began to vote for Franklin Roosevelt, and many of 
them may continue to support the Democratic party under other leaders. 
In addition, the straw polls show that millions of persons with whom the 
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depression dealt so hard that they had to accept government assistance or 
wojk-relief, apparently have been giving their votes to the Democratic party, 
although a number of them had slipped away from the party by 1944. 

Future of the Republican Party. In a way, the elections of 1932 and 1936 
represented as great a shift in political power as the election of 1800, that 
brought Jefferson and the Democratic-Republican party to power, and that 
of 1828, bringing in Andrew Jackson and his militant Democratic followers. 
The election of 1800, for example, spelled the ultimate demise of the Federal- 
ist party. Following the 1936 elections many Republican party leaders were 
so discouraged over the prospect of reviving the party that some even pro- 
posed that its name be changed and that it be completely reorganized. Obvi- 
ously this was showing undue fright and discouragement, as the 1940 election 
results revealed. Temporarily the center of political power has moved to a 
lower economic level and has found a broader base in the Democratic party. 
But that party has its own internal difficulties and is likely to suffer from 
defections. Meanwhile a conservative party that could poll nearly 17,000,000 
votes in 1936, and 22,000,000 in 1940 and 1944 is far from dead. 

THE FUNCTIONS OF POLITICAL PARTIES 

Constitutions Fail to Provide for Political Functions. The written Constitu- 
tion of the United States, as of all democratic states, failed to provide for the 
performance of certain essential functions in the democratic process. It was 
left to the people more or less spontaneously to provide for the nomination 
and election of officers and the attainment of majority rule. Practically all 
the steps of forming public opinion and of providing leadership for the people 
in the electoral process were left unregulated. In the national Constitution 
the formal steps in electing the President and Vice President were rather fully 
stated, but not the informal, initiatory steps. 

These omissions were not due to any oversight. Madison, Hamilton and 
others were fully aware of th^ need for parties to run popular governments. 
They had all experienced this fact in the government of the colonies and the 
states. But they knew also that the whole apparatus of nominations for office 
and other party work should be as fully as possible in the hands of the people 
and not be under the control of government officials, lest the latter be tempted 
to use their power to perpetuate themselves in office. 

The need of parties to operate the new national Constitution was apparent 
almost from the beginning. It was not long, indeed, before they had begun 
to exercise a considerable number of functions. These have continued, through 
constant modifications, down to the present day. They may be summarized 
as follows: 

1 . Selection and Nomination of Candidates. The selection of candidates 
for elective public offices and for some appointive offices falls largely on the 
parties. It is highly important to have organized parties nominate candidates 
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for elective office for the simple reason that, if majority rule is to be attained 
even approximately, the number of candidates presented for an office must 
be small. From this point of view the fewer the parties, the better the result. 
If three or more parties present candidates for the same office, the chances 
that any one will have a majority vote are thereby reduced. At the national 
level there are only the Presidency and Vice Presidency to be filled by election. 
Candidates for seats in Congress and for various state offices are nominated 
by the parties in the respective states, while candidates for local office are 
nearly everywhere locally presented. Thus the national parties have each really 
just two important nominations to make, those for the Presidency and Vice 
Presidency. 10 

2 . Marshaling and Leading of Interest Groups. A major party is supported 
by a coalition of interests rather than a single interest. Here again it is to be 
distinguished from the pressure group or bloc, which usually represents part 
or all of but a single interest such as labor or agriculture. The work of marshal- 
ing various interests into a single party , and leading them to political victory 
are the true functions of the major party, but they are functions so unob- 
trusively performed that even most supporters of the party are not aware 
that they are done. Tradition and habit are helpful to the party leaders in 
keeping various elements within the fold of the party, but from time to time 
group interests shift, as revealed in the national elections of the 1930's when 
the liquor interests, most of the labor groups, and many farmers were brought 
over to support the Democratic party. Just how these shifts are engineered 
is a matter that is not recorded. There are frequent consultations and agree- 
ments between the leaders of interest groups and the real party leaders with 
respect to legislative and administrative policies. The leadership qualities of 
a party's candidates are also of great influence in drawing new elements to 
support a party. 

3 . Formulation of Policies and Platform. In connection with this function 
arises another one, that of formulating the partfs policies and platform . 
Formally this is done at the conventions of the party, and to some extent it 
is actually done there. Representatives of the major interest groups are likely 
to find their way to national and state party conventions, to see to it that 
the platform “planks" or provisions that most nearly concern them are such 
as they desire. They even come with sections fully formulated for insertion 
in the platform. Each major party endeavors, within the framework of its 
other commitments and its ideology, to appeal to each large section and 
interest group. As a result major party platforms look and read somewhat 
alike. Indeed, it is often charged that they do not differ enough to give the 
voters a clear-cut choice. This results of necessity from the nature of the major 
parties: they represent coalitions of interests; they must satisfy all the larger 
bodies of voters as nearly as possible; but as each party's body of supporters 
Usually contains conflicting elements, it is often necessary to hedge about 


10 See ch. 10. 
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and qualify their promises to the various groups so as not to antagonize other 
groups. To be all things to all men is not an easy role. Minor parties, especially 
those of the left like the Communists and Socialists, are quick to point out 
the ambiguities and the half-promises in the major party platforms, and to 
show that their own platforms are clear and decisive. This is all well enough 
for parties that do not expect to win office and that have no responsibility 
to various large interest groups. 

4. Campaigns to Win Elections. Having candidates, a program or platform, 
and a coalition of interests behind it, each major party proceeds to its next 
function, that of winning elections . This involves a variety of subsidiary activi- 
ties: keeping the voters lined up; getting them registered; propagandizing 
them through speeches, handbills, newspapers, private conferences and many 
other media; getting them out to vote on election day; watching the polls; 
and seeing that in the count of votes the party suffers no disadvantage. In 
order to win elections reasonably frequently, the party workers find in some 
states and cities that they must be ever vigilant and active. Party workers, 
responsible for particular precincts, must know their voters, keep in touch 
with them, help them in little affairs with the police, the courts, the tax 
collectors, the welfare and relief authorities, and other branches of the govern- 
ment, and show an interest in their homes and their jobs. Where the parties 
are most thoroughly organized, the party workers are always “on the job,” 
available to their constituents at any time. 

5. The Winning Party’s Function in Governing. If the party is successful 
in the elections, if it wins partial or complete control of the government, its 
next problem and function is that of governing . True enough, it is the legally 
elected officers who govern in the formal sense, but as they are members of 
the party, and hold office as a result of the party’s support, and want to be 
re-elected with its aid, they work with the party in carrying out their legal 
functions. To this end legislative and executive leaders of each party have 
many conferences with each other and with the other party leaders who hold 
no public office. 

Co-ordination of Government Efforts. The peculiar form of the American 
system of government, with its division of powers between the national gov- 
ernment and the states, and its separation of powers between legislative, execu- 
tive, and judicial branches at both state and national levels, creates a special 
problem of government for the major parties. That problem is to develop a 
certain amount of teamwork among the constituent parts of the federal system 
so that unified programs can be carried out. In the governmental system itself 
there is no single center of power; even the President’s office does not comprise 
everything; consequently there is no assurance of cooperation among all the 
elements in the formal structure. It is for this reason that local leaders are 
constantly conferring with state leaders, and the latter with national leaders, 
to attain national and state cooperation, while at all levels the party leaders 
are bringing about agreements between the legislative and executive branches 
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to achieve common objective^ This is one of the major tasks in the whole 
conduct of government. 

6. 'Functions of the Defeated Major Party. If unsuccessful in the elections 
but still possessed of minority representation in the legislative body, a party 
has the function of criticizing the majority party, continuing its negotiations 
to promote the interests it represents and preparing itself for governing in the 
future . Its duty of criticism is to subject all the proposals of the majority 
party to discussion and debate with a view to disclosing their weaknesses and 
their possible ill effects. Frequently the majority will compromise to some 
extent in putting through its policies, for it cannot afford to antagonize any 
interest groups whose support it may some day wish to have. Then, too, the 
majority party is frequently internally divided, so that at times the minority 
can win over enough majority party members to defeat the government's 
proposal. Time and again after about 1908, Democratic minorities in Congress 
combined with enough “progressive" members of the Republican majority to 
defeat the majority party's proposals. More recently Southern Democrats in 
Congress have combined with the Northern Republican minority to defeat 
measures of the Democratic administration. 

All the time the minority party must continue to tell the public about the 
mistakes of the majority, and thus build up an atmosphere of public thinking 
that is favorable to the return of the minority to power. Along with this the 
minority must do what it can to maintain the loyalty of its supporters through 
the lean years when out of office. 

Major Party Function Not to Create New Opinion. From what has been 
said above it follows that the creation of opinion in favor of new public 
policies is not one of the primary tasks of a major party. Interest groups, reform 
organizations, and individual leaders assume the functions of educating the 
people and of getting them to favor new measures that are needed for the 
national welfare. The President, members of Congress, and other public of- 
ficials also have this responsibility. It might be said, too, that the major party 
that is out of office has the opportunity to offer an alternative to the policies 
of the party in power, and to that extent it becomes a leader of opinion. But 
the major party in power, as a party, is loaded down with too many obligations 
to different groups to undertake to lead public opinion in new directions. 
Almost of necessity this weakens the party's hold upon its supporters because 
time brings changes and the need for new measures. It requires unusually 
astute leadership for any party in power so to modify its program from time 
to time as to meet all the changing demands of its supporters. 

Minor parties, on the other hand, have the function of leadership in matters 
of opinion and policies. They are organized to espouse new causes, such as 
prohibition of the liquor traffic, government ownership of railroads and utili- 
ties, or what not. They gain votes to the extent that their ideas appeal to the 
public. If they become large enough to be important, one of the major parties 
is likely to accept part of their program in the hope of gaining their votes. 
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Thus in the 1890’s the Free Silver movement and the Populist party were 
drawn into the Democratic party and soon ceased to have an independent 
existence. 

PARTY ORGANIZATION 

The form of the organization of a party is largely conditioned by two factors: 
the functions the party has to perform, and the form of the government 
within which it operates. 

Organization of Minor Parties. As previously noted, major and minor parties 
have rather distinct functions. The minor party is as a rule interested in a 
single class, or it is devoted to a single principle. Its function is to engage in 
propaganda to spread these principles among the people. This it can do by 
direct appeal for the principles on their own merits, and by criticizing the 
work of the parties that are carrying on the government. It does not, however, 
need extensive organizations to get out the vote, or to keep voters lined up 
with the party, nor does it need to prepare itself for governing in the immedi- 
ate future. Thus the form of its organization can be very much the same as 
that of any propagandist group. It needs a central committee and headquar- 
ters; it needs small unit organizations here and there; it needs to select its 
members rather carefully with respect- to their views; it needs to have speakers 
and a press. At the present time the nation is so large that it presents formid- 
able obstacles to the efforts of any minor party to reach all sections and all 
the people. 

Organization of Major Parties. The major parties have functions comparable 
to those of the minor parties, and have in addition numerous functions con- 
nected with regimenting the voters, governing when in power, and opposing 
the government when out of power. It follows that the organization of the 
major parties must consist of various parts that conform more or less to the 
different divisions of the government itself and to the functions to be per- 
formed. The party organization within legislative bodies will be dealt with 
in connection with legislative organization. Other parts of the party’s ma- 
chinery may be designated as follows: 

1. The formal organization, which conforms to the state law (if 
any), and to the regulations of the party itself. This formal organiza- 
tion, again, consists of (a) the permanent organization} which carries 
on continuously, and (b) the temporary organization, which is set up 
for the nomination of candidates and for carrying out a particular 
election campaign, and which goes out of existence when these tasks 
are ended. 

2. An informal organization of the real leaders frequently stands 
behind the formal party organization in the states, counties, and 
cities. Here will be found the “boss” if there is one, or the “machine,” 
and all those who wield the greatest influence and decide many mat- 
ters relating to the various interests that support the party. 
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Thoroughness of Party Organization. Major party organization exists at 
every level, from the nation down to the voting precinct, which is the smallest 
subdivision for voting purposes. The permanent organization of each major 
party includes a national committee, as well as Congressional and Senatorial 
committees; a state central committee in each state; county committees, as 
well as some congressional district and legislative district committees in some 
places; city, village, and town committees; and finally precinct committees, 
leaders, and workers. This thoroughness of organization is characteristic of 
the major parties, not of the minor ones; and even in the major parties there 
are large gaps at the lower levels, especially in states where the victory of one 
party is so nearly certain that detailed organization and hard work are not 
needed by the stronger and are futile for the weaker party. 

Federal Organization of Major National Parties. It is a notable fact that the 
two major parties are national in name, sentiment, and tradition, and that 
their members and supporters think of themselves as belonging to national 
parties. A Democrat considers himself a Democrat wherever he moves and in 
whatever state he lives. On the other hand both Democratic and Republican 
party organization is distinctly federal , if not confederate, rather than national 
in its form. The state is the unit upon which each party depends, and the 
national organs of the party, whether national conventions or committees, 
have relatively little power over the state organizations. Party members and 
supporters, also, have their allegiance to the state party organization or to a 
more local one, but not to the national party organization. Some of the major 
factors in this situation may be spelled out as follows: 

1. State Units of Party Differ Greatly. Each major national party is a gath- 
ering under one name and one emblem (elephant or donkey) of extremely 
different state parties. The Republican party in North Dakota may be cap- 
tured, as it was, by the Nonpartisan League, and be forced into schemes of 
state socialism; in some states it may be a definitely middle-of-the-road party; 
and in New York or Pennsylvania an outright conservative party. Neverthe- 
less, each state party that under the laws of its own state has a right to use 
the name “Republican” is the Republican party thereof. The national com- 
mittee has no power to rule it out. 

2. State Laws Regulate Parties. The regulation of parties is almost entirely 
by state laws and party rules. Congress has not seen fit to regulate the work 
of the national parties even to the extent that it has the power to do so. Since 
it is states that make the basic laws for party organization, and state parties 
organized under these laws that make the remaining rules, national conven- 
tions and committees have little power, and no legal authority, to do anything 
but accept the laws of the several states. 

3. State Parties and National Ticket . In a few cases, state parties have re- 
fused to support the national party nominees for President and Vice President. 
In such cases there is little that the national party leaders can do about it 



i 3 2 AMERICAN POLITICAL PARTIES 

except to attempt to heal the breach and wait for better days and more 
acceptable candidates. 

4. National Party Rules Recognize States. The rules of the national parties 
recognize the state parties as their constituent units at almost every turn. In 
the national committee the states are represented equally, as in the Senate. 
In the national convention state delegations are treated as units for most pur- 
poses except the actual voting for candidates by both the Democrats and the 
Republicans. The principal committees of both conventions represent the 
states equally and their members are designated by the state delegations. 

5. No National Bosses. While there are state bosses and state party ma- 
chines, there is no national party boss in either party, and in, a sense there 
never has been. Mr. Mark Hanna, who managed the McKinley campaigns, 
came as near to being a national boss as any leader the country has ever 
known, and James J. Farley, who handled the first two Franklin Roosevelt 
campaigns, was certainly an influential leader, but neither was really a na- 
tional party boss. This results in part from the assumption of leadership by 
the Presidents and the candidates for President in recent decades. When the 
latter do not attempt, or attempt and fail, to become the real party leaders, 
the dominant group of party members in the Senate sometimes assumes the 
function in part. No party leader, not even a popular President himself, can 
successfully pull the party strings in all the forty-eight states, in order to defeat 
his opponents or to help his friends. 

6. Aid by National to State Parties. The national parties, like the national 
government, being able to raise money easier than the state units, have found 
it necessary to buy support for the national ticket in some states, and to some 
extent in all, by a system comparable to federal aid. It is the national party 
treasury that pours money into the states for the campaign, and that gives 
assurances of federal appointments to state and local party workers. The 
Hatch Act, by limiting national party campaign expenditures to 3 million 
dollars, may reduce this federal party aid to state parties but will not eliminate 
it entirely. 

These federal characteristics of the organization of the major American 
political parties have a profound influence upon the entire system of American 
government. They prevent the national parties from controlling not only the 
party membership but also their representatives in Congress. They are an ob- 
struction to true majority rule within the party. They compel the party in 
power to be very careful before it acts to see that a majority of the states as 
well as a majority of the people go along with them on policies. This makes 
for slower action and many compromises. It delays the true nationalization of 
the government. 

Rise of Formal Party Organization. Party organization in the early days of 
the republic was a loose, incomplete, and experimental thing. Lacking other 
suitable machinery for the purpose, the several parties at one time permitted 
their members in Congress to nominate candidates for the Presidency. As 
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the reaction against legislative control over the executive increased, there arose 
a popular agitation against these nominations by legislative caucus. A system 
of county and state conventions for nominating candidates for state office 
having developed, in 1831 the first distinctive minor party, the Anti-Masonic, 
held the first national party convention to nominate candidates for President 
and Vice President. The other parties quickly followed suit, as the new method 
was considered to be much more democratic than the older one. For over 
a century now, the party nominating convention has been known and used. 

National Convention's Powers. At the present time the national party con- 
vention, held once every four years to nominate candidates for the Presidency 
and Vice Presidency, and to adopt the party platform, is recognized as the 
highest organ of the national party. It is in a sense a “constituent” body, since 
it has the power to make and change the party's constitution. It is also a legis- 
lative and a nominating body, with incidental judicial functions within the 
framework of party activities. All these powers and functions come to it from 
the fact that it is recognized as the most representative body that the national 
party ever assembles in one place. Its composition will be discussed later. 

Composition of National Committee. Subordinate to the national conven- 
tion is the national committee of the party. It was originally a committee to 
conduct the national campaign for the Presidency and Vice Presidency. Later 
it developed into a permanent executive committee for the national party, 
a committee whose functions are continuous, and are only increased at the 
time of the convention and the campaign. The committees of both parties 
consist today of a man and a woman from each state from the District of 
Columbia and from each of the territories— plus also, and this is very impor- 
tant, a chairman appointed by the party candidate for the Presidency. Thus 
the total membership runs to over a hundred, and except for the territorial 
representation, and the equal representation of men and women, the com- 
mittee is very much like the Senate in size, in state equality, and in having 
a chairman imposed upon it from the outside. 

States Select Members of National Committee. In theory the national party 
convention appoints the national committee, and the old rule was that each 
state delegation to the convention nominated its quota of members and the 
convention ratified them. The convention still goes through this form, but in 
fact the state laws in most states now provide for the election. Today the 
state delegations to the convention select the state's national committee mem- 
bers in about a third of the states; state conventions do it in another third of 
the states; and the remaining states use either the direct primary method of 
selection, or permit the state central committee to appoint. 11 Whatever 
method is used, the national party convention accepts the result. 

Functions of National Committee. As a body the committee does very 
little except during the Presidential election year. Then it meets several times 
to arrange for the nominating convention and to help plan the party cam- 

11 See E. B. Logan (ed.), The American Political Scene, p. 55. 
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paign. The actual management of the campaign is left to the chairman, who 
is appointed soon after the convention by the party's Presidential candidate. 
To him is assigned also most of the work of supervising the permanent office 
and publicity bureau which each party now maintains between elections. In 
their several states and territories the members are very useful, however, in 
keeping posted on party affairs and prospects, in keeping in touch with the 
local workers, in answering inquiries from party headquarters, and in handling 
certain patronage questions, particularly when the party is in power. As a rule 
they are not members of the state central committee, but they keep in close 
touch with it. 

Congressional and Senatorial Committees. As the national .parties are pri- 
marily interested in the election of the President of the United States, so the 
work of the national committee turns largely around the nomination and 
election of the President. The committee has little or nothing to do directly 
with legislative policies, or with the membership of Congress. After all, Sena- 
tors and Representatives are nominated and elected in and by the several 
states. The need of party work on behalf of candidates who seek to oust from 
their seats members of the opposing party, has given rise to two additional 
committees, national in scope, and attached to the national party machinery. 
These are, for each party, the Congressional Committee and the Senatorial 
Committee, the first for the House, the latter for the Senate. Each is made 
up of party members in the house concerned, and is responsible for aiding in 
the election of party members to its own house. Each maintains a permanent 
organization, and cooperates closely with the national committee during the 
campaign. The latter, in turn, usually allocates to them the bulk of the funds 
needed for their campaign efforts. 

The Senatorial Committee is usually a small one, consisting of six or seven 
Senators, elected for two-year terms by the party conference or “caucus” in 
the Senate. The Congressional Committee of each party is generally larger, 
and in the case of the Republicans it includes Representatives from each state 
that has one or more Republican Representatives. The aim is to have one 
member from each state, but where the party has no Representative in Con- 
gress from a state this necessitates the selection of a former member or other 
suitable person resident in the state. 

Legal Recognition of State Parties. State like national party organization 
was at one time entirely a matter of party rule and custom. State parties are 
still private and voluntary in the sense that a man may join one or not join as 
he sees fit, but in other respects they have been woven rather closely into the 
whole system of public nominations and elections, and many features of their 
organization and procedures are how regulated by law and in that sense are 
not voluntary. 

Position of State Party Convention. The state party convention was at one 
time everywhere the chief governing organ of the state party— a constituent, 
legislative, and nominating body, as in the case of the national party conven- 
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tion. It is still so in a number of states, as revealed in a recent important Su- 
preme Court decision upholding the power to exclude Negroes from the 
Democratic primaries in Texas. 12 Today, however, the state laws so generally 
regulate matters concerning nominations and elections that it is not surprising 
to find the state party convention practically non-existent in some states, espe- 
cially where the direct primary is used for all important state-wide nomina- 
tions, and to learn that in other states it has been shorn of many of its former 
powers. 

State Central Committees. With the decline in power of the state party 
convention, the state central committee has risen to the position of the most 
important organ of the major state parties. These state central committees are 
chosen by the members and supporters of each party as provided by law, i.e., 
either by direct primaries, or by party conventions held in accordance with 
the law. Minnesota authorizes the party candidates for state-wide offices, for 
the United States Senate, and for Representatives in Congress, to meet on a 
certain day and elect a party central committee of such size as they desire. 
There is no uniformity in the size of state committees; they range from eleven 
in Iowa to over five hundred in California. 18 The larger committees are nat- 
urally forced to appoint small executive committees to do most of the work, 
but of course it is the chairman, usually elected by the committee, who is the 
center of party activity. With him rests the supervision of the party headquar- 
ters and the management of the campaigns. If he is, as in some states, the 
national committeeman and a party worker of long experience as well, his 
position is a very powerful one. Other members of the state committee are 
also experienced party workers— ward, city, and county leaders in the main. 

The state central committees are the true centers of power in both major 
national parties. Naturally the Republican state committees are of little im- 
portance in the “Solid South/' In many states, however, the two committees 
are very nearly of equal power, with the fortunes of war and the spoils of office 
going first to one and then to the other. To have control over the state central 
committee is to wield great power in all party affairs. 

County Committees. Also important are the county committees, the next 
lower tier in the party's organizational pyramid. There are over 3,000 counties 
in the United States, and they cover practically the entire national area. Over 
a thousand of these are in the South, and here the Republican committees 
are relatively unimportant. In the remaining counties, both parties are likely 
to be well organized, and all told there must be close to 5,000 active county 
committees in the two parties, the Democrats having the larger number today. 
Their members are chosen either as required by state law, at regular primary 
elections or in party conventions, or they are chosen according to party rules, 

12 Nixon v. Condon (1932), 286 U. S. 73; and see also Grovey v. Townsend (1935), 295 
U. S. 45. On the main points at issue tnese decisions were overruled by the decision in 
Smith v. Allwright (1944), 321 U. S. 649, but the discussion with respect to the position 
of the party convention in the party is still valid. 

18 E. B. Logan, op. c it., p. 60. 
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at caucuses or otherwise. In theory there is choice by the rank and file of the 
party, but in fact the situation seems to be very different. Time and again 
state central committees, of the '‘out" party in particular, have to step in to 
reorganize and rejuvenate the county committees, and in such cases the state 
party leaders practically hand-pick the county committees. In many places 
also the voters show so little interest in the make-up of the county committee 
that they neglect to appear at party primaries and caucuses, and thus leave 
the choice to the regular party workers. 

City and Ward Committees. As a result of the great growth of cities, city 
and ward committees have also become necessary to reach a majority of the 
voters of the country. In the larger cities, where the parties are well organized, 
the city and ward committees are more virile and active than the county com- 
mittees, and are largely independent of their control. 

Precinct Organization. At the base of the pyramid of party organization are 
the precinct committees, consisting of party workers, both men and women— 
ostensibly chosen in most places by the voters of the party in a primary or 
caucus, but actually in many cases the choice of the county organization or 
the county chairman. The committee may consist of only two members, 
a man and a woman, or it may contain three or more, with one recognized 
as the head. There have been various estimates as to the number of these 
committees in the United States. The voting precincts in the entire country 
number about 120,000, and it has been estimated that if each party has one, 
two, three or some other number of workers in each precinct, the total num- 
ber of workers in these precinct organizations will run anywhere from 250,000 
to well over 1,000,000, depending on the enthusiasm of the estimator. As a 
matter of fact, no one knows how many there are, or how regularly they are 
employed in party work. In many rural districts the local clerk, assessor, or tax 
collector may be a party worker incidentally, in his spare hours. Similarly in 
one-party regions, like the South, precinct work is not as important as in the 
doubtful or evenly divided states. The most active party work is to be found 
unquestionably in certain large cities such as New York, Philadelphia, Boston, 
Chicago, and the like. In most of these cities, many of the party workers are 
employed by the city, county, or state, and are giving at least a little public 
service for their salaries along with services for the party. 

Precinct Workers and Their Tasks. Whatever the numbers of these workers, 
and whether they give full time or only part time to their partisan duties, the 
basic work of keeping the voters loyal to the party is done by the precinct 
organizations and workers, called captains, lieutenants, or leaders. To many 
persons of refined esthetic and ethical sensibilities, the "ward heeler" or pre- 
cinct worker is an ignoble person, a sign of political degeneracy, but to the party 
leaders and bosses there are rarely enough of them. The work they do is often 
sordid enough, but the point is that they meet human beings on the levels 
at which they live and have their being, and try to do the little things for them 
that are needed to adjust them to our civilization. They get them out of jail, 
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or help them find jobs, or straighten out their tax problems, in personal and 
friendly ways. 14 

Recent developments have somewhat weakened these local party workers 
or at least diminished their influence. The growth of strong farmers' organiza- 
tions, labor organizations, and even cooperatives have provided millions of 
voters with new local organizations and a different sort of political leadership 
from the local unit to the national level. The Farm Bureau Federation may 
be taken as one example, but the CIO— -Political Action Committee and Na- 
tional Citizen's Political Action Committee are equally colorful and active 
organizations. 

Power of Formal Organization. How real and how important is this elab- 
orate formal organization of the major parties from the national conventions 
down to the precinct workers? Are these various committees and conventions 
the real masters of the political parties? One hears that behind the scenes 
there is something more, something that shows its hand but seldom and very 
little. In short, where are the “boss” and the “machine” about which all 
Americans have been told so much? In providing by law for the election of 
the various party committees by the party voters, state legislatures tried hope- 
fully to give the latter a real control over party policy and nominations, to 
bring the control out in the open and put it into the hands of persons chosen 
by the rank and file, and thus to put an end to the “invisible government” 
of the boss and the machine. In fact the situation seems not to have been 
greatly changed. The voters may have wished at one time to be saved from 
boss rule, but they did not continue to wish it hard enough year in and year 
out to attend party primaries and caucuses and to keep close watch on what 
was done. Not only did they not show sufficient interest, but it appeared also 
that they needed leadership, guidance, the advice of specialists. The leader- 
ship appeared spontaneously from among those who saw the possibilities of 
gaining power and a living from political work. But the leaders in turn, to 
make fairly sure of success, needed organization to keep the voters in line. 
Thus, without regard to what the statutes said, or even in strict conformity to 
them, leadership appeared and created organizations to regiment the voters 
to their ends, the ends being power over the electorate and remuneration for 
the workers and leaders. The true leaders see to it that in the great majority 
of cases the persons elected by the voters to the party committees are persons 
acceptable also to the leaders who aim to control the voters through them. 
Thus there seems, indeed, to be truth in Robert Michels' so-called “funda- 
mental sociological law of political parties,” to wit: 

It is organization which gives birth to the dominion of the elected 
over the electors, of the mandataries over the mandators, of the dele- 
gates over the delegators. Who says organization says oligarchy. 15 

14 E. B. Logan, op. c it., ch. Ill, “The Politician and the Voter/' by J. T. Salter. 

15 Political Parties : A Sociological Study of the Oligarchical Tendencies of Modern De- 
mocracy. New York, 1915, p. 401. 
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Necessity of Leadership. It is indeed a little surprising that men should have 
thought that in the field of politics, alone of all branches of human endeavor, 
the mass of the voters would be able to lead, and that there would be no need 
of political specialists and leaders. The new devices of direct election of party 
committees may have some value when the voters go on strike, or rise in revolt 
against misgovernment. The bosses cannot have everything their own way all 
the time, but generally speaking they are left undisturbed by the voters of 
the party. 

Informal Party Organization. Thus, whether the elected committeemen are 
the leaders themselves, self-nominated and approved by the handful of party 
workers who attend primaries and caucuses, or whether figureheads are put 
up as committeemen while the real leaders remain in the background, in every 
place where party organization is at all strong, there is an informal party or- 
ganization, an organization that cannot be described, that includes bosses in 
some places, machines in others, sometimes an outstanding state governor, 
or a mayor-all told, a group that actually makes the political processes oper- 
ate. The formal party organization may or may not be the real thing in any 
particular place. 

Political Rewards and the Spoils System. Those who exercise political power 
naturally expect rewards in the forms of money and power, although some of 
them must get great satisfaction, too, out of the sense of having served the 
public. To wield control over an organization of men and women, and to go 
up the ladder from precinct and ward to county or even state political leader- 
ship for a major party must bring considerable satisfaction. As the leader and 
his followers must live, there must be financial rewards as well. Many are 
content to be on the public payroll in respectable capacities, and so there is 
a spoils system for filling the public payrolls with party workers. The civil 
service laws that attempt to enforce the merit system stand in the way unless 
they can be manipulated, as sometimes happens. But beyond the list of jobs 
available for party workers there is a considerable party income from campaign 
contributions and other more secret gifts or payments for public services ren- 
dered, in order to take care of the many party workers who do not get on the 
public payroll. This problem, and that of party funds, will be dealt with else- 
where. 
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CHAPTER lO 


The Nomination and Election of the President 


At the apex of the elaborate pyramid of elective offices in the United States 
stands the Presidency of the United States. Not alone the tremendous power 
of the office and the great influence that the President may wield, but also 
the great hopes and the affection that the people attach to the holder of this 
office, make it the greatest election prize in the United States. It is not surpris- 
ing that the highest objective of every political party should be the winning 
of this office nor that the contest for it between the parties should be the most 
exciting, colorful, and expensive of all elections. 

To the student of politics the election of the President is an event of out- 
standing interest because of the uniqueness of the method of election. That 
method was an experiment and an invention when it was established, and no 
other nation has really duplicated it. The experiment did not work out as 
expected, and yet the method that has developed has in the past 160 years 
produced, on the whole, many distinguished heads of the state— along with 
some mediocre ones. This is not to say that the method of choice is alone 
responsible for either the good or the bad results. 

Proposed Methods of Election. When the Federal Convention members 
agreed that there should be a President of the United States, the question 
arose as to how he should be chosen. In the Virginia plan it was proposed 
that he be elected by the Congress, and this plan was twice agreed to by the 
convention. Those members who, on the basis of both theory and the experi- 
ences of the states, were afraid of legislative domination over the executive 
thought this would not do. There was a proposal from Elbridge Gerry of 
Massachusetts that the national executive be chosen by the state executives, 
each having an equal vote. This also was rejected. 1 James Wilson of Pennsyl- 
vania, not usually considered to have had very democratic leanings, then 
seriously proposed direct election by the voters. “Experience,” he stated, “par- 

1 Charles C. Tansill (ed.), Documents Illustrative of the Formation of the Union of the 
American States , 1927, p. 179. 
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ticularly in New York and Massachusetts, showed that an election of the first 
magistrate by the people at large, was both a convenient and successful 
mode.” 2 When this was put to a vote, only the Pennsylvania delegation voted 
for it. Luther Martin of Maryland, a state in which the governor was then 
chosen indirectly by a body of special electors, moved “that the executive be 
chosen by electors appointed by the several legislatures of the individual 
states.” 8 This suggestion was rejected but later revived, modified, and then 
adopted. 

Original Plan of Election. The electoral plan adopted by the Convention 
and written into the Constitution was as follows: Each state was to appoint, 
“in such manner as the legislature thereof may direct,” a number of Presi- 
dential electors equal to the number of Senators and Representatives from 
that state in Congress. To prevent Congressional domination of the election 
and of the President, however, no member of Congress nor any officer of the 
United States could serve as an elector. The electors were to meet in their 
respective states, not as one body at the national capital, and were to cast their 
ballots for two persons, i.e., each elector was to have two votes, to be given 
to different persons, at least one of whom should not be a resident of his own 
state. These votes were then to be sent to the national capitol, where the 
president of the Senate (the Vice President of the United States) was to open 
them in the presence of the two houses. The person with the largest number 
of votes, if a majority of the total number of electors, was to be declared 
President of the United States, and the person with the next highest number 
was to be Vice President. In case two persons had a majority but were tied, 
or in case no one had a majority, the House of Representatives was to make 
the final choice, and where no one had a majority, its choice was limited to 
the five highest candidates. In the voting in the blouse, each state delegation 
was to have one vote, and a majority of states was necessary to the election 
of the President in these cases. After this, the next highest candidate was to 
be declared to be Vice President, but if two were tied for next place, the 
Senate was to make the choice for this office. 

How was it expected that this plan would work? From the debates in the 
convention a few points are indubitably clear. First, since no provision was 
made for a system of nominations, preliminary to the choice of the President 
by the Presidential electors, the delegates either did not think of this problem 
at all, or else they considered a provision on the subject unnecessary or un- 
wise. Second, the delegates seemed to think that the Presidential electors in 
each state would make careful and deliberate choices, without real partisan- 
ship. They expected each state to put forward “favorite son” candidates and 
they did not foresee how active the national political parties would be in 
the choice of candidates for President and Vice President. Third , nearly all the 
delegates expected that the Presidential electors would only occasionally give 

2 Charles C. Tansill, op. tit., pp. 134, 393. 

8 Ibid., p. 395. 
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a majority to any one candidate, and consequently they thought that the 
election would in most cases be thrown into the hands of Congress, where 
many thought the choice ought to be. Fourth, as between the House of Rep- 
resentatives and the Senate the convention majority favored election of the 
President by the House, since the Senate was already endowed with sufficient 
power over the President through its right to veto Presidential appointments 
and to reject treaties. Fifth, the majority also favored a fairly short term for 
the President, but without any restrictions on the number of terms he could 
serve. Re-elections were expected and favored. 

First Election Raises Questions. The original method of election operated 
through the first four Presidential elections. In the first election, held on the 
first Wednesday in February, 1789, there were no formal nominations. Almost 
everyone expected Washington to be elected, as he was. The real problem 
concerned the Vice Presidency. 4 Virginia being in line for the Presidency, 
New England seemed entitled to the next highest office, and John Adams 
was the logical candidate. There was no real danger that he would get the 
votes of all the electors, but Hamilton, the great political manipulator, was so 
anxious that Adams should not rival Washington in votes that he wrote many 
private letters to prevent it. When the votes were opened, Washington had 
sixty-nine, the full number of the electors chosen, and Adams was next, but 
with only thirty-four. This was not even a majority, but under the rule of the 
next highest, he was elected Vice President. Thus the very first election re- 
vealed one difficulty with the method of election: the electors could not 
designate one person to be President and another to be Vice President. If two 
candidates received equal numbers of votes and majorities, even though the 
intention was to make one President and the other Vice President, the ques- 
tion would be thrown into the House of Representatives for decision. Only 
the action of parties and leaders and a certain amount of wire-pulling behind 
the scenes could prevent tie votes in certain cases. 

How Electors Were Chosen. But how were these first Presidential electors 
chosen? Popular election of the electors was provided for, and was successful 
in four states, Massachusetts, Pennsylvania, Maryland, and Virginia. New 
Hampshire also held such an election, but as no one received the majority 
required by law, the legislature had to make the final choice. Elsewhere the 
legislatures kept the power in their own hands, and in New York a squabble 
between the houses resulted in a failure to appoint any electors. North Caro- 
lina and Rhode Island were not yet in the Union; thus only ten states actually 
cast ballots in the first Presidential election, and only half of them permitted 
the voters to choose, or to try to choose, the electors. 

The next election went off more smoothly, and with little difficulty. But 
parties were already forming, and democratic ideas were abroad in the land. 
The state legislatures were bombarded with demands to permit the voters to 

4 See Minnigerode, Presidential Years, 1787-1860, for brief accounts of the politics of the 
first Presidential elections. 
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choose the Presidential electors. At first they yielded but slowly, but as the 
suffrage came to be widened, the movement accelerated. The last state to 
make the change to popular election was South Carolina whose legislature 
continued to choose the electors down to the time of the Civil War. 

Rise of Parties and Caucuses. National political parties were definitely tak- 
ing shape even during Washington's administration. To get the united sup- 
port they needed for their candidates, factional leaders in Congress called 
party caucuses as early as 1796, to nominate their candidates for the Presi- 
dency and the Vice Presidency. Hamilton was the off-stage guiding genius for 
the Federalists. Jefferson was both the leader of his party and a candidate for 
the Presidency. In 1796 he lost to John Adams by three electoral votes; in 
1800 he won over Adams by a narrow margin as the result, principally, of the 
shift of New York from the Federalist to the Republican side. 

Election of 1800 . These elections showed increasingly the defect involved 
in not permitting the electors to designate their choices specifically for the 
two offices. In 1800 Hamilton had to promise Pinckney of South Carolina 
that he should be run equally with John Adams on the Federalist ticket, so 
that both would have the same chance at the Presidency. In the same elec- 
tion, Burr insisted on' an equal chance with Jefferson for Republican party 
support. This agreement was made, since Jefferson's party badly needed the 
support of Burr, an effective Tammany leader who was building up the Re- 
publican organization in New York City, Hamilton's Federalist stronghold. 
There was little doubt that the Republican voters intended Jefferson to be 
President, and Burr to be Vice President, and there seems to have been a 
plan to have one Republican Presidential elector in South Carolina cast his 
second vote for somebody else than Burr. This was not done. Burr and Jeffer- 
son both received exactly the same number of votes, and the final choice 
between them was thrown into the House of Representatives. There the 
Federalists were still strong, and the feeling against Jefferson was so violent 
that, had Burr done anything to make an agreement with them, he could have 
been elected President over Jefferson. Hamilton insisted that Burr was the 
more dangerous man, but the House had to vote thirty-six times before Jeffer- 
son was chosen President over Burr, the final vote being ten states to four. 

Method of Election Amended. This experience showed the need for chang- 
ing the electoral procedure. A constitutional amendment was promptly sub- 
mitted by Congress and adopted by the states in time for the 1804 election. 
Under this amendment, the Twelfth, which still controls the method of 
election, the electors now vote separately for President and Vice President. A 
majority of the total number of ballots is needed for election to either office. 
If no candidate has a majority for the Presidency, the House of Representa- 
tives makes the choice from the three highest candidates; the vote is by states, 
md a majority of the states is necessary to elect. A similar rule is provided for 
the Vice Presidency, except that in this case the Senate elects, and each Sena- 
tor has one vote. 
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The Twelfth Amendment also provided that in case the House should 
fail to elect a President by March 4th, then the Vice President should act as 
President as in other cases of vacancy. It was not clear whether the House 
could later elect a President within the four-year term. The Twentieth Amend- 
ment, adopted in 1933, sets the beginning of the President's term at January 
20th, and provides that if a President has not been chosen, or if one elected 
has failed to qualify for the office, by the date set, the Vice President elect 
shall serve as President only until the latter has been elected and has qualified. 
A Vice President elect is to become President only in case of the death of the 
President elect. 

Congressional Caucuses and/ Party Conventions. From 1804* to 1824, Presi- 
dential elections went along rather smoothly. The Federalist party was dying; 
the Republicans had almost everything their own way; and one Virginian 
passed the Presidency on to another, Jefferson to Madison, Madison to 
Monroe. Nominations were made by the party caucuses in Congress. In the 
meantime the rise of manhood suffrage was leading steadily to the adoption 
of popular election of Presidential electors, and the characteristics of the 
present-day system of Presidential elections were beginning to appear. The 
next great step in the development came with the ending of nominations 
by Congressional caucuses and the adoption of national nominating conven- 
tions. This, as already noted, came in 1831 and 1832. 

Changes Made in Fifty Years. Thus within fifty years not only did the 
Presidency itself undergo great changes, but the method of election was al- 
most completely altered. The choice of President and Vice President, instead 
of going regularly to Congress for decision, went there only twice before 
Jackson, in 1800 and 1824, and has never gone there since. Direct election by 
the voters had become almost a reality, and has continued to be so. The 
Presidential electors, instead of being independent in their choice, and careful 
and objective in making their decisions, have become the tools of party. They 
automatically vote for the candidates of their own party. 

Like other American public elections, the election of the President and 
Vice President naturally divides itself into two parts, that which is official or 
provided for by law, and that which is outside of the written laws and Con- 
stitution. This unofficial part has arisen and been developed so as to meet 
fully all the legal requirements, and the two sides of the process dovetail into 
the appearance of a single process with remarkable precision. The unofficial 
part of the process provides amply for one phase of the election that the 
Constitution wholly neglected, namely, the nomination of candidates. This 
part of the process is also more clearly national than the formal election pro- 
cedure. The nominations are made in national nominating conventions by 
national political parties. 
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Preparations for National Conventions. About the first of the year in which 
a President is to be elected, the national committee of each major party meets 
in Washington and issues a call for the forthcoming national convention of 
the party. The description of the procedure that follows applies to both party 
conventions, except where otherwise noted. The call stipulates the time and 
the place of the forthcoming national convention, and calls upon parties in 
the states and territories to select their quotas of delegates to attend. The Re- 
publican convention usually takes place first, sometime in June or July, while 
the Democratic convention usually follows a few weeks later. The convention 
city is chosen with regard to the facilities available, such as a good convention 
hall and adequate hotels; the location of the city with regard to the possi- 
bility of swinging extra votes to the party; its location with respect to the 
residences of the leading candidates for nomination, so as not to give any can- 
didate an undue advantage over others; and the liberality of its local political 
and business leaders in putting up the money needed for convention expenses. 

Apportionment of Delegates up to 1924. The call states also the rules as to 
the number of delegates and alternates to which each state and territory is 
entitled. For a long time both parties maintained substantially the same rule 
on this point: each state was entitled to two delegates for every Senator and 
Representative from the state in Congress, plus an equal number of alter- 
nates. Thus in the Democratic convention, certain northern states that the 
party had not carried practically since the Civil War were permitted to have 
delegations that outnumbered many southern states that had voted the Demo- 
cratic ticket almost unbrokenly. Even more striking was the situation in the 
Republican conventions, where states from the solid Democratic South had 
delegations that could outvote many northern states that regularly gave ma- 
jorities for the Republican ticket. The vice in this arrangement appeared most 
clearly when a Republican President was up for renomination. Such a Presi- 
dent controls the southern Republican delegations, and can use them to help 
assure his own renomination. He controls them, of course, because for over 
three years as President he has controlled appointments to numerous federal 
offices in the southern states, and has been giving them to partisan supporters 
who constitute an influential part of the small Republican vote in those 
states. When Theodore Roosevelt in 1912 tried to get the nomination away 
from President Taft, he carried the delegations in a number of northern and 
western states, but was unable to overcome the advantage that Mr. Taft had 
in his control over the southern delegations. The result was not only a split 
in the Republican party, and the defeat of both Taft and Roosevelt by Wood- 
row Wilson, but also a renewed demand by the Republican party units in the 
northern states that there be a new basis of representation in the convention. 
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Present Apportionment Rules. Since 1924 the Republicans have had a 
different division of delegates, but the Democrats kept their old rule until 
1940. The similarities and differences are shown in the accompanying table. 
It will be noted that while each party gives every state some representation, 
the Republican party has rules for scaling down the representation from states 
that cast relatively few Republican votes, and for increasing the numbers of 
delegates from states carried by the Republicans. From early days and through 
the 1940 convention the Democratic party used a uniform rule for all states, 
no matter how great or how small was the chance of the party carrying any 
particular state. Tire new Democratic formula, adopted in 1940 and effective 
in 1944, merely adds two delegates from each state that has gone Democratic 
in the preceding Presidential election. 

Rules for Apportioning Delegates to Democratic and Republican 
National Conventions 


DEMOCRATIC 

1. Four delegates at large from each 
state. 

2. Two additional delegates at large 
for each Representative at large in 
Congress from each state. 

3. Two additional delegates at large 
from each state that went Demo- 
cratic in the preceding Presidential 
election. 


4. Two district delegates from each 
Congressional district in each 
state. 


REPUBLICAN 

1. Thejsame. 

2. The same. 


3. Three additional delegates at large 
from each state that cast its elec- 
toral vote or a majority thereof for 
the Republican nominee for Presi- 
dent in the preceding Presidential 
election. 

4. (a) “One district delegate from 
each Congressional district casting 
one thousand votes or more for 
any Republican elector in the last 
preceding Presidential election or 
for the Republican nominee for 
Congress in the last preceding 
Congressional election/' 

(b) “One additional district dele- 
gate from each Congressional dis- 
trict casting 10,000 votes or more 
for any Republican elector in the 
last preceding Presidential election 
or for the Republican nominee for 
Congress in the last preceding 
Congressional election/' 



THE NOMINATION OF CANDIDATES 


*47 

DEMOCRATIC REPUBLICAN 

5. Three delegates each from the Dis- 5. Three delegates each from Alaska, 

trict of Columbia, the Philippines, District of Columbia and Hawaii; 

Hawaii, Puerto Rico, Alaska, and and two additional delegates if the 

the Canal Zone; two delegates delegate to Congress elected at the 

from the Virgin Islands. last preceding election was the Re- 

publican nominee. Two delegates 
at large each for Puerto Rico and 
the Philippine Islands. 

Both parties provide for the election of alternates to the full number of the 
authorized delegates from each state. 

These rules tend to give each major party a national nominating convention 
of over one thousand regular delegates and about the same number of alter- 
nates. Even these large numbers are increased (a) when competing delegations 
from certain states are both seated and (b) when certain states send more dele- 
gates than they are entitled to, under rules that give each one a scat but only 
a fraction of a vote. 

The new rules of apportionment are an interesting evidence that the nomi- 
nating conventions are becoming more national and more representative of 
people as such than of the states. They arc also an admission that the major 
parties do not necessarily have voting strength uniformly throughout the 
nation. The Republican deficiency in the ‘Solid South” even raises the ques- 
tion as to how national the party is. 

Election of Convention Delegates. The state central committee of each 
party in a state must see to it that the right number of delegates is duly elected. 
There are two principal ways in which the convention delegates can be chosen. 
In about a third of the states, including some of the largest (New York, Penn- 
sylvania, Illinois, Ohio, California, Massachusetts, and New Jersey), the dele- 
gates (except certain delegates at large) are chosen at direct primaries, as re- 
quired by state law. 5 In the rest, the state party conventions elect the state's 
delegates at large, while Congressional district delegates to the national con- 
vention are chosen either by Congressional district conventions or by the state 
convention. 

Decisions on Contested Delegations. When the delegates and the leaders 
who are working for the several candidates for nomination arrive at the con- 
ventions, certain steps have already been taken. The national committee of 
the party has arranged for a convention hall, has provided a temporary chair- 
man and other officers for the convention, and has prepared a prelimipary list 
of delegates. From a number of states, especially where conventions are used 
to elect the delegates, there will be several rival delegations representing dif- 

5 See Merriam and Overacker, Primary Elections, pp. 359-404, for a brief summary of 
state primary laws as they stood in about 1927. 
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ferent wings of the party. Which delegation is to be seated? For purposes of 
temporary organization, the national committee must make this decision, so 
that all states can be represented; but this may be the vital decision, for upon 
a few disputed delegations may depend which faction of the party shall get 
control long enough to rule out the opposition and get its candidates nomi- 
nated. In some cases the decision of a contest can be made by simply asking: 
Which delegation was elected in accordance with the party's rules? In other 
cases the national committee may try a compromise arrangement whereby 
both delegations are seated, but each delegate has but one-half vote. 

Convention Hall Arrangements and Preliminary Steps. Proceeding under 
the rules of the last national convention, the convention swings into action 
under its temporary officers. Picture a great convention hall, gaily decorated 
with flags, banners, emblems of all kinds, and pictures of past Presidents and 
party leaders. On the main floor are more than a thousand regular delegates, 
grouped by states, each with its banner and name, and just behind them an- 
other thousand alternates. At the main platform in front are the presiding 
officer and other officials; flanking them, or located in other parts of the hall 
and balcony, are the hundreds of representatives of the press, the cameramen, 
and the radio operators. Overflowing the hall and the balcony, especially dur- 
ing the more exciting hours, are the thousands of spectators who have been 
able to obtain tickets of admission. It is difficult to imagine an arrangement 
less conducive to calm thought and deliberation. More than anything else it is 
a monster "pep fest,” such as college boys would like to stage on an equal 
scale before a football game. The partisans have gathered not only to nomi- 
nate a candidate but also to have an exciting time, to impress the country, 
and to build up their own enthusiasm and confidence in their cause. The 
"keynote address" of the temporary chairman is only the first "rouser” of the 
meeting, and it is intended for the country as a whole just as much as for the 
delegates. Indeed, all the proceedings go out over the radio and through the 
press, which do not stint the time and space they allow. Very few if any occa- 
sions are as good news copy as a national convention. 

The Four Principal Committees. After the keynote, the four principal com- 
mittees of the convention are appointed: those on credentials, on resolutions 
(platform), on rules, and on permanent organization. There is a roll call of 
the states, and the chairman of each state delegation arises in turn and pre- 
sents the names of the four delegates from his state to serve one on each com- 
mittee. The committees get to work at once, while the convention marks time. 
The committee on credentials takes up the work of passing on contests be- 
tween delegations and, because time is limited, it usually accepts the decisions 
of the national committee. The temporary roll is then made permanent by 
vote of the convention. 

Rules and Organization. The committee on rules generally recommends 
adpption of the rules of the past convention, but occasionally changes are 
proposed, as in the matter of the apportionment of delegates at future con- 
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ventions, and the change of the two-thirds rule recently made by the Demo- 
cratic party. Likewise, the committee on permanent organization soon pro- 
poses the list of names of the permanent officers of the convention. The 
permanent chairman is, of course, most important. The man selected for this 
post is generally associated with the candidacy of the leading candidate. For 
the rest, the committee usually proposes to make permanent most of the 
temporary officers. 

Framing the Platform. With its list of members finally settled, its rules 
established, and its permanent officers elected, the convention is ready for its 
next work, which usually relates to the platform. By this time the committee 
on resolutions has probably had some difficult sessions, day and night, .trying 
to work out a platform that will satisfy the conflicting demands of the various 
labor, agricultural, industrial, commercial, and sectional interests. Sometimes, 
also, powerful individual leaders can be satisfied and be persuaded to support 
the party ticket only by concessions in the platform. 

Development of Party Platforms. Jefferson and other leaders had in earlier 
days drawn up summaries of their personal political beliefs, but not until the 
Democratic convention of 1840 did a national party convention formally 
adopt a statement of its creed and aims. This first platform can be printed 
on a page and a half of a book of this size. Since that day a century of national 
party platform-making has produced enough to fill a very substantial volume. 8 
In 1900 there were eight national platforms, partly due to splits in both 
Republican and Democratic parties; usually there are at least four or five, but 
only those of the major parties are given much attention. The latter tended 
for a long time to become longer and less specific, so that they frequently 
filled up fifteen or twenty pages of print. They were not platforms to stand 
on, but elaborate constructions of falsework, with much “gingerbread” and 
other ornamentation to attract the eye and to conceal the solid timbers, and 
real economic interests, that hold the party together. More recently they have 
tended to become somewhat briefer and more specific, but they still have 
some of the old characteristics. 

Can Platform-Making Be Improved? The vital difficulty, as previously indi- 
cated, is one that no major party can overcome and still continue to be a 
major party. Each is supported by a variety of interests, more or less opposed 
in their desires, and no party can afford to lose the help of any important 
interest. There is another difficulty, also, to which both former President 
Hoover and the late Governor Alfred E. Smith have called attention. In the 
hurly-burly of a short and tumultuous national party convention, there is not 
the time to do the work well, nor is the atmosphere conducive to tl\e careful 
thought that is needed. Mr. Smith recommended that the platform commit- 
tee be appointed so early that it could meet before the convention and work 

6 See Kirk H. Porter (ed.), National Party Platforms , New York, 1924, for all important 
platforms from 1840 to 1924, inclusive. 
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out carefully the party's platform. 7 This assumed that the usual type of con- 
vention delegate is capable of doing the work. Following the 1936 Republican 
defeat, Mr. Hoover recommended that the party should meet in convention 
during 1938, the “off year,” and formulate a declaration of constmctive na- 
tional principles infused “with intellectual and moral integrity, with human 
sympathy, with idealism and emotion.” 8 It has also been suggested that each 
of the national parties should maintain a permanent research organization, 
not one staffed by superannuated newspaper writers and lame duck politicians, 
but one composed of mature, active, competent experts in a number of lines, 
and that these should be continuously studying the problems facing the party 
and the nation, and should be constantly formulating policy statements, not 
for publication, but for submission to the party leaders in the national com- 
mittee and in the administration, so that during the years between campaigns 
the materials for the next platform will be accumulating. In any case, the 
committee on resolutions now does what it can to formulate a platform; it 
brings its product to the convention before the nominations are made, and 
moves its adoption. Minority factions frequently arise to propose substitute 
resolutions, but as a rule what the committee has drawn up is adopted by the 
convention. 

Marking Time. Several days of the convention have now passed, and the 
main work still lies ahead. In the meantime many of the delegates have been 
getting restless and demonstrations in favor of /particular candidates have 
taken place from time to time to alleviate the tedium. Most of the delegates 
have really nothing to do, and the alternates have even less. Out of over a 
thousand delegates, about two hundred are needed on the four principal 
committees, and two of those committees are not really time-consuming. The 
rest of the delegates smoke and chat, wander out in the lobbies to meet friends, 
go to lunch to be introduced to leaders from other states, and generally occupy 
their time in getting acquainted and in being amused. The value of the con- 
vention as a meeting place for partisans from all states, a place for getting 
the feeling of party unity, has not been sufficiently emphasized. 

Leaders Active in Negotiations. While the majority of the members have 
little to do, the state and national leaders are conferring with a view to deals 
on the final nomination. This is not true where the nomination is a foregone 
conclusion, but where there is doubt, where there are many candidates, and 
many pledged delegations, some sort of final compromise is necessary. “Favo- 
rite son” candidates from the several states must be given their short runs. 
“Dummy candidates” must be eliminated, and “dark horse” candidates, i.e., 
those who have kept in the background but may be available for the final 
nomination, must be shown in private to the leaders of the state delegations. 

7 See E. B. Logan (ed.), The American Political Scene , p. 139 (article by H. R. Bruce, 
citing A. E. Smith, The Citizen and His Government, New York, 1935, pp. 117, 118). 

• “The Crisis and the Political Parties/' in The Atlantic Monthly, vol. 160, pp. 257-268, 
espec. 268 (Sept., 1937). 
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And so behind t}ie scenes, even early in the convention, there is much dicker- 
ing, bluffing, cajoling, and persuading. 

Situations differ tremendously, of course, and the leaders must conform to 
them to some extent. For the party in power there is one situation; for the 
“outs” there is another. A President in his first term is almost entitled to a 
renomination. Seldom does a party dare to admit it made a mistake in elect- 
ing him in the first place, while the men whom he has appointed to offices 
throughout the land form an almost solid phalanx of partisan supporters in 
his drive for renomination. As a rule, then, other potential candidates in that 
party must hold back for another four years. But when a President is finishing 
a second term, and finally reaches a point where he can safely declare that 
he will not be a candidate for a third term, the rush of candidates begins. 

In the “out” party there is more freedom of candidacy at all times. A former 
President, later defeated for re-election, may have little or no claim. One who 
has been defeated as a candidate without ever having been President suffers 
from an even heavier handicap. The party's defeat can be charged to him, 
while many think that they can reorganize the party, give it a new orientation 
in policy, and lead it to victory. But often they too must wait, since the 
party in power may be too strong to defeat at the next election. There is little 
glory and no profit in accepting a nomination, even for the Presidency, when 
defeat is almost certain. 

Nominating Speeches and Demonstrations. Finally the time has arrived 
for the nominations. The roll of the states* is called, alphabetically, and as 
Alabama is called first, one of its delegates arises either to nominate some 
candidate, or to yield Alabama’s time to some other state whose delegation 
leaders wish to nominate a candidate favored also by the Alabama delegation. 
State after state is called upon; speech after speech is made; there are many 
seconding speeches as well as original nominations. The conventions have 
developed a peculiar type of oratory in which each speaker tries to say every- 
thing good he can about his candidate without naming him until at the very 
end. Everyone knows, of course, whom the speaker has in mind, but that he 
must refrain from naming him as long as he can since the name is the signal 
for a demonstration upon the floor by the candidate’s adherents. Suddenly, 
as the magic name is given, a din breaks forth. Horns, drums, and other sound- 
making devices suddenly appear, and the most enthusiastic delegations begin 
a noisy demonstration, marching up and down the hall cheering their candi- 
date and trying to impress the rest of the convention. This may last only a 
few minutes for unimportant “favorite sons,” but it may last upwards of an 
hour for the leading contenders. In this way the larger part of a day may be 
used up, speeches being followed by demonstrations, and these in turn by 
more speeches. 

Procedure in Voting. Then the voting begins, and the convention is at its 
Climax. Candidates for renomination are usually nominated on the first ballot. 
Another demonstration then follows, and the work of the convention is nearly 
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over. In most cases the “out” party requires a number of ballots to determine 
its nominee, and sometimes the balloting drags on interminably. There are 
times when the rival factions in the party do not easily compromise. In 1912 
the Progressives withdrew from the Republican convention entirely, while in 
1924 the Democrats took 103 ballots before the convention agreed on the 
nomination of John W. Davis, a man of obvious ability, but one for whom 
neither faction had any enthusiasm. 

Preference Primaries and Delegate Pledges. When it comes to voting many 
delegates find that they are not entirely free agents. In numerous cases those 
who have been chosen by state and district party conventions are under in- 
structions from those who elected them to vote for a certain candidate for 
the Presidency. Also a good many states have Presidential preference primary 
laws, dating back to the Progressive era before World War I. 9 Under such 
laws the voters will have expressed their preferences among candidates, and 
the delegates are directed by the law to give their support to the popular 
preference as expressed in the primary. Under the South Dakota law the 
delegates from that state to a national party convention are required to vote 
up to three times for the people's choice before switching their votes to another 
candidate. Other laws simply call on the delegates to support the popular 
choice. 

When the Presidential preference primary laws were adopted a generation 
or more ago, they were looked upon as being important means for defeating 
the bosses and for ensuring a trifly popular control over Presidential nomina- 
tions. They have not worked out that way, and there is no way in which their 
requirements can be enforced. That the delegates sent to national conventions 
ought to be aware of the people's preferences among candidates for the Presi- 
dency, goes without saying. But a preference expressed by a sprinkling of 
party voters who go to the primaries or caucuses in April or May, may be 
inaccurate at the time, partly because some of the leading candidates have 
not yet declared themselves, and may have little relevance to the situation 
the delegates face at the national party convention in June or July. The 
political situation may have changed; some candidates may have withdrawn, 
others may have been discredited, while new ones have arisen or come to the 
fore that were not before the voters at the primaries. An unofficial poll like 
that of the American Institute of Public Opinion could be a more reliable 
and up-to-the-minute indication of voter preferences. 

Majority, Two-thirds and Unit Rules. Under Republican party rules, a ma- 
jority of all the delegates has always been sufficient to nominate a candidate 
for the Presidency or Vice Presidency. This has facilitated quicker decisions 
in its conventions. For many years the Democrats had a two-thirds rule, but 
this was accompanied by a state “unit rule.” Under the latter, each state dele- 
gation took its own vote first, and then, if the state delegation so voted, the 
entire state vote was cast by its leader as a unit for the candidate who had 

9 See Overacker, The Presidential Primary; also Merriam and Overacker, op. c it, ch. VII. 
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a majority of the delegation. This might also be required by the state conven- 
tion when it sent its delegation to the national meeting. With the rise of the 
primaries, however, and the direct election of some delegates by Congressional 
districts, pledged to support particular candidates, it became unreasonable to 
enforce the unit rule in the national convention. More and more of the states 
permitted their delegates to vote as individuals. As the unit rule broke down, 
the two-thirds rule became increasingly unreasonable. In the 1936 convention, 
where Franklin Roosevelt's renomination was assured by a practically unani- 
mous vote, the two-thirds rule was finally repealed. 

Nominating the Vice Presidential Candidate. With the nomination for the 
Presidency made, attention is turned to the second place on the ticket. Much 
the same procedure is followed as in nominating the Presidential candidate, 
and the leaders who have arranged for the latter have not been unmindful 
of the second position on the ticket. It frequently goes to a man who repre- 
sents a different section of the country, or a different faction in the party. 
A Dry and a Wet, a Conservative and a Liberal on the same ticket are not 
unusual. Among the Democrats, a northerner is usually the Presidential candi- 
date, with sometimes a southerner to balance the ticket. Otherwise, the candi- 
date for the Vice Presidency is taken from a so-called “doubtful state,” a 
state that either party may carry, just a$ the Presidential candidate also is 
in many cases, the thought being that the additional votes for a local resident 
for high national office may be enough to give the party victory in that state. 
Because these considerations as to availability and vote-getting capacity are 
so important, it is very rarely that a major party convention nominates for 
the Vice Presidency a man of outstanding ability. In 1940 Franklin Roosevelt 
and his advisers practically dictated the nomination of Henry Wallace to be 
the Vice Presidential candidate of the party, but in 1944 Mr. Roosevelt kept 
hands off, and Mr. Truman became the nominee over Mr. Wallace. 

Electing the New National Committee. One other bit of business the con- 
vention has to do: that is to form a new national committee. In theory the 
convention elects this committee; in fact each state delegation at the conven- 
tion selects one man and one woman from its own ranks or from the state 
party for these positions, and the Presidential candidate chooses the chairman. 
With these things done, the convention adjourns sine die , leaving the new 
national committee to run the campaign and to carry on party affairs for 
the next four years. 

Criticism of National Party Conventions. Everyone who has candidly exam- 
ined the work of the major party national conventions has found something 
in them to condemn. They are too large, too turbulent, too brief for careful 
deliberation on party policies and candidates. Most of the members have no 
real part in the work that is done, and no true conception of responsible party 
action. Many are unduly influenced by the excitement of the occasion and 
by the flamboyant oratory. 

Surely some way can be found to make the work of national conventions 
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more rational and deliberative than it is, say the reformers. No doubt they are 
right, too, for these quadrennial spectacles are not such as to increase one's 
respect for the processes of democratic politics. A smaller body, meeting for 
a longer period and under quieter circumstances and a sense of real responsi- 
bility, with adequate preparation of information about men and platforms 
in advance, might do a much better job. In some cases, too, no doubt it could 
nominate abler leaders. Nevertheless, such as it is, the national convention is 
the outgrowth and expression of American party politics as it is. Improvement 
will probably have to come from within. 

THE PRESIDENTIAL ELECTION CAMPAIGN 

Following formal notification to the candidates of their nominations, and 
their speeches of acceptance, the campaign really begins in late July or in 
August. The national party chairman takes charge, and with the aid of the 
national committee gets a treasurer and other officers, begins to set up offices 
in the East, in the Middle West, and perhaps in the Far West, arranges for 
the collection of funds, for the recruitment of speakers, for the use of the 
radio, newspapers, billboards, and other media of publicity, and in general 
tries to put “punch" into the party organization that is to carry the burden 
of the work. Space will not permit an adequate consideration here of all that 
is done, and with what purposes and results. This is, furthermore, the sort of 
thing that everyone gets an opportunity to observe more or less closely, every 
four years. 

FINANCING THE CAMPAIGN 

Many Americans have expressed great concern in recent decades over the 
increasing expenditures on Presidential and other elections. Congress and the 
state legislatures, within their respective spheres, have enacted numerous stat- 
utes on the subject of party financing and campaign expenditures without 
much success in reducing the total amounts raised and spent. 

The legislation has been directed at a number of supposed evils such as 
these: (1) Excessively large total expenditures by political parties, political 
committees, and individual candidates; (2) improper sources and methods of 
raising funds, including contributions from corporations and labor unions, 
and assessments upon public officers, employees, and relief recipients by politi- 
cal parties; and (3) improper expenditure of funds, usually listed under the 
headings of corrupt and illegal practices. Most of the legislation emanates 
from the state legislatures, but there is a small body of national laws as well. 
Under one of the most recent of these no political party may spend more 
than $3,000,000 in any Presidential campaign. 

It has been found difficult to enforce such legislation, partly because astute 
leaders in various parties and pressure groups are so ingenious in finding ways 
to raise and spend money without violating the laws, and partly because the 
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personnel and funds provided from public treasuries for enforcing such laws 
are usually wholly inadequate. Estimates by reliable authorities indicate that 
as much as $40,000,000 is probably spent through various channels upon a 
single Presidential campaign. 

Are such expenditures excessively high and do they indicate a danger that 
the Presidency may be bought by the largest campaign fund? Distributed 
over a population of nearly 140 millions, an expenditure of $40,000,000 in one 
campaign amounts to about 35 cents per capita, and nearly 50 cents for each 
potential voter. Considering the extent of the country and the expense of such 
media as newspapers and the radio for reaching the public, and the rise of 
costs generally in recent times, such a total amount of expenditure by two 
major parties over a period of four months or more does not seem grossly 
excessive. Furthermore it is a known fact that in recent Presidential campaigns 
the party that spent most was the loser in the election. 

Nevertheless the legislation in this field represents a wholesome attitude 
and it is not unlikely that whenever the abuses in campaign financing become 
intolerable, means will be found to improve the laws and to enforce them 
more effectively. 

THE ELECTION OF PRESIDENT AND VICE PRESIDENT 

Presidential Electors. Legally the election of the President and Vice Presi- 
dent is not by the voters at all, but by the Presidential electors. In all states 
the laws now permit the voters to choose these electors, and in fact the 
electors do just what is expected of them, i.e., they vote for the candidates 
of their own party for the two offices. Thus the election seems like direct 
election by the voters; the electors seem to be just “rubber stamps/' Never- 
theless, the legislature in any state can at any time legally provide a different 
way of choosing Presidential electors; it could even choose the electors itself, 
or set up a special body of voters to choose them. Election by the electors is 
not the same as election directly by the voters, as will be seen below; and 
the electors are not legally bound to vote for the party candidate. 

Presidential electors are, of course, an entirely different body from the 
delegates who go to the national convention, although some individuals may 
be both delegates and electors in the same year. Each state is entitled to as 
many electors as it has Senators and Representatives in Congress. They are 
nominated for each party by the state party convention or the state central 
committee, according to the law in the particular state. 

Forms of Ballots Used. The names of the candidates for Presidential electors 
appear as a rule in party groups on the state ballot for the November election. 
In a few states, the voter must vote for each one separately, and does not even 
have the benefit of the names of the Presidential and Vice Presidential candi- 
dates to guide him.-This is a rather absurd and awkward arrangement. It can 
work successfully only in states where one party is overwhelmingly stronger 
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than all others, as in the "Solid South." Elsewhere the ballot is so printed 
that the names of the party candidates for President and Vice President are 
bracketed with those of the persons nominated by the party for Presidential 
electors. The instructions on the ballot then permit the voter to make a single 
X in order to vote for the entire group. A number of states have gone so far 
as to eliminate the names of the candidates for electors entirely from the 
ballot; the voter simply puts his mark after his choice (singular) for President 
and Vice President. 10 The names of the party nominees for electors are then 
on file with the secretary of state, who notifies the winning group. Thus the 
voter thinks he is really voting for the candidates for President and Vice 
President, when he is only choosing electors. 

Plurality or Minority Elections. The party getting the highest vote in the 
state, even though not a majority, elects its entire slate of Presidential electors; 
the state's electoral vote at present is not split, and minorities get no repre- 
sentation. When three or more parties are strong contenders for victory, the 
winning party may have a mere plurality of popular votes in a number of 
states, and even a mere plurality in the national vote, as in the case of Wood- 
row Wilson in 1912. There have been cases, indeed, when with only two 
important parties in the field, the winning party had fewer popular votes 
than the loser, as in 1888 when Grover Cleveland (Democrat) was defeated by 
Benjamin Harrison (Republican). Legally, then, the important thing is not 
who gets the largest popular vote, but who gets the majority of the electoral 
votes. Since there are today 96 United States Senators, and 435 members of 
the House, the total number of Presidential electors is 531, and the majority 
necessary to elect is 266. New York has the largest number, 47, or nearly one- 
tenth of the total. Five states have only three each, and the average for the 
states is eleven. On a strict population basis, the small states are greatly over- 
represented. The twelve most populous states, all in the Northeast except Cali- 
fornia, Texas, and North Carolina, have, on the other hand, more than half 
of the electors, and if the three named be excluded, the states of the Northeast, 
with Minnesota-Iowa-Missouri as the western fringe of that region, also have 
more than half of the total. 

Electors Meet in States. Although the choice of Presidential electors is in 
the hands of the states, Congress has set the time of their election and both 
the time and method of casting their votes for President and Vice President. 
Under this legislation 11 the governor of each state is supposed to transmit to 
the Secretary of State in Washington, immediately after the November elec- 
tion, the names of the chosen Presidential electors. If there is any legal dispute 
as to who was elected in the state, it may be settled by the state in accordance 
with its own laws, and if the decision is made six or more days before the 
electors are supposed to meet, the decision is final and binding on Congress. 

10 See L. E. Aylsworth, ‘The Presidential Short Ballot," Amer. Pol Sci. Rev., vol. XXIV, 
pp. 966-70 (1930). 

11 U. S. Code of Laws , Title 3, ch. I. 
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The electors then meet in their several states (by state law, at the state capi- 
tals), on the first Monday after the second Wednesday in December, and cast 
separate ballots for President and Vice President. Then the electors transmit 
to Washington certificates showing the several votes cast by them, together 
with a certificate from the governor showing their own election. The Secretary 
of State publishes these, and also transmits copies to the two houses of Con- 
gress. 

Congress Counts the Ballots. Congress meets in joint session for the count 
of the electoral votes on the 6th day of January, with the President of the 
Senate (Vice President of the United States) presiding. The ballots from the 
states are opened, and are counted by tellers from the two houses. Objections 
are called for in connection with each state’s vote, and the law provides for 
a method of procedure in case of disputed ballots. There has been no impor- 
tant case since 1876. The announcement of the result of the election, and 
the inauguration of those elected are formalities to which no attention need 1 
be given. The oath of office taken by the President at the time of his inaugura- 
tion is that prescribed by the Constitution. 

Vacancies and Succession to Office. The original clause in the Constitution 
on vacancies and succession reads as follows: 

In Case of the Removal of the President from Office, or of his 
Death, Resignation, or Inability to discharge the Powers and Duties 
of the said Office, the same shall devolve on the Vice President, and 
the Congress may by Law provide for the Case of Removal, Death, 
Resignation, or Inability, both of the President and Vice President, 
declaring what Officer shall then act as President, and such Officer 
shall act accordingly, until the Disability be removed, or a President 
shall be elected. 12 

"Removal” of the President could come, presumably, only through impeach- 
ment. The one attempt to remove a President in this way, that involving 
President Johnson in 1868, was a failure. "Death” would be proved by a doc- 
tor’s or coroner’s certificate. "Resignation” of the office has never taken place, 
but Congress has enacted that a resignation or "refusal to accept” the office 
can be evidenced only by a written instrument, signed by the one resigning 
or refusing the office, and deposited with the Secretary of State. "Inability 
to discharge the Powers and Duties” of the office has not been defined. No 
doubt Congress has power to enact legislation to define and determine such 
inability, but it has not done so. A President can be very sick, and largely 
incapacitated, as Woodrow Wilson was for over a year, and still hold office. 
Congress has .-enacted that in case both President and Vice President are 
dead, out of office, or unable to perform the duties thereof, certain cabinet 
members in order— Secretary of State, Secretary of the Treasury, etc.— "shall 
act as President until the disability of the President or Vice President is re- 

12 U. S. Const., Art. II, sec. I, par. 6. 
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moved or a President shall be elected/' 18 Clearly, then, the Constitution and 
the laws provide adequately for succession to the Presidency in case of death, 
and the people noticed, following the death of President Roosevelt in 1945, 
how promptly and smoothly the office, transferred to the Vice President, goes 
right on, with scarcely a pause. 

Other Problems Relating to Succession. A person designated by popular 
vote at the November election to the office of either President or Vice Presi- 
dent may happen to die or become disqualified before the electors cast their 
votes for him, or after their vote is cast and before it is counted by Congress, 
or after the count and before he can take office on January 20th. These con- 
tingencies were not covered in the original Constitution, but are dealt with 
in part by the Twentieth, or "Lame Duck," Amendment (1933): 

Sec. 3. If, at the time fixed for the beginning of the term of the 
President, the President elect shall have died, the Vice President 
elect shall become President. If a President shall not have been 
chosen before the time fixed for the beginning of his term, or if the 
President elect shall have failed to qualify, then the Vice President 
elect shall act as President until a President shall have qualified; and 
the Congress may by law provide for the case wherein neither a 
President elect nor a Vice President elect shall have qualified, . . , 14 

But when does one become a "President elect"? At the November general 
election, or after the electors have voted, or after Congress has counted the 
electoral vote? Here is a new term in the Constitution, and one for which 
there is no definition. Furthermore, the amendment does not cover the case 
of a candidate dying after he has been nominated by a national convention 
and before the November election. Presumably the national convention of 
the party could be reassembled if there were time enough, or the national 
committee could act to select another candidate, but there is little to indicate 
what would be done. Finally, if it is assumed that there is no President elect 
until after the Presidential electors have cast a majority vote for a candidate, 
then the interval between the November popular election and January 6th is 
also not provided for. 

Proposals for Direct Popular Vote on President. All these many difficulties 
and complications in the process of electing a President, but more than all 
the thought that Presidents can be elected without having a popular majority, 
have led to a number of proposals to have the President and Vice President 
elected directly by the voters. No real progress in this direction has been made, 
largely for the reason that no one can find a formula that fits the present 
situation. If a nation-wide majority were required, the souther* states would 
be at a great disadvantage. As they generally exclude Negroes from voting, 
and settle most of their election contests at the primaries, their votes at the 

18 U. S. Code of Laws, Title 3, ch. I, sec. 21. 

18 Sec. 4 of this amendment also has some bearing on the matter. 
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final election are very small. A uniform national suffrage and election law 
would seem to be needed for a national vote on the Presidency. Furthermore, 
all small states would lose proportionately, under such a plan, while the larger 
states would gain in influence in the elections. Nevada with less than 120,000 
population (1940) has three Presidential electors, while New York has 286,800 
inhabitants to every elector it controls. On the population basis, such a dis- 
proportion cannot be justified, but certainly the smaller states would strenu- 
ously oppose any change. To this extent, therefore, the method of electing 
the President is federal, not national. The will of a national majority can be 
defeated under the present plan. 

There are other possible alternatives besides that of a direct, nation-wide 
vote for President, but there will not be space to discuss them. After all, the 
system of nominating candidates is as much to be condemned as the system 
of election, awkward and uncertain as the latter is. The tendency of the 
politicians who control the conventions to reject some of the ablest candidates 
for the Presidency, to take instead “available” men, i.e., those who they think 
can be elected without regard to personal ability, and to favor New York, 
Ohio, and other so-called “doubtful” states over other states in the making 
of nominations, are defects as important to overcome as those of the Presi- 
dential electoral system. Both sides of the Presidential electoral process need 
to be remedied at the same time in accordance with some unified plan. 
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CHAPTER 11 


The Structure and Membership of Congress 


THE BICAMERAL PRINCIPLE 

The structure of the Congress of the United States, which is the legislative 
branch of the national government under the Constitution, reflects two major 
influences, one negative, the other positive. On the one hand many members 
of the Constitutional Convention had served in the Congress under the Arti- 
cles of Confederation and all had observed its actions and appraised its weak- 
nesses. The Articles provided for a single-chambered Congress that would 
represent the states as such; kept the delegates dependent upon the state 
legislatures for their pay, for their instructions, and for their very memberships 
in Congress; and prevented any member from serving long enough or con- 
tinuously enough to become thoroughly competent. Terms were for a single 
year, and no member could serve more than three years in any six. A state 
could at any time fail or decline to send delegates to Congress. In addition 
to these obvious structural weaknesses the Congress of that day was so lack- 
ing in power that it sometimes looked more like an international congress 
than a legislative body. This was clearly a model to avoid. On the other hand 
the framers of the Constitution had before them the examples of the English 
Parliament and of the colonial and state legislatures. These were bodies with 
true legislative powers, and with two houses that were based on different 
principles of representation. Although far from perfect the English Parliament 
and the state legislatures were reasonably representative and effective legis- 
lative bodies. There was no serious doubt at any time but that the majority 
of the framers of the Constitution wanted such a legislature for the United 
States as a whole. 

Historical Reasons for Bicameralism. Bicameralism in the British Parlia- 
ment developed as a means of giving separate representation to different social 
and economic classes, particularly the landed nobility on one side and the 
commoners in the towns and counties on the other. In the colonies there 
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were the interests of the settlers and those of the Crown and governor. The 
former received representation in the assembly, while the governor of Crown 
appointed the council, a separate body. In the first state constitutions there 
were some cases of representation of the larger landholders in the upper house 
and of the poorer classes in the lower. 

Large and Small State Compromise. Aside from these precedents for bi- 
cameralism and the natural desire of many men in the Federal Convention 
to follow precedent, there was one controlling reason why Congress was made 
a two-chambered body. The small states wanted all states to have equal repre- 
sentation, while the more populous states desired representation in proportion 
to their population. Neither party was strong enough to carry its point in the 
convention; and a compromise was effected whereby each state has equal 
representation (two members) in the Senate and representation substantially 
according to population in the House of Representatives. Under this arrange- 
ment neither small states nor large states can impose their will upon the 
other group. The debates over the Constitution brought out several additional 
reasons why the Congress should be made bicameral. 

1. The Senate as Executive Consultative Body . In the first place, the Senate 
was to be a small house capable of advising and assisting the President in 
executive matters and on treaties. The first Senate was small enough for this 
purpose, but when President Washington attempted to meet with it for con- 
sultation on a proposed treaty, the Senators listened but refused to confer, 
preferring to send the matter first to a committee, and the President left them 
in indignation . 1 Attempts at direct consultation ended then and there. Since 
that time the Senate has become a much larger body than even the first 
House of Representatives so that such consultation between the President 
and the entire Senate has become much more difficult, and is not attempted. 

2. The Senate as Representative of Wealth. A number of the framers of 
the Constitution hoped also that while the House represented the people, 
the Senate would represent wealth and property interests, just as certain state 
senates were then supposed to do. John Dickinson “wished the Senate to 
consist of the most distinguished characters, distinguished for their rank in 
life and their weight of property; and bearing as strong a likeness to the British 
House of Lords as was possible .” 2 Other leaders concurred in this view, and 
the Senate was made elective not by the people but by the state legislatures. 
Thus the expected radicalism of the lower house was to be checked by the 
conservatism of the upper. For some decades perhaps this was the character 
of the Senate, but even before the direct election of Senators, the Senate 
began to show signs of liberalism equal to that of the House, and more 
recently the House has on a number of occasions been the check upon the 
more advanced Senate. 

1 McLaughlin, A Constitutional History of the United States, pp. 249-50. 

* Rogers, The American Senate , pp. 17-18. 
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3. The Senate as Representative of States , Not People . Even the hope that 
the Senate would represent states while the House represented people has 
been disappointed. According to this theory the Senate would stand for state 
rights against national encroachments, while the popular House would seek 
national action for the solution of public problems. In fact the Senate, with 
a majority from the poorer and less populous states, has frequently been a 
leader in proposing federal aid bills and other nationalizing measures, while 
the House has concurred rather reluctantly. Clearly the Senate can be no 
less nationalistic than the House. 

4. The House as Initiator of Tax Measures. Finally, the provision of the 
Constitution that “All Bills for Raising revenue shall originate in the House 
of Representatives; but the Senate may propose or concur with Amendments 
as on other Bills, 1 ” 3 adopted in the hope of keeping the control of tax meas- 
ures vested firmly in the more popular House has become almost a dead letter 
through the Senate's practice of “amending" House bills by substituting its 
own measures for them. 

It is evident that these four additional reasons for having two chambers 
were a priori rationalizations rather than propositions based on solid experi- 
ence. All four contentions have been shown to be untenable in practice. Even 
the argument that it is well to have two houses in order to have two separate, 
independent considerations of every bill, is no longer as persuasive as it used 
to be. There is still a great deal of hasty and ill-digested legislation. 

Relative Position of Senate and House. The dominant position of the 
United States Senate over the lower house, though not expected by the 
framers of the Constitution, is now generally accepted. Election to the United 
States Senate is considered a higher goal even than that of election to the 
governorship of the state, with few exceptions. This results from many factors, 
among which may be named: (a) the longer term of the Senators, (b) the 
power that they have in treaty matters, (c) their power to approve or reject 
appointments proposed by the President, (d) the established prestige of the 
Senate arising out of its having had many famous members in the past, and 
(e) the smaller size of the Senate and the correspondingly greater importance 
of each vote in that body. The greater freedom of debate in the Senate is also 
worthy of mention. 

How long the Senate will continue to hold its present position as the more 
important of the two houses no one can say. Many factors need to be con- 
sidered. Upper chambers in other countries have gone into a sort of decline. 
In this country much will depend upon the capacity of the Senate to make 
itself into a more effective and responsible national governing body. 

The Size of Congress. When all the original thirteen states had joined the 
Union, the Senate had 26 members and the House of Representatives had 65. 
As the number of states increased and the nation's population grew larger 
both houses increased in size. There were a few instances of small reductions 

3 Art.T, sec. 7, par. 1. 
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in the size of the House of Representatives as a result of reapportionments, 
but for over a century the tendency was strongly upward. When the reappor- 
tionment following the 1910 census brought the House up to 435 members, 
public opinion and the judgment of Congress itself insisted upon a halt. At 
about the same time the admission of Arizona and New Mexico (1912) in- 
creased the size of the Senate to 96. There has been no increase in either 
house since that time. 

Both houses are far larger in size than the framers of the Constitution had 
in mind. When a Senate of 96 is contrasted with one of 26, or a House of 
435 with one of 65, it becomes clear that the methods of doing business must 
be considerably different and that the need for rules and discipline will have 
increased considerably. On the other hand the original 26 Senators represented 
on the average only 150,000 citizens each (average state about 300,000) and 
the 65 House members only about 60,000 each, whereas today the average 
Senator represents nearly 1,400,000 persons (average state about 2,800,000) 
while the average house member represents over 300,000. These constituencies 
are very large by foreign standards. An exception is found in the Supreme 
Soviet of the USSR where the basis is 300,000 population for each deputy and 
the total membership is 647. The British House of Commons has 615 mem- 
bers with average constituencies of about 70,000, while the Dominion of 
Canada with less than one-tenth the population of the United States has 
245 members in its House of Commons, or one member for about every 
50,000 people. 

Can the Senators and Representatives in the United States Congress truly 
represent such large numbers of people? Can they truly represent them in a 
legislative capacity and at the same time perform all the other services that 
constituents expect of their representatives? On the other hand could two 
houses that are much larger than the present ones effectively carry on the 
business of Congress? To answer any of these questions it will be necessary 
to consider, as we do in the next chapter, what is the true role of Congress. 

THE QUALIFICATIONS OF MEMBERS 

Qualifications of Congressmen. While in general any voter is eligible to 
elective office in the United States, certain special qualifications and disquali- 
fications are laid down in the national Constitution for eligibility to Congress. 
It is provided that members of the House of Representatives in Congress must 
be 25 years old, citizens of the United States for 7 years, and residents of their 
states when elected. 4 The corresponding qualifications for Senators in Con- 
gress are 30 years of age and 9 years a citizen. 5 It is also provided that “no 
Person holding any Office under the United States, shall be a Member of 

4 Art. I, sec. 2, par. 2. 

5 Art. I. sec. 3. Dar. 3. 
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either House during his Continuance in Office/' 6 It is generally agreed that 
neither Congress nor any state may by law add to or subtract from these 
qualifications. Each house is the judge of the elections, returns and qualifica- 
tions of its own members, and each may expel a member by a two-thirds vote. 7 

With these unquestioned powers of control over its own membership, each 
house of Congress has at times in fact set up additional qualifications, not 
by general rule but by its refusal to seat members-elcct. The House has refused 
to seat a Mormon who practiced polygamy (Mr. Roberts of Utah) and a 
Socialist who was under conviction for obstructing the prosecution of World 
War I (Mr. Berger of Wisconsin). Likewise the Senate has denied seats to 
members-elect whose primary and campaign expenditures were excessively 
large in the Senate's judgment and whose campaign funds came in large 
amounts from supposedly tainted sources. On the other hand the Senate in 
one case seated a member who was under thirty years of age (Senator Clay 
of Kentucky), but in a more recent case the under-age person (Senator-elect 
Holt of West Virginia) was urged to and did wait some months until he 
became thirty before presenting himself before the Senate. In none of these 
cases did Congress attempt to lay down a general law for future guidance. 

A tremendous controversy raged for a time during the Coolidge administra- 
tion over the Senate's assumption of power to refuse to scat members-elect, 
as in the case of Frank L. Smith of Illinois. The opponents of the Senate 
majority argued that to refuse to seat a Senator-elect from any state was 
equivalent to denying a state equal representation in the Senate, contrary to 
the Constitution. 8 Since each house is the exclusive and final judge in such 
matters, and since no court would take jurisdiction in a case to compel either 
house to seat the person elected, the protests came to nothing. 

Contested Elections. Each house in Congress has the power to decide con- 
tested election cases, i.e., cases in which two or more persons claim to be 
legally elected from the same state or district. In England and in several 
other countries these questions are settled by the courts, in a judicial manner. 
It is somewhat doubtful whether Congress could legally delegate this power 
to the courts. In any case it has not attempted to do so. Each house appoints 
one or more election committees to which such contests are referred. Congress 
has also enacted legislation to govern contests in the House of Representatives, 
and every person claiming to have been elected to that body must conform 
to this legislation in contesting the election of the person who received the 
certificate of election. The latter is usually seated temporarily by the House. 
The committee in each case has, of course, a majority of its members from 
the party that controls the House, but the common assumption that in these 
cases a Republican House always seats the Republican claimant and a Demo- 

6 Art. I, sec. 6, par. 2. 

7 Art. I, sec. 5, pars. 1, 2. 

8 See the documents in the case of Senator-elect Frank L. Smith of Illinois in Mathews 
and Berdahl, Documents and Readings in American Government, pp. 296-303; also J. M, 
Beck, The Vanishing Rights of the States, New York, 1926. 
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cratic chamber always seats the Democrat is wholly erroneous. Most of the 
cases are settled in accordance with law and precedents, and party votes deter- 
mine the question only in certain marginal, doubtful cases. But even in these 
few cases, it would avoid much public criticism of Congress if an impartial 
judicial body could decide them. 

TERMS AND TENURE OF MEMBERS 

It was intended by the framers of the Constitution that the Senate should 
be a small but stable and slow-changing body, while the House was to reflect 
more fully and more quickly the changes in public opinion. The terms of Sen- 
ators were fixed at six years (one-third to come up for re-election every second 
year) and the terms of Representatives were set at two years. Little objection 
has been raised to the length of Senate terms; when considered by themselves 
they do not seem to be either too long or too short. On the other hand the 
terms of House members are much too brief. A Representative has only well 
begun his work following his election before he has to prepare for another 
election. Elected in the fall of 1946, for example, he takes office in January, 
1947, soon begins to hear rumors of rival candidates who are going to try for 
his seat, and by late 1947 or early 1948 must begin to prepare for the primaries 
or conventions in which he hopes to be renominated, and then, if nominated, 
must plunge into the campaign for the fall election in 1948. This gives him 
too little opportunity to work at the business of being a useful Congressman, 
and requires him to give an undue amount of attention to the business of get- 
ting nominated and elected. There is no way to avoid this except to provide 
longer terms. 

Terms Do Not Coincide. But the terms of Senators and Representatives 
cannot be considered by themselves, nor is the length of terms in years the 
only important consideration. Congress is only one branch of the national 
government. The President and the executive branch as a whole must also be 
considered. The legislative and executive branches need to work together if 
the government is to be a responsible government and to operate in accord- 
ance with public wishes. The coincidence of elections is therefore another 
factor to be considered, since men elected all at one time in a clear-cut cam- 
paign between two parties are more likely to cooperate than men who are 
elected at different times and upon different issues. 

Because the Senators were originally chosen by the state legislatures there 
was no thought of gearing their elections to those for Representatives, which 
come every second year, or to that for President which comes once in four 
years. When direct election of Senators was established in 1913, and the 
nation moved that much nearer to direct popular control of the government, 
the awkwardness of the arrangement of House and Senate terms became 
more clear. Since only one-third of the Senate seats are filled at the election 
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when a President is being chosen, the other two-thirds being "hold-overs/' 
it is possible for a President to face at once an adverse party majority in that 
body. Furthermore, since all the positions in the House of Representatives 
are subject to change every two years, a President often finds his administra- 
tion blocked by a hostile House majority during the second half of his four- 
year term. It is here suggested that, if all Senators and Representatives were 
elected in the Presidential election year and all for four-year terms, the win- 
ning party could almost certainly control both the legislative and executive 
branches for a four-year period. This is a long enough term for a national 
party to begin to put its policies into effect. The normal term in the leading 
parliamentary countries is five years. Furthermore if all the candidates of a 
party, for the Senate, for the House, and for the Presidency, had to stand 
shoulder to shoulder in a joint campaign, the chances of their adopting a 
common policy and accepting a joint responsibility would be greatly increased. 
There are many departures from this standard in the off-year elections and 
especially among the candidates for the Senate. 

It may be argued, of course, that shortening the terms of Senators to four 
years will result in more rapid turnover and shorter terms of actual service. 
There is little reason to expect this result. Four years is a fairly long term. 
Furthermore, the practice of re-electing, members is a very common one and 
it applies to both houses. Although elected for only two years at a time House 
members in many cases succeed in getting re-elected about as well as Senators, 
and there are many records from both houses of men having served from 
twenty up to over thirty-five years. Thus it is clear that the shorter terms in 
the House are no bar to long service. 

PRIVILEGES AND IMMUNITIES 

Freedom from Executive Interference. In the development of the English 
Parliament, and in its long struggle to wrest control of the government from 
the Crown, it became very important to procure freedom for the members 
from interference by the king, and by the executive officers and courts that 
he controlled. The result was the development of certain claims of members 
to privileges and immunities against outside interference. In the cdonial as- 
semblies in America similar claims to freedom for legislators were asserted. 
Some of these claims were written into state and national constitutions. The 
national Constitution provides that: 

They [the Senators and Representatives] shall in all Cases except 
Treason, Felony and Breach of the Peace, be privileged from Arrest 
during their Attendance at the Session of their respective Houses, 
and in going to and returning from the same; and for any Speech 
or Debate in either House, they shall not be questioned in any other 
Place. 9 

® Art. I, sec. 6, par. 1 . 
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This means, of course, that no member may be tried in any court for libel, 
slander, defamation of character, or other similar offense on account of words 
spoken in debate in the house. There is no protection here for the member 
who commits a crime inside or outside of Congress, or even for one who 
becomes drunk and disorderly, or who drives his automobile recklessly. Neither 
can the member, as a rule, claim protection beyond what the Constitution 
states. He may speak freely in the house and even in committee, and his words 
may be issued by regular legislative publications without his becoming liable 
to suit. This privilege is very important if the effectiveness of representative 
government is to be maintained. But the member has no immunity against 
suit for libeling or slandering a person outside of his duties as a member. 

SALARIES AND EXPENSES 

Payment of Salaries. In every country as political power has been transferred 
from the wealthier classes to the masses of the people, there has been a tend- 
ency to establish salaries and to allow expenses for legislators. Members of 
the British House of Commons received no salaries until 1911; members of 
English borough (city) and county councils are still expected to serve without 
pay. The great democratic movement in the United States early demanded 
that compensation be given to all those who served the public as legislators 
or in other official capacities, in order that poor men as well as rich might 
serve, and in order to attach all officials to the public interest instead of having 
them dependent upon and responsible to private patrons. The Virginia plan 
in the convention of 1787 called for the payment of “liberal stipends" to the 
members of the “national legislature." Members of Congress arranged for 
payment of their salaries from the beginning. In 1789 they received small 
amounts per diem, and later annual salaries, which have since been increased. 
Today the salary for all members is $10,000 per year, plus allowances for 
travel expenses and secretarial help. This rate of pay is obviously calculated 
on the basis of full-time employment, for indeed that is almost inevitable 
where sessions are annual and of uncertain length and and where distances 
are long. There is no additional pay for special sessions. Recent increases in 
the cost of living and in the general salary and wage level of the country, 
coupled with an appreciation of the value of the services rendered by Congress- 
men, has led to a strong public demand for a further increase in the salaries 
of Congressmen. 

Abuses in Congressional Expenditures and Appointments. It never looks 
well, of course, for Congressmen to increase their own salaries, and a recent 
attempt by Congress to provide pensions for its members was so strongly 
condemned in the press that Congress quickly repealed its own action. In- 
direct increases of salaries through nepotism and excessive mileage and expense 
accounts are also generally condemned outside legislative halls. Nepotism in 
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this case consists in the appointment of a wife, son, daughter, or other close 
relation of a member as his secretary or to some other position on his own 
staff or in bringing about his or her appointment to some other position in 
the control of Congress, with resultant increase of the total family income. 
This may be justifiable in some cases, but it has an appearance of evil that 
is hard to dispel. Similarly, the very liberal rates allowed for travel receive 
much public condemnation. Congress has been improving its regulations on 
these matters, and at the worst it cannot be said that these expenditures add 
much to the tax burden. The vice lies rather in the fact that legislators who 
expect a high standard of economy and purity in administrative officers, 
themselves often set a rather low standard. They put weapons into the hands 
of cynical critics of all representative institutions. 

Congress and the Franking Privilege. Members of Congress are also much 
criticized for the use and the abuse of the “franking privilege/' This is the 
right, established by law, of each member to send letters and publications 
of an official nature through the mails without payment of postage. The 
charge is made, not without reason, that some members use this privilege as 
a means of circulating their campaign literature. A speech delivered in Con- 
gress, or read into the record, may be printed at the members' expense, but 
is then mailed out by the hundreds or thousands without payment of postage. 
Members justify this by pointing out that when their duties keep them so 
long in Washington each year, they have no other means of keeping in touch 
with their constituents or of keeping them informed. They feel that they are 
at a disadvantage as compared with their political opponents who are at home 
talking to the voters. These opponents, on the other hand, argue that the 
franking privilege gives the incumbent a great advantage in the campaign 
over those who are not members of Congress. A definite postage allowance 
for each member, varied for Senators in accordance with the population of 
their states, might be a more defensible arrangement than the franking privi- 
lege. 

Total Expense of Congress. The first annual budget of the entire national 
government (1789) was about $3,000,000. In recent years the expenditures 
for maintaining Congress alone have been about $20,000,000, including the 
Capitol building and Library of Congress expenses. In view of this contrast 
it is hard to believe that the expenditures on Congress have increased less 
than those for the rest of the national government, and that the maintenance 
of Congress costs less than one-half of f one per cent of the total ordinary 
national budget, but that is the case. As an item by itself the present expendi- 
ture on Congress is important enough to call for the most careful accounting 
and control and perhaps for a separate office of financial management. On the 
other hand it may be true that too little is now being expended on certain 
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Congressional activities to permit Congress to become as efficient as it needs 
to be in legislating for the nation. 

CONSTITUTIONAL*APPORTI ONMENT OF MEMBERS 

The great compromise in the convention of 1787 upon the issue of repre- 
sentation in Congress covered primarily the question of apportionment or 
how many members to each state. The metho.ds of electing the members 
of the two houses were also dealt with briefly, but the provisions on this 
subject have been changed by constitutional amendment, statutes, and cus- 
tom. Apportionment, districting, and methods of election are all very impor- 
tant in determining who shall be elected to Congress, the quality of its mem- 
bers, and the extent to which they will represent their states or districts, and 
the nation as a whole. 

APPORTIONMENT AND ELECTION OF SENATORS 

According to the national Constitution, each state is to have two Senators, 
and “no State, without its Consent, shall be deprived of its equal Suffrage 
in the Senate.” 10 Whatever their population, area, or wealth, states are en- 
tirely equal in the Senate. When this so-called equality was established, Dela- 
ware (59,000 population) had less than one-twelfth the population of Virginia 
(747,000). In 1940 the discrepancy between the most and least populous 
states. New York and Nevada, was 122 to 1, while in area Texas exceeds Rhode 
Island 250 to 1. In the Senate today 12 Senators represent less than 2 million 
people, whereas 12 others represent over 50 million. Fourteen Senators from 
7 states represent fewer people than the 2 Senators from such an average 
state as Iowa or Minnesota. These inequalities in the apportionment of Sena- 
tors are likely to increase rather than decrease as the industrial states continue 
to outstrip the agricultural states in population growth. They reveal also the 
extent to which the Senators fall short of being truly representative of the 
nation in the sense of representing equal numbers of people. 

For 125 years the Senators were elected from their respective states by the 
state legislatures. This was in accordance with the intention of the framers 
of the Constitution to have the Senate somewhat removed from direct popular 
control. But the wave of democratic ideas that swept the country during this 
period cut deeper and deeper into the control of the legislatures over Senate 
positions. Men were nominated for the United States Senate in various states 
by popular petitions, party conventions, and legally established preference 
primaries which the legislatures dared not ignore. In many cases men who 
were elected to state legislatures were pledged in advance to vote for a certain 
man for United States Senator. Great wealth also played a part in the Sena- 
torial elections with the result that there were scandals over the illegal use 

10 Art. I, sec. 3, par. 1; Art. V, last sentence. 
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of money and deadlocks in the legislatures over Senatorial elections which 
prevented the legislatures from performing properly their legislative functions. 
Public opinion finally became so overwhelmingly against the system of legis- 
lative election of Senators, that Congress proposed and the states ratified 
(1913) the Seventeenth Amendment, for the direct election of Senators by 
the body of voters who choose Representatives. Over thirty years have passed 
under this plan without any serious proposals to change it. 

The districts for the election of Senators are entire states. Each state has 
two Senators, but as a rule only one is elected at a time, so that in effect the 
state is for this purpose a “single-member district” Whenever by death or 
resignation there is an additional Senate vacancy from a state to be filled at 
the same election the ballots list one set of candidates for the regular or full- 
term position and a separate group for the short-term vacancy. In most of the 
states the governors are now permitted to fill temporary vacancies, but only 
until a special election can be held, or until the next regular election. Many 
Senators come in through such temporary appointments, but not all run for 
election thereafter. 

Practically all the states provide for the nomination of Senate candidates 
through partisan direct primaries. The contests for party nomination for the 
Senate are among the most exciting in any state primary, and the final elec- 
tion contest frequently draws more votes and more publicity than the contest 
for the governorship. 

In short, the Senators have been brought within the range of popular con- 
trol in each state without having been made fully amenable to state or national 
party control. Many of them conduct their own campaigns in their own way, 
and offer views and policies that are contrary to those of the national party 
leaders. They are not all elected to office along with the President, and the 
national party has no control over their nominations. For these reasons, among 
others, they continue to be an unpredictable element in the conduct of 
national affairs. 

APPORTIONMENT, DISTRICTING, AND ELECTION OF* 
REPRESENTATIVES IN CONGRESS 

Apportionment of the House of Representatives. Each state is guaranteed 
one member in the House of Representatives. The rule for the apportionment 
of all the other members of this House is stated in the Fourteenth Amend- 
ment as follows: “Representatives shall be apportioned among the several 
States according to their respective numbers, counting the whole number of 
persons in each State excluding Indians not taxed.” 11 Prior to this amend- 
ment (adopted in 1868), Negroes in slavery had been counted as only three- 
fifths of one person each; since then all Negroes must be counted fully, and 

11 Artiend. XIV, sec. 2. 
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the number of Indians not counted because not taxed is small and steadily 
decreasing. 

It should be noted that it is not the number of citizens f nor the number of 
voters that is considered, but the total number of natural persons in the states, 
excepting untaxed Indians. Aliens are counted along with others. This situa- 
tion cannot be lawfully changed except by constitutional amendment. On 
the other hand should any state abridge the right of adult citizens to vote 
“except for participation in rebellion or other crime/' Congress may propor- 
tionately reduce that state's representation in the House of Representatives. 
This provision of the Fourteenth Amendment, designed to ensure Negroes 
the right to vote equally with whites in the southern states, has never been 
applied. It is today the settled sense of the country that this clause in the 
Fourteenth Amendment will not be enforced, because enforcement would 
probably result in more social losses than gains. The southern states continue, 
therefore, to have full representation in Congress, and other means must be 
found to ensure Negroes a fair right to vote. 

The Census and Decennial Reapportionments. The Constitution further 
provides that a census shall be taken every tenth year, beginning in 1790, with 
the implication that a reapportionment of members shall follow each census. 12 
Representation was so reapportioned after eveiy census down to and including 
1910, and the House was almost steadily increased in size from its original 65 
to 435. By that time public opinion demanded that there be no further in- 
creases. But if no more members were to be added, and if the states of largely 
increased population were to get their due, some states of declining or sta- 
tionary population would have to give up members and some Representatives 
would lose their seats. When a state is cut from ten to nine or four to three 
representatives, someone has to drop out. This aroused such opposition in 
Congress that the decade after the 1920 census passed without a reapportion- 
ment— the only case of its kind in the nation's history. 

Apportionment Act of 1929 . A long controversy ensued, both in and out 
of Congress, which ended in 1929 when Congress passed an act shifting the 
responsibility for reapportionment after the 1930 and later censuses to the 
President. 13 He is directed by the act to send to Congress following the 1930 
census and each succeeding one, a statement showing the number of persons 
in each state to be counted for apportionment purposes, and the number of 
representatives to which each state would be entitled (a) according to the 
system of apportionment last used, (b) according to the system of major frac- 
tions, and (c) according to the method of equal proportions. If Congress took 
no action after receiving the President's message, the reapportionment was to 
be made according to the system last used. The system of calculation last 
used before 1930 was that of major fractions, so that in the reapportionment 

12 Art. I, sec. 2, par. 3. 

18 Statutes at Large , vol. 46, p. 26; U. S. Code Annotated, 1936 supplement, Title 2, 
ch. I, sec. 2; and amendatory act of April 25, 1940, 54 St. at L., 162. 
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following the 1930 census, and later after the 1940 census, methods (a) and 
(b) were the same. The differences between (b), major fractions, and (c), equal 
proportions, is a mathematical one not necessary to explain here. 14 Indeed the 
two methods would have produced the same results in 1930-31; and in 1940-41 
the difference between them would have affected only one seat. This would 
have been transferred from Arkansas to Michigan by major fractions and 
would have remained with Arkansas under equal proportions. Congress there- 
upon enacted in 1941 that all future reapportionments shall be made by the 
method of equal proportions. The immediate result was to save one seat for 
Arkansas. 15 Following the 1930 census 27 seats in the House were shifted from 
state to state, but after the 1940 census only nine seats were transferred, mostly 
from the Northeast and Middle West to the South and Far West. The aver- 
age population per member in all states has risen to over 301,000. 

It is to be presumed that the present legislation on reapportionment of 
seats in the House will remain undisturbed for some time to come. Since it 
provides a just and almost automatic method to be used after each census, 
it will avoid much argument and bitterness in Congress. Complete justice re- 
quires, however, not only that the apportionment to each state y but also that 
the districting for elections within it , shall be fair. 

Districting for Representatives in Congress. The Constitution provides that 
each Representative shall be a resident of the state from which he is elected, 
but says nothing about the districts from which members are to be elected. 
Prior to 1842 the states followed various practices in these elections, electing 
both from the state at large and by districts. In that year Congress enacted 
that all Representatives should be elected by single districts, and this is still 
the general requirement. This necessitates the division of all the more popu- 
lous states into Congressional districts by acts of the state legislatures. Redis- 
tricting is supposed to follow each new apportionment. Where redistricting 
has been delayed, however, Congress has been willing to seat one or more 
Representatives from a state elected at large to complete a state's quota. There 
are ten such members in the 79th Congress (1945-46), not counting the single 
members from Delaware, Nevada, Vermont, and Wyoming. 

From 1842 to 1872 Congress left it to the legislature of each state to divide 
the state into Congressional Representative districts composed of '‘contiguous 
territory" according to each legislature's own judgment. Then from 1872 
down to 1901 it regularly provided in each decennial reapportionment act 
that the Representatives should be elected by districts composed of a con- 
tiguous territory, and containing as nearly as practicable an equal number of 
inhabitants. In 1901 and 1911 it went farther, providing that each district 
should consist of contiguous and compact territory. This provision placed a 

14 See E. V. Huntington, A Simple Explanation of the Method of Equal Proportions and 
of Two Conflicting Methods , Cambridge, Mass., 1928. See also Laurence F. Schmeckebier, 
Congressional Apportionment , espec. chs. II, III. 

15 Act of November 15, 1941, c. 470, sec. 1, 55 Stat. 761, Title 2 U. S. Code, sec. 2a. 
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legal responsibility on the state legislatures to provide for single-member Con- 
gressional districts, and at least a moral responsibility to be fair in defining 
their boundaries. 

There was no way provided to enforce the rules about equal population and 
contiguous and compact territory, however, and Congress omitted these re- 
quirements from the reapportionment act of 1929. The Supreme Court has 
held, therefore, that since the last prior apportionment act, that of 1911, has 
been superseded, the state legislatures are now free to make the Congres- 
sional districts as they see fit. 16 It is not certain that they are required to make 
Congressional districts at all, but the practice of districting still prevails. In 
the more populous states (New York with 45 Representatives in Congress, 
Pennsylvania with 33 and so on down through the “average” state with nine 
to those with even fewer Representatives) there is much opportunity for dif- 
ferences of judgment as to how the districts shall be drawn* upon the map. 

In order to judge fairly as to how the districting system works for the elec- 
tion of Congressmen, we need to consider first the arguments for the adoption 
of the system. 

Reasons for Single-Member Districts. Several reasons are usually put for- 
ward for the wide prevalence and popularity of this method of electing repre- 
sentatives. (1) In the first place the system is exceedingly simple for the voter. 
From among two or more candidates he needs to choose but one. (2) Secondly, 
the voter gets a strictly local representative, one who probably lives near him; 
one whom he may come to know; and one who is definitely his representa- 
tive, whereas if there were two or three from the district he might not know 
to which one to turn. (3) There is an assured territorial distribution of repre- 
sentatives; not all will be bunched in one place, while other areas of the 
state go unrepresented. (4) For the candidate, too, it is simple. The area over 
which he must campaign is reduced to a minimum; the candidates against 
whom he must campaign are few; he can “size them up” and plan his cam- 
paign accordingly. ($) Party leaders also generally favor this method, since it 
simplifies their problems, too, and enables them to select candidates suitable 
to the district and to vary their campaign methods to meet local requirements. 
(6) Then, too, they can often devise ways to split the opposition in a particular 
district, and thus enable their own candidate to win by a plurality. (7) Finally, 
for the public at large, this method usually gives the majority of the voters 
a majority of members, although this result is not assured and, when it takes 
place, it is partly a result of gross local inequalities canceling each other. 

Most of the advantages alleged in favor of the single-member district system 
have been borne out in practice, at least when the system is compared with 
possible alternatives. The system tends somewhat to over-emphasize the im- 
portance of local representation, and it encourages the idea that the Repre- 
sentative in Congress is to be a chore boy for individuals and groups in his 

16 Wood v. Broom (1932), 287 U. S. 1. For state maps of existing Congressional districts 
see the latest Official Congressional Directory. 



REPRESENTATIVE DISTRICTS 175 

district. This puts the emphasis in the wrong place and as the districts have 
become more populous it has resulted that some members have been over- 
whelmed with such work. On the other hand the voters have a right to know 
who represents them, and public education is already slowly changing the 
people's idea of the function of the Representative. 

By way of contrast the election of members at large by the ordinary system 
of voting in any state that is entitled to three or more members would de- 
mand much more of the voter and in states that elect a dozen or more mem- 
bers would probably result in much blind voting or the acceptance of party 
slates and emblems without much individual judgment on candidates. Fur- 
thermore in a few cases where at-large election of members has been tried, as 
in Minnesota in 1932, it happened that all the successful candidates were 
bunched in one part of the state instead of being distributed according to 
population. 17 

The Question of Majority Rule. It is clear, however, that the single-member 
district system does not guarantee either majority rule or a fair minority repre- 
sentation. This is true for several reasons. First, to get a majority or a winning 
plurality in more than half the districts it is not necessary for a party to have 
a majority of the whole number of voters. Even if the district boundaries are 
fairly drawn to provide compact districts of contiguous territory, the voters 
may be so grouped that one party controls a majority of districts by small but 
safe margins while the other party or parties have their votes highly concen- 
trated in a few districts. The mathematical basis for this is that 51 per cent 
of 51 per cent (a majority of majorities) is only a little over 26 per cent, but 
that is enough to control. Just suppose five Congressional districts in a state 
with an average of 100,000 voters in each. The result in votes and seats might 
be something like this if only two parties were involved: 



Dist. 

Dist. 

Dist. 

Dist. 

Dist. 

Total 

Total 


1 

2 

3 

4 

5 

Votes 

Seats 

Party A . . 

55,000 

53,000 

55,000 

36,000 

35,000 

234,000 

3 

Party B . . . 

45,000 

47,000 

45,000 

64,000 

65,000 

266,000 

2 


Here a minority party, with less than 47 per cent of the votes, wins more seats 
than the majority party, with over 53 per cent. On the other hand the district 
boundaries might be so drawn that the 53-per-cent party could win all the 
seats. 

If three or more parties are in the running the largest single party may have 
a still easier time in winning seats because the total opposition, even though 
considerably larger, will also be more split up. 

17 See R. V. Shumate, “Minnesota’s Congressional Election at Large,” Am. Pol. Sci. Rev., 
vol. 27, pp. 58-63 (1933). 
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The mathematical principle that has just been illustrated is entirely neu- 
tral as between the contending political parties. It is not surprising, however, 
that political leaders learned very early to take advantage of the principle. 
They developed the practice that came in this country to be called “gerry- 
mandering.” This is nothing more than the arrangement of district boundaries 
in such a way as to give your own party the advantage over other parties in 
electing members of a legislative body. Knowing the relative voting strength 
of different parties in all the voting precincts, towns, and counties, you simply 
group these together in such ways as will assure your party of victory in a 
maximum number of districts. To achieve this result you may have to create 
some queer-shaped districts (“salamander,” “horse-shoe,” “shoe-string,” “sad- 
dlebag,” and so on). The term “gerrymander” came from the name of Elbridge 
Gerry, an early Massachusetts practitioner of the art, one of whose products 
looked like a salamander, and hence the word “gerrymander.” 

The party that dominates the state legislature may itself be a minority 
party that controls the state only because of prior state gerrymandering or 
because of constitutional rules that give each town or country equal represen- 
tation without regard to population. Such a party will naturally be under great 
temptation to gerrymander the Congressional districts also in its own favor, 
but so will a true majority party that wants to perpetuate its own power. 

Second . Although gerrymandering is entirely possible even where the dis- 
tricts are kept substantially equal in population, there are further possibilities 
when it is permissible to make districts of unequal population. If the state 
average for Congressional districts is 300,000 population, differentials of as 
much as 10 per cent each way (i.e., 270,000 to 330,000) are not uncommon 
at the time of redistricting. As population shifts occur in the state, even greater 
discrepancies appear. The growing cities of the northern states, in which the 
Democratic vote has been increasing, have suffered grave injustices in recent 
decades from rurally dominated Republican legislatures which have refused 
to make new districts on a strict population basis. Some of these states con- 
tinue to elect one or more Congressmen at large because, although recent 
^apportionments have allowed an additional member or more to the state, 
the legislature has refused to allot the added members to the urban areas that 
are entitled to them. Some states have not redefined their Congressional dis- 
trict boundaries for a long time, so that already there are great differences in 
population among the districts. 18 

Third. Another factor that operates to prevent true majority rule and ade- 
quate minority representation under the single-member district system is the 
influence of great “landslide” votes for popular candidates for the Presidency. 
When such landslides take place enough extra votes are swung to the win- 
ning side in enough districts to permit many of the party's Congressional 
candidates to squeeze through on small pluralities or majorities. Thus in the 

18 See Census Bureau Release, July, 1945, entitled '‘Population of the United States by 
Congressional Districts/’ 2 pages. 
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1936 election President Roosevelt carried the country with 607 per cent of 
the popular vote, the Republicans receiving 36.4 per cent. Disregarding minor 
parties, the Democrats would on this basis have been entitled to 57 members 
in the United States Senate and 261 in the House. Instead the 75th Congress 
began in 1937 with 75 Democratic Senators and only 17 Republicans, while 
in the House there were 334 Democrats to 89 Republicans. Such sweeping 
majorities for victorious parties, and such gross underrepresentation of minori- 
ties are not desirable, since they prevent the minority party from performing 
effectively its function of opposition, yet such sweeps occur frequently where 
the single-member district system is used. 

Generally in the off-year elections, i.e., those in which a President is not 
being chosen, the minority party recovers a little of the ground it lost under 
the “landslide” of the Presidential election. This backward swing cannot be 
counted on, however, to give truly proportionate representation. Generally 
speaking, also, the local inequalities favoring one party in one state do not 
balance or cancel out the inequalities that favor the other party elsewhere. 
Some corrective device is needed to ensure a more proportionate distribution 
of seats between majority and minority parties. 

The Local Residence Rule. In the American mind .the single-member dis- 
trict system is strongly associated with the local residence rule. The latter is 
the principle that only a person resident in the district can properly represent 
it in a legislative body. The elected member is to be not a representative of all 
the people, but only of that specific portion of them confined within the dis- 
trict boundaries. As far as Congress is concerned, Senators and Representatives 
are required by the Constitution to reside within the states they represent but 
not within any particular district of the state. It is only custom and tradition 
that make residence within his district necessary for the Representative in 
Congress, but the custom is almost unbroken. The consequences of this rule 
are numerous and important. A member, no matter how able, experienced, 
and valuable to the public at large, if defeated in his own district, is deprived 
of his chance to serve the public, temporarily or permanently. He cannot re- 
enter Congress through election from some other district, as is often done in 
England. There may be a sudden end to his legislative career. Other men of 
ability, seeing the uncertainty of legislative careers, are no doubt deterred in 
many instances from even attempting them. 

Sensing this situation, many an elected Representative turns to the work 
of looking out for his own district. If he is shrewd, he lets no opportunity slip 
to do something for his constituents even though it be unwise and uneco- 
nomical for the public as a whole. The member cannot afford to neglect his 
district; he must get something for it or rival candidates will arise locally to 
charge him with neglect. “My worthy opponent has become a statesman. He 
has no time to give to the people back home.” This is an accusation par- 
ticularly hard for a Representative in Congress to meet, for he, even more 
than the Senator, is supposed to get favors for his district and his constitu- 
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ents: post office buildings, river and harbor improvements, emergency works 
and relief appropriations, jobs, and pensions. Those who are successful in 
these things are the ones who tend to survive politically. Only those members 
who have strong holds on their constituencies can afford to give largely of 
their time and energy to national affairs. 

Summary. The present system of electing Representatives to Congress by 
single-member districts, although it has the general support of the nation, has 
revealed certain defects in practice. It does not guarantee either majority rule 
or adequate minority representation. It lends itself to the injustices of gerry- 
mandering whereby minorities can sometimes perpetuate themselves in power 
and, conversely, majorities can deprive minorities of proportionate represen- 
tation. It plays into the hands of those who emphasize the local residence 
tradition, encourages a narrow localism, and induces the Representatives to 
devote an excessive amount of time and attention to local as against national 
interests. As Congress has worked out a fair and nearly automatic system of 
reapportioning representation among the various states, so the call is now 
for some equally effective devices to assure a just districting of every state and 
some means of “raising the sights” of the members elected by districts from 
local to national issues. 

Election of Representatives. As is the case with Senators, Representatives 
in Congress are ordinarily nominated in direct partisan primaries conducted 
in accordance with state laws by local election officials. The rules concerning 
candidacy vary somewhat but in general all that a person has to do to be- 
come a candidate is to file his name with the proper state or county officer and 
pay a small fee. One consequence of these laws is that the party leaders have 
far less control over the candidates than they did in the days of nomination by 
party conventions. To some extent this breaks down state control over Congres- 
sional delegations, but it does so without giving the national party any added 
control. There is nothing like the English system of party designation or ap- 
proval of the candidates for the various districts. Is it surprising, then, that 
party discipline in Congress is very lax and that there are defections from 
the party line even on important issues? 

It may be that the American system will prove, in the long run, to be the 
better one. It may, in fact, be necessitated by the great extent and the multi- 
plicity of the interests of the country. At the same time it brings to both 
houses of Congress a rather varied array of talents and views, and makes very 
difficult the attainment of responsible party government. An able and popu- 
lar President can do a great deal to keep down insurgency in his party, but 
even one as popular as Franklin Roosevelt had to face open revolt at times. 

From among those who have been nominated the voters in each Congres- 
sional district make their choices at the regular November election in the 
even-numbered years. The elections are conducted by state and local authori- 
ties under state laws, but are carefully watched by the national authorities to 
discourage fraud and the violation of the national laws. Some prosecutions 
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by the national government against state and local officials for frauds in 
Congressional elections take place after almost every biennial election. 

Vacancies in the House are filled by special elections called by the governor 
of the state concerned in accordance with the national Constitution and laws. 

HOW REPRESENTATIVE IS CONGRESS? 

Summarizing a little of what has been said it appears that the Senate clearly 
over-represents the small states and thus falls short of representing the nation, 
but the House comes very close to representing states in accordance with their 
population. On the other hand through gerrymandering and the failure to 
redistrict, many states fail to accord equal Congressional representation to all 
parts of their population. 

From the viewpoint of education and ability the Senators and Represent- 
atives in Congress average far higher than the populations they represent. In 
the light of this known fact it comes as a shock and surprise to find that 
various polls of public opinion have shown the members of Congress to lag 
far behind their constituents on such vital issues as international organization 
and wartime price controls. Why is this? Is it related to the fact that most of 
the members are lawyers (309 out of 531 in 1944), and therefore belong to a 
traditionally conservative profession? Or is it connected with the fact that the 
typical Congressman is well above average age, a man whose education dates 
back to about World War I or even earlier? While science, industry, medicine, 
social work, and the administrative branch of government have become "re- 
search minded” and bold in trying out new discoveries, very few members of 
Congress make any effective use of even their own Legislative Reference 
Service. Indeed when they come to Washington many of them have very 
little idea of what the national government is. 

This is not to say that Congress has not done good work under able leader- 
ship, but it does raise the question whether Congress, composed as it now is, 
can itself provide the leadership of the nation. Its true function may be a very 
different one. 

All these questions bring us to some other major topics. What is the role 
of Congress in the national government? How is it organized and how does 
it do its work? It may be that the difficulties lie largely in improper organiza- 
tion and procedures. 
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CHAPTER 12 


Congressional Organization and Procedure 


THE CHANGING ROLE OF CONGRESS 

In the first few years under the national Constitution Congress was busy 
creating executive departments, organizing the national judiciary, and in gen- 
eral giving shape to the new national government. President Washington had 
no large positive program of legislation to urge upon it, although his secre- 
taries (especially Hamilton) laid certain major proposals directly before Con- 
gressional committees. In those early years Congress played a highly construc- 
tive role in the formation of public policy and administrative organization. 

For many decades thereafter, while the national government followed a 
policy of relative inactivity and the Presidents usually did little more than 
head the administration, it was generally conceded that Congress not the 
executive had the responsibility for shaping national policy. The President was 
to carry out the laws, not to say what the laws should be. All the early text- 
books on the Constitution made this clear, and both Congress and the Presi- 
dent were usually inclined to accept it as good gospel. In fact, of course, each 
major party early agreed upon a general policy for the government to follow, 
and each President made definite recommendations for legislation in accord- 
ance with his party's policy, but by and large this left Congress a relatively 
free hand in the enactment of laws. Policies concerning the territories, the 
admission of new states, tariffs, and slavery, for example, were largely made 
by Congress. 

In time there came a substantial shift in this respect. Presidents arose who 
assumed a more masterly tone and who accepted the responsibilities of both 
party and national leadership. Even more, as the tasks of government multi- 
plied, as the number of administrative agencies became greater and their im- 
portance increased, and as the nation grew in population, in area, and in the 
interdependence of its parts, Congress became increasingly unable to cope 
alone with the nation's problems. It had its own problems of increasing num- 
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bers, the recurrent additions of poorly informed members, and the splitting 
up of its work among committees. It more and more lost touch with what 
the government was actually doing. Most individual members felt and many 
still feel a sense of frustration in the face of a great national administrative 
machine, which earlier Congresses had helped to create but which they found 
almost impossible to understand or to influence except in minor ways at a 
few peripheral points. Congress had come to be, as it were, excluded from the 
government and relegated to the role of an outside critic. On the other hand 
the President, with direct control over the major departments, and in position 
to receive the best available advice from the increasing numbers of permanent 
civil servants, as well as from the department heads, became more and more 
the center of national energy and direction. He alone was able to present 
national and co-ordinated plans for the general policy of the government. The 
major proposals for legislation simply had to come more and more from the 
administrative branch of the government rather than from the individual 
members or committees of Congress. 

The true role of Congress today is, therefore., something quite different 
from what it was in the beginning but certainly it is not a less important role. 
Looking at what Congress does, and what in some respects it could do better, 
its functions appear to be somewhat as follows: 

1. With respect to policy its primary role is not to initiate , but to examine , 
criticize , modify , and in extreme cases even to veto policies proposed by the 
administration. The President and the administrative agencies under him are 
in the best position to understand national needs and to express a national 
viewpoint. The President makes policy proposals to promote what he con- 
ceives to be the national welfare. But Congressmen represent more thoroughly 
all the particular sections and interests of the country. If a number of them 
representing a real majority of the people find any proposal by the President 
to be undesirable, then Congress should modify or even reject the proposal. 
This in fact is what Congress does on policy today. Most of the important 
policy recommendations come from the President or, with his approval, from 
the principal agencies of the government. For Congress and for the American 
people it is better that Congress keep an effective independent control and 
a genuine veto over new policy proposals than that it seek to regain the initia- 
tion of policy. 

2. Having approved a proposal, Congress has the function of enacting it 
into enforceable law . Both the enactment and enforcement are covered in the 
same legislation and both call for most careful drafting. Faulty drafting of 
legislation, and loose and careless delegations of authority to the administra- 
tion lead to defective administration and much public criticism of the gov- 
ernment. 

3. When Congress has enacted any law it at once becomes jointly respon- 
sible with the administration for its proper enforcement. In consequence of 
this, and as a result of its somewhat detached position. Congress has the 
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function of continuously examining and criticizing the administration and of 
holding it to public account. This censorial function is of the utmost impor- 
tance. It is being exercised constantly, through regular committee hearings 
on requests for funds and for new legislation, through special investigating 
committees, through requests for reports, and through speeches by Congress- 
men, in Congress and out.- This is a function for the majority party as well 
as for the minority, although the latter will make more political capital out 
of it. 

4. Finally Congress and its individual members have the function of in- 
forming the people of what the government is doing, and informing the gov- 
ernment of what the people need. This is a two-way function for every mem- 
ber.' He needs to inform the Congress, the Administration and to some extent 
the whole nation about the needs and the views of his own state or district, 
but he also has the duty to inform his constituents in his state or district 
about national needs, policies, and administration. At this point he is often 
in a dilemma, for if he is an avowed critic of the administration, as many a 
minority member is bound to be, he cannot easily become the impartial re- 
porter and informant. If when in the minority he overdoes his adverse criti- 
cism of the administration, his embarrassment may be considerable when his 
own party comes to power and has to .carry out the same laws and in much 
the same way as the previous administration. 

To the end that it may perform these functions adequately Congress needs 
(a) a suitable organization and suitable procedures; (b) an adequate staff , also 
properly organized; (c) information about the nation , its government and its 
problems, as few other groups need that information; (d) facilities for reaching 
the public , nationally as well as by states and districts, through every impor- 
tant medium of public information; and (e) an objective, responsible , and na- 
tional point of view , so that it can see not only the needs of particular districts 
and states but the needs of a nation in a world of nations. 

Like every organization whose functions are changing Congress finds itself 
today inadequately equipped to do what is expected of it. Its organization, 
rules of procedure, staff, and facilities were developed in earlier days when its 
role was a very different one. It has never fully overhauled its organization and 
methods. In recent years, however, many members have become convinced 
of the need for some drastic changes. Leaders of public opinion outside of 
Congress are even more insistent that something be done. The present arrange- 
ments will be set forth, and something will be said about proposed reforms in 
the pages that follow. 

CONGRESSIONAL ORGANIZATION 

The purpose of the organization of the legislative body is primarily to 
facilitate its business. But, since in democracies unanimity on any matter is 
seldom possible, the purpose may be defined more precisely as that of per- 
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mitting the majority to have its way, while at the same time enabling the 
minority to perform its function of criticism. Wherever a so-called legislative 
body is found which does not permit the majority to act, the legislative func- 
tion is temporarily paralyzed; and where the minority cannot be heard in 
criticism of what the majority is doing, one can suspect that a dictatorship 
rules the state. 

Organization and Leadership. The majority itself must have organization 
if it is to do its work effectively and carry out its program. Such organization 
necessarily implies party or group leadership. The rules that define the or- 
ganization must then be so framed as to permit not only the expression of 
individual members' views and minority protests, but also the presentation 
by the majority leaders of the measures that they deem necessary and the 
procuring of action upon them. 

The importance of having leadership in legislative bodies cannot be em- 
phasized too much. Unorganized individual action can be paralyzing to the 
body as a whole. Leadership may come from various sources such as: (a) from 
the executive branch of the government; (b) from the dominant party in the 
legislature, which may be opposed to the executive; (c) from some outstanding 
individual among the members, without regard to party; (d) from powerful 
interests organized in a lobby; (e) from leading newspapers that are creating 
a strong public opinion for some action. Whatever the final source from which 
the leadership comes, it must operate on and through the members of the 
legislature itself. Therefore it will be found that every legislature has an or- 
ganization and a body of rules that facilitate the particular kind of leadership 
to which the nation in question is accustomed. 

Rules of Organization and of Procedure. “Rules” and “organization” are 
closely related, but are not interchangeable terms. There are really two kinds 
of rules, those that define the legislative Organization, create its offices, and 
confer powers upon them; and those that define the steps to be taken in the 
procedure on bills. These may be roughly distinguished as “organizational” 
and “procedural” rules, respectively. 

Rules and Regulations of Parties. All the rules, whether organizational or 
procedural, may be further differentiated into those that are official , i.e., that 
have more or less the effect of law; and those that are unofficial , party-made, 
for the governance of the party's members in all partisan matters that arise. 
Technically, of course, only the official rules may be called rules of the legis- 
lative body, but it should not be forgotten that actually the caucus or con- 
ference of the dominant party, as well as the steering committee, the floor 
leader, and the party “whips,” though not recognized in the official rules, are 
important parts of the working organization of Congress as they are of othe r 
legislatures. 

Official Rules Governing Congress. The official rules governing the organi- 
zation and procedure of Congress will be found in several places. First, there 
are a few highly important rules prescribed by the Constitution itself. These 
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deal with presiding officers, sessions, adjournment, quorum, journals, votes, 
and the adoption of rules. 1 Second , there are a few statutes passed by previous 
Congresses that regulate the organization of each new House of Representa- 
tives, the compensation and expenses of members, the officers and employees 
of the two houses, their duties and their salaries, the Library of Congress, Con- 
gressional investigations, the calling of witnesses, contested elections in the 
House, and the office of legislative counsel. 2 Third, come the rules adopted 
by each house for itself. These deal primarily with procedure on bills and the 
committee system. Fourth , supplementing the special rules of each house 
there is Jefferson's Manual of Parliamentary Practice, formally adopted by 
each house as its guide, and an accumulation of rulings by the presiding officer 
and by the house itself, that serve as precedents and interpretations of the 
rules. 8 

Lack of Over-All Organization. Like other bicameral legislatures, Congress 
is without any over-all organization that can control both houses. Thus Con- 
gress sorely lacks the unity that the Presidential office possesses. Each house 
controls its own membership, organization, and procedure. It is necessary, 
however, for both to act favorably on all measures before they can go into 
effect. Consequently the rules of each house give some recognition to the 
other house, and a standardized procedure on bills has been worked out for 
both houses. Such matters as printing, the control of the capitol grounds and 
building, the library, and legislative reference and drafting services, are also 
of concern to both houses. Joint committees are therefore organized to handle 
them. Furthermore, joint sessions for hearing messages from the executive, 
for counting the electoral vote, and for ceremonial purposes, are provided for. 
When both houses pass the same bill, but in somewhat different form, there 
is need for what is known as a “conference committee." Such committees are 
temporary. 

These official provisions for inter-chamber cooperation are altogether in- 
adequate. Consequently when joint action is needed urgently and quickly the 
major party leaders of the two houses must get together unofficially and agree 
upon a program. 

Presiding Officers. Each chamber has at its head an officer who presides over 
its deliberations. The Vice President of the United States, though elected 
independently of the Senate, is designated by the Constitution to preside over 
that body. On the other hand the House chooses its own Speaker who is thus 
the representative and leader of the majority party in that house. 

Vice President as Presiding Officer of Senate. The Vice President, though 
he may succeed to the Presidency, would have had little to do had not the 
framers of the Constitution provided that he should be president of the Sen- 

1 U. S. Const., Art. I, sec. 2, par. 5; sec. 3, pars. 4, 5; secs. 5, 7, 

2 U. S. Code Annotated , Title 2, chs. II, III, IV, V, VI, VII, IX. 

8 For the rules of procedure see the House and^cnate Manuals listed in the references 
at the end of the chapter. 
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ate. The Senate chooses its other officers, including a president pro tempore. 
The latter presides over the Senate in the absence of the Vice President and 
is generally a person of influence. While the Vice President is most commonly 
of the majority party in the Senate, he is not a Senator, his interests are not 
those of a Senator, he may vote only in case of a tie, and he is looked upon 
somewhat as an outsider. He has very few powers other than those of an im- 
partial presiding officer. He does not appoint the important committees, he 
is not a member of any important committee, and his powers as a presiding 
officer are limited by the fact that debate under the Senate rules is singularly 
free. 

Speaker of U. S. House of Representatives. History records very few impor- 
tant episodes connected with the work of the Vice President. The speaker- 
ship of the House of Representatives presents quite a different picture. From 
the British House of Commons, and the speakership in the lower houses of 
the colonial and state legislatures, came the title and some of the traditions of 
the office. 4 In many cases the speakership had been the rallying point in the 
ultimately successful struggle for legislative freedom from and control over 
the executive. 

The Speakership at Its Strongest. The Constitution simply provides that 
the House of Representatives shall choose “their speaker and other officers.” 
In the nineteenth century, when Congress had far more to do with initiating 
policy than it now has, the Speaker held a position of tremendous importance, 
standing next to the President in power and in leadership. He had the power 
to appoint all the committees of the House, to recognize or refuse to recognize 
members who rose to speak, to rule on all points of order and thus to rule the 
opposition out of order, and to serve on the powerful committee on rules. 5 
Majority party government of the House reached its highest point, and 
assumed its most dictatorial form, under a series of Republican Speakers from 
James G. Blaine (1869-75) through Thomas B. Reed and others to Joseph G. 
Cannon (1903-10). Thus, when opposition members tried to block business 
on the ground of “no quorum,” by refusing to vote or answer to their names, 
although actually on the floor, Reed ruled that he would count those actually 
present whether they voted or not. Several Speakers also refused to entertain 
motions that they thought were offered for the purpose of delay and ob- 
struction. 

The Revolution of 1910 - 11 . Continued Democratic opposition to such high- 
handed government by the chair, aided and abetted by the rising Progressive 
Republican opposition to Republican “Old Guardism,” brought the fight 
against the Speaker's powers to a head against Cannon and “Cannonism” in 
1910. At that time an adverse majority carried through the “Revolution of 
1910,” as a result of which the Speaker lost his membership in, and his right 
to appoint, the committee on rules, while the House gained the right to elect 

4 See M. P. Follett, The Speaker of tffe House of Representatives, pp. 1-26. 

8 Follett, op. c it., chs. I 1 I-XI. 
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standing committees, and to recall from committees bills that committee 
leaders were attempting to bury by failure to report.® 

Election of the Speaker. The Speaker of the House is legally elected by the 
members. In fact, each party holds its caucus in advance of the first session 
of the new Congress, and by majority vote agrees to support one of its older 
and more experienced members for the position. The vote in the House is 
merely a ratification of the decision of the majority party caucus. 

Present Powers of the Speaker. The Speaker has a salary of $1 5,000 a year. 
He is assisted by a private secretary, a clerk, a parliamentarian, and an assistant 
parliamentarian. His principal powers at the present time are: (a) to enforce 
the rules of the House, and to make rulings in doubtful cases, subject to being 
overridden by the House; (b) to recognize or fail to recognize members who 
rise and ask permission to speak; (c) to appoint select and conference com- 
mittees, subject to the approval of the House; (d) to designate the committee 
to which any bill shall be referred. While he is still a party man, he tends to 
be, far more than in the days of Cannon, an impartial presiding officer. He 
still has the power to prevent obstruction and delays by ruling dilatory motions 
out of order, by refusing to recognize members, and by counting members 
physically present as present for the purposes of ascertaining a quorum. As a 
party leader, quite apart from his official powers as Speaker, he has usually a 
considerable influence. He is frequently consulted by the President and by 
other party leaders in Congress* He and the majority floor leader together have 
a very firm hold upon the House. 7 

Other Officials and Employees. In both houses of Congress there is a con- 
siderable staff of other officials. The more important ones are nominated by 
the party caucuses on the advice of the party leaders, and are elected by the 
members of the house concerned. These include the clerk of the House and 
secretary of the Senate, sergeants at arms in both houses, reporters of pro- 
ceedings, doorkeepers, postmasters, and others. Minor officials and employees 
are appointed by their immediate superiors, i.e., assistant clerks by the clerk, 
and so on, but it is well known that the members, particularly of the majority 
party, enjoy a certain amount of patronage in these positions. Congress has 
not seen fit to have the staffs of the two houses selected by examination under 
the Civil Service law. 

The Party Caucus. In each house there are also the extra-legal organizations 
of the members of the two major parties. The meeting of all the members in 
good standing of a particular party in a legislative chamber is usually called 
the “caucus” of that party. The term caucus in this connection has come to 
mean a meeting under conditions in which the participants have agreed in 
advance to be bound by the decision of the majority of the group, or by some 

6 See Floyd M. Riddick, Congressional Procedure , ch. Ill, George Rothwell Brown, The 
Leadership of Congress , espec. chs. V-XI. 

7 See Roland Young, This Is Congress , ch. Ill; Floyd M. Riddick, Congressional Proce- 
dure , ch. III. 
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stipulated majority such as two-thirds. In a house of 100 members where the 
majority has only 51 members, 26 of them, or just one over a quarter of the 
entire membership, could conceivably make the important decisions if party 
lines hold firm. Such rule of the house by what is really a minority of the 
members through use of the caucus system, has been strongly condemned. 
Consequently not only the institution but the very name of the caucus has 
become unpopular, so that in some cases the term “conference” is used in- 
stead. The latter implies a mere meeting of the party members to discuss 
common problems, without binding each member to stand by the decisions 
made. Republicans in both houses of Congress seem to like the name “con- 
ference,” but they actually caucus just as the Democrats do. 

Democratic Caucus Rules. The Democrats in the House of Representatives 
have followed the rule that a two-thirds vote of those present and voting shall 
be necessary to bind the members to united action in the house, 

Provided , the said two- thirds vote is a majority of the full Demo- 
cratic membership of the House; And provided further , That no 
member shall be bound upon questions involving the construction 
of the Constitution of the United States, or upon which he made 
contrary pledges to his constituents prior to his election or received 
contrary instructions by resolutions or platform from his nominating 
authority. 8 

This allows the member some leeway, but he must inform the caucus before 
it adjourns as to his intentions to vote in the House contrary to the caucus 
decision, so that other members will be warned of his intention. 

What Is Done at Caucuses. There is, of course, a separate caucus organiza- 
tion for each party in each house, but the Senate makes even less use of the 
caucus than does the House. Meetings are held when the chamber is not in 
session, and may be called on the request of a certain number of members 
or by the chairman. Before the House starts its first session in the two-year 
term, a caucus is held by each party's members to agree on the choice of a 
candidate for Speaker, to make up a slate of nominees for other officers of the 
House, and to take preliminary action concerning committee appointments. 
The caucus elects its own chairman, its “steering committee,” headed by the 
man who is to be “floor leader,” and its quota of the members of the com- 
mittee that is to make up the slate of committees for the House. Later it 
approves the slate of committee appointments, before the entire list is voted 
by the House. This is usually the most important caucus of the session. Other 
caucus meetings may be held from time to time to decide on the legislative 
program. As a rule, the more successful the party leaders are, the fewer are 
the caucuses that need to be held. 

8 For the Democratic Caucus rules of about 1927, see Mathews and Berdahl, Documents 
and Readings in American Government , rev. ed., pp, 433-34. See also Roland Young 
op. cit. r pp. 94-98. 
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Steering Committees and Floor Leaders. The “steering committee” is a 
small group of leading members designated by the caucus to direct the party's 
work in the House in accordance with caucus decisions and party policies. 
Each party has also its “whips” or members who are responsible for keeping 
party members in line and bringing them in for important roll calls. 0 

The Committee System. Both houses have developed elaborate systems of 
committees. Most important and most numerous are the standing committees. 
There are also at any time a number of temporary select or special committees 
that have been created to investigate some particular matter. Each of the 
standing committees is a more or less permanent body that is appointed to 
deal with an important field of legislation, and to which the house concerned 
can assign all the bills in that field. 10 

Committee Appointments in U. S. Senate. The United States Senate con- 
trols the appointment of its committees; the Vice President does not exercise 
this function. Since the Senate and its committees are continuing bodies, all 
that is needed at the beginning of a new Congress is to arrange to fill vacancies 
in committees resulting from changes in Senate membership. Each party 
through its caucus appoints a number of members to a committee on com- 
mittees, a body that is not recognized by the rules. The Republican members 
of this committee arrange to fill the Republican vacancies and the Democrats 
to fill the Democratic vacancies on each committee. The dominant party 
determines how many members it shall have on each committee; it allows 
itself a safe majority and also designates the chairman. 

Committee Appointments in House of Representatives. In the House, com- 
mittees were appointed by the Speaker until 1911 when the House adopted 
practically the same system as the Senate. One difference is that House com- 
mittees are made up entirely anew each time a new Congress begins. The 
older and more experienced members who have been rc-elccted arc permitted 
to continue on the same committees as before, and there is much continuity 
of service. The House rules fix the size of each committee, the majority party 
decides how many members it will have on each, and it allots the rest to the 
opposition party or parties. Each party caucus elects its committee on com- 
mittees, the Democrats using for this purpose the members elected by the 
caucus to serve on the ways and means committee, and then each committee 
makes up its list of members for each House committee. The majority party 
list designates which member shall be chairman according to rule of seniority. 
Following approval by the party caucuses, the lists thus prepared are com- 
bined and ratified by vote of the House. 

Composition of Committees: Seniority. Whether the new method of elec- 
tion of edmmittees by the House has produced any better results than when 

9 See Floyd M. Riddick, op. c it , ch. IV. 

10 On the committee system m general see Roland Young, op. eft., pp. 98-120, 243-47, 
Floyd M. Riddick, op. cit., chs. V, VII, VIII, and pp. 312-18; The Reorganization of Con - 
gr ess (a Report of the Committee on Congress of the American Political Science Association, 
1945), pp. 29-48. 
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the Speaker appointed them is doubtful. Continuity of membership is the 
general rule; the member who is re-elected time and again to Congress may 
usually remain on the same committees indefinitely. Seniority in the length 
of continuous service on the committee also advances men up toward the 
chairmanship. If a member is reasonably regular in his support of the party, 
and continues as a member of Congress, he may ultimately become the chair- 
man of his committee, but usually of only one important committee. There 
are objections to the rule of seniority; it sometimes puts at the head of com- 
mittees men who are no longer vigorous and active, or who are not in sym- 
pathy with the majority of younger members, or who are not as able as other 
members. On the other hand, these men have the advantage of long experi- 
ence, knowledge of the committee's work, knowledge of procedure, and 
acquaintance with other members; and the bickerings and bitterness that 
would result if younger and more ablq men were pushed ahead of them are 
avoided by the rule of seniority. Thus each committee is headed by an ex 
perienced man, and next to him stand a ranking majority member and a 
ranking minority member, also men of long experience. 

Number and Size of Committees. The so-called “committees of Congress" 
are in most cases committees of the separate houses. Joint committees of the 
two houses are distinctly the exception. A recent (1945) enumeration reveals 
that there were then 47 standing committees in the House and 33 in the 
Senate, or 80 in all. 11 Many of these committees are of minor consequence but 
15m the House (2 in finance, 5 in public works, and 8 in general legislation) 
and 12 in the Senate are of considerable importance. Even the minor com- 
mittees have staffs and expenses, however, and it is generally conceded now 
that both houses have far more committees than arc either needed or de- 
sirable. With so many committees and a normal size per committee of around 
18 or 19 members the average Representative has two committee positions 
and the average Senator has five or six. Most Senators are simply unable to 
attend all the meetings of the committees of which they are members. A few 
leaders in each committee carry the load of work and m many cases they 
make the decisions. Non-attending members often supply the leaders with 
“proxies" or authority to act in their behalf. In the House there has been 
frequent complaint by members that committee chairmen sometimes proceed 
in an arbitrary manner, at times even without holding committee meetings. 
Yet it is in committees rather than on the floor of either house that the im- 
portant decisions on legislation are made. These many “little legislatures" 
have tremendous power. 

Distribution of Functions among Committees. The division of work among 
the standing committees is not the same in the two houses. Obviously the 
lower house has subdivided the fields of legislation far more than the Senate 
has. Even major committees of similar or identical names in the two houses 
do not have the same jurisdiction. Neither does the division of work among 

11 The Reorganization of Congress (cited in footnote 10), pp. 29-33. 
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Congressional committees correspond with that among the major agencies 
of the administration. Thus a particular committee may handle matters that 
concern several departments of government, while each administrative de- 
partment or agency in turn has to deal with several committees of the same 
house as well as with an additional committee or committees in the other 
house. This is confusing because the committees may hold different Views on 
an agency’s proposals; and it is time-consuming because the heads of govern- 
ment agencies have to appear before several committees about the same mat- 
ter. There is a great deal of duplication as well as scattering of effort, and 
much waste of time and energy. 

Proposals for Committee Reorganization. Responsible leaders in both 
houses who have recently given careful thought to the committee system as 
a whole are agreed .that a reorganization of the committee system is needed, 
including a substantial reduction in thfc number of committees. The Com- 
mittee on Congress of the American Political Science Association has also 
recommended a reduction in the numbers of committees down to about fif- 
teen in each house through the elimination of the inactive ones and the 
consolidation of those with overlapping jurisdictions. This committee pro- 
poses also that there be “twin committees” of the two houses on each major 
field with jurisdictions corresponding in scope with the principal areas of 
public policy and administration, so that each major department and agency 
would be responsible to only one committee in each house and so that joint 
committee meetings could be held. 12 If each Senator and Representative were 
then a member of only one or two committees, greater expertness could be 
developed. 

The Committee on Congress has also recommended that the chairman of 
standing committees be either chosen every two years by the Committee on 
Committees of the majority party or be limited to a term of six years as 
chairman, so as to give more emphasis to ability than to seniority in the 
selection of chairmen. It also proposes rules that will require committee chair- 
men to call committee meetings when desired by a majority, to report bills 
within ten days or let some other member report them, and to keep an ade- 
quate record of committee proceedings. These recommendations all look in 
the direction of more competent and responsible action by Congressional 
committees. 

THE SESSIONS OF CONGRESS 

The Constitution provides that Congress shall assemble “at least once every 
year.” 13 Down to 1934 the annual session began on the first Monday in 
December, and more or less by accident a curious system developed of having 
a long and a short session in every two-year period. This resulted from the 

12 The Reorganization of Congress (cited in footnote 10), pp. 43, 79; see also Roland 
Young, op. cit. r pp. 243-47. 

18 Art. I, sec. 4, par. 2. 
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fact that the terms of President, Vice President, and members of Congress 
began and ended on March 4 of the odd-numbered years. Members newly 
elected in November of the even years could not take office until the next 
March 4, and consequently, the members of the old Congress continued in 
office, and held a short session from December of the even year until March 4 
of the oad year-over three months after a new Congress had been elected. 
This practice continued for over 140 years, despite the obvious absurdity of 
having the older Congress, many of whose members had been defeated for 
re-election, continue to legislate after a new body had been elected. Unless 
a special session were called after March 4 in the odd years, the newly elected 
members of Congress would not actually participate in a session until thirteen 
months after they had been elected. The short session, later called the “lame 
duck” session, was usually ineffective for any important purpose other than 
the enactment of revenue and appropriation measures and non-controversial 
legislation. The long session, on the .other hand, being without any legal 
terminating date short of a year, was the time for doing most of the important 
business of Congress for a whole two-year period, but it was handicapped by 
the fact that it ran on long into the even-numbered years in which the new 
elections were to take place, and when the members needed to return home 
for the campaign. 

Present Rule for Sessions of Congress. These and other difficulties led to 
a movement that found leadership in Senator Norris of Nebraska for a change 
to two equal sessions in every two-year period. The so-called “lame duck” 
amendment that he proposed was submitted to the state legislatures for 
ratification in 1933, was ratified within the year, and went into effect in 1934. 14 
Under this amendment, the terms of members of Congress begin on January 3, 
following their election in the preceding November, and the regular sessions, 
one each year, begin on the same date. Thus it is now possible to have two 
sessions of approximately equal length in each Congress, and they may last 
the entire year, if the members so order, from January 3 to January 3. For 
example, the last sessions of the 76th Congress lasted for 367 days— from Janu- 
ary 3, 1940, to and including January 3, 1941— but there were many recesses, 
and only about 200 days were used for legislative business. 

Degree of Continuity of Congress. Congress is not likely to adjourn often 
hereafter much short of June 1, and in the odd-numbered years it is more 
likely to extend its sessions well into the summer. Its work is thus never put 
away for very long. Because the national House of Representatives is com- 
pletely renewed every second year, however. Congress divides its calendar into 
two-year periods, each beginning and ending on January 3 of an odd-numbered 
year. Each of these two-year bodies is called a Congress; the 79th serving dur- 
ing 1945 and 1946, the 80th during 1947 and 1948, and so on. A bill intro- 
duced in either house at the beginning of a Congress is potentially before it 


14 Amendment XX. 
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during the entire two years. If not acted on in that time it is dropped, but may 
be reintroduced in the next Congress. 

Special Sessions of Congress. When the regular session adjourns in a stale- 
mate, or with a great deal of business unfinished, or when emergencies arise 
after the session that call for legislative action, special sessions can be called. 
The old Congressional session arrangements resulted in the call of many 
special sessions of the Congress to meet after Marcli 4, especially following 
Presidential elections. Up to 1934 there had been 47 special sessions of the 
Senate alone, and 40 special sessions of Congress as a whole. The President 
alone has power to summon special sessions of Congress. 

... he may, on extraordinary Occasions, convene both Houses, or 
either of them, and in Case of Disagreement between them, with 
Respect to the Time of Adjournment, he may adjourn them to such 
Time as he shall think proper; . . , 15 

Once a session is convened, Congress is in full control of the measures it will 
take up. The President may suggest, but cannot command or limit action. 
His power to adjourn sessions to a certain time when the houses disagree has 
never been used. 

BEGINNING OF SESSIONS 

Organizing a New Congress. At the beginning of a new Congress, the Sen- 
ate, being always organized, proceeds immediately to its work under the Vice 
President or president pro tern. The credentials of the new and re-elected 
members are read, and the oath is delivered to them singly or in small groups. 
The Senate is then ready for business. In the House, the clerk of the previous 
Congress calls the members to order, reads the preliminary roll of members- 
elect, announces the presence of a quorum, and calls for the election of a 
speaker. The rival party caucus leaders make their nominations from the floor, 
the clerk appoints tellers, and the count is made. When the result is an- 
nounced, the speaker-elect is conducted to the chair by the defeated candidate, 
and the felicitations take place. The members must then be sworn in, and 
the custom has developed of administering the oath to the entire group at 
once. Any member-elect whose election is contested is asked to stand aside. 
This being done, the rest of the members take the oath, and then the oath 
is administered separately to the disputed members. The House then elects 
the majority candidates for clerk, sergeant at arms, doorkeeper, postmaster, 
and chaplain, and they are sworn in. The rules of the previous session are also 
adopted, perhaps with some slight changes. 

Presidential Messages. Ordinarily the houses meet in joint session within 
a day or two after January 3 to hear the President's annual message. This is 
a document that the chief executive has formulated with the advice of cabinet 

15 Art. II, sec. 3. 
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members and others, and that usually presents a program of legislation as well 
as the President's administrative policies for the next year or more. 

PRESENTATION OF BILLS 

Introduction of Bills. Important business begins with the introduction of 
bills for laws and resolutions. A bill is only a draft of a proposed law. Only 
members may introduce bills; the executive, not being a part of the legislature 
(strictly speaking), cannot himself introduce a bill in either house. Members 
may, as a rule, introduce any number of bills they choose, and they frequently 
introduce measures “by request" that they do not themselves approve. In 
Congress there is no time limit on the introduction of bills. A bill is intro- 
duced by merely dropping it in a box at the desk of the chief clerk or secretary 
of the chamber concerned. The clerk gives the bill a number, and each house 
runs its own series of numbers, so that a bill introduced in both houses will 
have both a senate and a house number. 

Sources of Legislative Bills. With respect to source, bills may be classified 
as follows: 

1. Administration or Government Bills . These originate with the admin- 
istrative departments or chief executive, and come before Congress with the 
support of the executive. 16 The most important legislation originates in this 
way. Much of it relates to departmental powers, finances, organization, and 
programs of work. The leaders of the President's party in the two houses do 
their best to see that these measures are enacted. 

2. Committee Bills. In a number of cases, a committee combines various 
proposals for legislation on the same general subject, and drafts a bill to take 
the place of the others and to accomplish much the same result. 

3. Special Interest Bills. Many bills are introduced that have been drafted 
by lawyers and others outside the government on behalf of special interests— 
railroads, farmers, liquor interests, organized labor, and others of varying 
importance. 

4. Local Bills. There are also many bills that are sponsored by the govern- 
ments of particular counties, cities, or other local units. In Congress these 
bills usually ask government permission to bridge a navigable stream, or re- 
quest Congress to transfer to the local government some local parcel of land 
that the national government owns. 

5. Private Bills. Also very numerous, these bills usually aim to authorize 
the treasury to pay some claim of an individual against the government. They 

are uniformly entitled “a bill for the relief of " giving the name of 

the person to whom the money is to be paid. 


16 See Roland Young, op. cit., pp. 55-62. 
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First Reading and Reference to Committee. The bill is given its “first read- 
ing” by number and title only, and is then referred to a committee by the 
clerk or secretary, subject to control by the presiding officer and ultimately 
by the house concerned. This question of “reference” to a committee is an 
important one. Referred to one committee, say, on agriculture, the bill may 
be reported out for passage promptly and enthusiastically. Referred to another 
committee, say, the one on appropriations, it may receive a cold burial. The 
House of Representatives has a rule, that “No bill or joint resolution carrying 
appropriations shall be reported by any committee not having jurisdiction 
to report appropriations. . . .” 18 Thus in effect every bill that calls for an 
appropriation must be referred to the appropriations committee as well as to 
the subject-matter committee that is concerned. 

Committee Work. In the course of a single session each important com- 
mittee will have from dozens to hundreds of bills referred to it. If committees 
are conscientious they will scan them all and make some decision about each. 
Since the House and Senate usually meet at 12 noon, committee work must 
be done mostly in the mornings although other times can be arranged. There 
are regular schedules of committee meetings so that interested persons can 
attend, but it docs not follow that every bill referred to a committee will come 
up for consideration. The chairman has considerable power over the com- 
mittee's agenda and it is not unusual for a chairman to pocket certain bills 
that he does not like so that the other members and the proponents of these 
measures get no real hearing on them. In every session hundreds of bills are 
buried in committee or in the chairman’s desk. 

Committees exist in part to sift out good measures and to provide for quick 
disposal of trivial and undesirable bills, but it does not follow that bills should 
be condemned to death by the chairman alone and without a committee 
hearing, nor even that the committee should be free to sidetrack bills that 
many members of the appropriate chamber would like to have considered. 

Rules on Discharge of Committees. Some device is obviously needed to get 
bills out of a reluctant or dilatory committee and back before the chamber 
as a whole. Such a device is the motion to discharge the committee from 
further consideration of a bill. The House of Representatives first adopted a 
discharge rule in 1910, as a part of the general movement for liberalizing the 
rules. This rule has been modified several times. Once as few as one-third of 
the members could petition to take a measure out of committee and bring 
it before the House. After several changes back and forth the number now 
required is 218, a majority of the House. 19 In that fonn it is difficult to operate. 

17 On Congressional procedure generally see Floyd M. Riddick, op. c it.; Roland Young 
op cit. y eh. IV; and the House and Senate Manuals. 

18 Rules of the House, XXI, sec. 4. 

19 Rules of the House, XXVII, sec. 4. See also Floyd M. Riddick, op. c it, ch. XIII. 
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Of seventeen attempts to invoke the rule in one recent year, for example, only 
two succeeded. It is nevertheless, a wholesome rule to have. Even better might 
be a strictly enforced rule that every bill should be reported back within a 
certain number of days with a recommendation that it pass, or not pass, or 
with some other proposal for disposing of it. 

Committee Hearings. The purposes of public hearings on bills are (1) to 
ascertain what interests are supporting a measure and how much public opin- 
ion there is behind it; (2) to ascertain the probable effect of the proposed law 
if enacted— effects not only on the sponsors and opponents, but on other 
groups m the community; (3) to have discussion of and suggested improve- 
ments in the detailed provisions of the bill. Committee hearings, properly 
conducted, can be of immense value to all concerned, and particularly to the 
public at large. Congress has had much success in getting the benefits of 
committee consideration of bills. Since a bill introduced early in the session 
may be before Congress for two years, there is usually ample time for com- 
mittee hearings. Leading members of Congress, furthermore, give full time 
to their work, and some of the abler ones spend much of their working time 
during and even between sessions studying matters before their committees. 
They may obtain, also, the benefit of the assistance of specialists in the ad- 
ministrative departments at Washington; and they can call upon experts in 
all parts of the country for advice, and can even get them to come to com- 
mittee meetings. Some committee reports on major bills have been very ably 
prepared. 

Executive Session of Committee. When a committee has held its public 
hearings, it usually goes into executive session, i.e., it excludes all persons 
except the members and the clerk of the committee, and proceeds to discuss 
what to do about the bill, whether to support it, bury it, or report it unfavor- 
ably or without recommendation. Here the members speak more freely, and 
make their compromises without the public knowing just what they are. With 
these understandings reached, the chairman or other member is instructed 
to redraft the bill for report back to the legislature. In some cases, an entirely 
new bill may be needed. 

Finally an approved bill is reported back to the Senate or House and is 
listed for consideration on the appropriate calendar, as noted below. With 
the bill may go a printed committee report. In any case the chairman or other 
designated member of the committee is responsible for the progress of the 
bill from that point on. 

Readings of Bills. In each chamber it is required that a bill receive three 
"readings/' Originally this meant what the word implies, but now that all 
bills reported out for adoption are printed and available to all members, the 
"reading" has become just a step in the procedure. 

In the Senate a bill usually receives a first and second reading by title at 
the time of introduction; but if there is objection, the second reading may 
be postponed a day, and as a rule the three readings occur on separate days. 
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In the House, even the first reading by title is practically superseded by the 
practice of depositing bills with the clerk and having him print the list in 
the journal. The second reading, so-called, takes place when the bill is taken 
from its proper calendar (after the committee has reported it out), debated 
and amended, usually in Committee of the whole, before final passage, and 
the third reading takes place by title at the time of final passage or rejection. 

Daily Order of Business. To facilitate and regularize its work, each house 
has a regular daily order of business beginning with prayer by the chaplain 
and going on through ten or more items of routine character until the major 
business for the day is reached, which is usually the discussion of bills from 
a certain calendar on second or third reading. 

Calendars in House of Representatives. The rules provide for the classifica- 
tion of business with the general objective of giving first place to important 
measures. The House of Representatives has a complicated arrangement of 
calendars for this purpose. All business reported from any committee is to be 
placed on one of the following three calendars: 

1. The “Union calendar”— “a Calendar of the Committee of the Whole 
House on the state of the Union, to which shall be referred bills raising 
revenue, general appropriation bills, and bills of a public character directly 
or indirectly appropriating money or property.” 

2. The “House calendar”— “to which shall be referred all bills of a public 
character not raising revenue nor directly or indirectly appropriating money 
or property.” 

3. The “Private Bill calendar”— “a Calendar of the Committee of the 
Whole House, to which shall be referred all bills of a private character.” This 
calendar has priority on the first and third Tuesdays each month. In fact there 
are also two other calendars. 

4. “Consent Calendar/' The purpose of the primary classification for the 
three foregoing calendars is partly defeated by the fact that bills must be 
taken from each calendar, as a rule, in the order in which they appear. But 
this means that some important bills may be far behind unimportant ones, 
and that measures to which few if any members have objections often stand 
far down the list, while more controversial ones, that will take much time to 
debate, stand ahead. To overcome these obstacles to the despatch of business, 
a fourth calendar, called the “consent calendar,” was created. On it is placed, 
at the request of any member, any bill to which there is little or no opposition 
and which can be quickly passed when the consent calendar is taken up. 

5. In addition there is the “Calendar of Motions to Discharge Commit- 
tees,” usually very short, which has preference on the second and fourth 
Mondays of the month. 

Selection of Important Bills for Passage. Besides the calendars the House 
has developed a set of rules that permit the majority party to cut through 
and around them to get at what is important. The principal device is that of 
permitting the Committee on Rules to report at any time a special rule that 
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the House take up a certain bill at a certain time, for limited debate and 
passage. This committee, dominated by leaders of the majority party, usually 
follows the suggestions of the party caucus and steering committee. Certain 
other important committees, such as ways and means, and appropriations, 
have leave also to report at any time, although not to take up the time of 
the House for debate; and on Wednesdays, "calendar Wednesday,” the com- 
mittees are called according to a prearranged order, and are permitted to 
bring up any bills from the House or Union calendar for debate lasting not 
over two hours on any measure. If all the committees cannot be reached in 
the first session of the Congress, the House begins at the start of the second 
session with the next committee on the list. In addition it is possible to suspend 
the rules by a two-thirds vote, so that bills can be passed under suspension 
of the rules. 

The Senate Calendar. The Senate has a much simpler arrangement. It has 
one general calendar, but uses also the terms "Calendar of General Orders” 
and "Calendar of Special Orders.” At the end of the "Morning hour,” the 
Vice President announces "Morning business is closed,” whereupon any Sen- 
ator may arise and ask unanimous consent that a certain bill on the calendar 
be taken up. If there is no objection, the bill is considered and may be at that 
time ordered engrossed and passed. This consideration of bills to which there 
is no objection usually ceases at 2 o'clock, and then the Senate takes up in 
order from the "Calendar of General Orders” bills to which there is objection. 
In this way, unopposed bills arc being constantly eliminated from the calen- 
dar, and the more controversial bills at the head of the list are there to be 
taken up at any time. However, the Senate too needs short cuts through the 
rules, so it provides that by a two-thirds vote any bill may be made a "Special 
Order” at any time, and such bills are separately listed. 

Committee of the Whole. In the House of Representatives, when bills are 
taken from the calendars for consideration on second reading, the House 
usually resolves itself into "committee of the whole.” This means that the 
Speaker resigns the chair to some other member, 100 members constitute a 
quorum, yea and nay votes are omitted, and the rules of debate are somewhat 
relaxed. In this stage of procedure the bill may be considered clause by clause, 
amended, and then either recommended for passage or given an adverse vote. 
The committee then "rises,” i.e., it reports to the whole House, with the 
Speaker back in the chair, what it recommends. The entire House then passes 
not on the proposed amendments, but usually on the bill as a whole as 
amended, and often without debate. In short, the bill is then on its third 
reading prior to final passage, and there is usually no opportunity for amend- 
ment, although debate may be permitted. 

The Senate makes no use of the committee of the whole procedure for 
legislation although it does use it for the consideration of treaties. The advan- 
tages of this procedure are that the house concerned can carry on its work 
with only the more directly interested members present, without maintaining 
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the constitutional quorum, without elaborate record votes, and with greater 
informality. The disadvantages are that record votes are not taken, and that 
under the procedure in the House, for example, the debate in committee of 
the whole may be all that is permitted, since the time limits apply to that 
form of procedure as well as to procedure in the House. 

DEBATE AND PASSAGE OF BILLS 

Debate on Final Passage. When the formality of a third reading has been 
completed, a bill is put on its final passage. In other words, there is a motion 
that it be passed. At this stage, there is further opportunity for debate, and 
obstructive tactics become most important. The methods of obstruction or 
filibustering are many: (1) presenting many dilatory motions, calls for a 
quorum, motions to adjourn, to take a recess, etc., debating each where pos- 
sible, and asking for the yeas and nays on roll calls; (2) attempting to break 
a quorum by absence or refusal to answer to the roll call; (3) making long 
speeches that ramble over many fields, with the reading of documents and 
parts of books thrown in. In the Senate long speeches have been much used; 
Senator La Follette, the elder, once spoke for eighteen hours on a currency 
bill. In the House, before the present rules were put into forces, there was 
once a session lasting eight days and llights, during which “there were over 
800 roll calls on motions to adjourn and to take a recess/' 

Freedom of Debate in Senate. Except in the increasingly frequent cases of 
unanimous agreement in advance to limit debate on a particular bill, the 
Senate puts no limit on the length of speeches, and permits a Senator to 
speak twice each legislative day, even though on the same bill. Tims a group 
of Senators, working m relays and yielding the floor only to each other, can 
keep the debate going on a long time. There is also considerable freedom 
to propose amendments, and this consumes much time when used. Further- 
more, the Senate does not provide for the motion known as “the previous 
question" by which debate can be closed by majority vote in the House. 
Thus the Senate majority has found itself at times unable to override minori- 
ties, and it finally decided to adopt a rule permitting closure of debate. This 
took place under pressure from President Wilson early in 1917. The rule 
permits sixteen Senators to present a motion to close debate. 20 If the motion 
is adopted by two-thirds of those voting, the measure in question remains 
before the Senate until disposed of, no member may speak more than one 
hour on it, no new amendments may be presented without unanimous con- 
sent, and dilatory motions may be ruled out of order. This rule was invoked 
to force a vote on the Versailles Treaty and on adhesion to the Permanent 
Court of International Justice, but has been used very little, on the whole. 

From the standpoint of accepted principles of majority rule and responsi- 
bility the present Senate rules that permit almost unlimited obstruction of 


20 Senate Standing Rules, XXII. 
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Senate action are indefensible. The Senate like the House exists under the 
Constitution to do the nation's business, not to allow it to go undone, and 
the Constitution grants to the Senate the same powers as the House has to 
sec to it that majority rule prevails. Except in the few cases where the Consti- 
tution itself specifies a two-thirds vote, it implies the principle of majority 
rule. It provides that "a majority of each [house] shall constitute a Quorum 
to do Business ” 21 and no Senate majority can hide indefinitely behind a rule 
that the Senate has itself made and that requires two-thirds of the members 
to consent before business can be done. It is time for someone to make an 
appeal from the Senate rules to the Constitution. 

Rules of Debate in the House. In the House, most important bills are de- 
bated under strict time limitations. These result either from special rules, or 
from the general rules of the House. On a particular bill, for example, the 
House may rule that debate shall be limited to two hours or to some other 
fixed period on certain days. This time is divided between those who support 
and those who oppose the bill. When the time is up, the question is put on 
the passage of the bill. Amendments may be voted on first, usually without 
debate, and then the final vote is taken. The House permits also another 
method of closure, the previous question. When the majority members think 
that the debate has gone long enough, one of them arises, moves the previous 
question, and the chair states the motion: Shall the previous question now 
be put? If a majority approves, the vote is then taken on the bill. This practice 
is essentially in accord with sound parliamentary procedure wherever majority 
rule is recognized and wherever decisive action is considered to be more im- 
portant than long drawn-out debate. 

Majorities Required for Passage. Whether a bill has passed or not is deter- 
mined by the particular constitutional voting requirement that prevails. In 
Congress a majority of the members must be present to constitute a “quorum,” 
the minimum number for doing important business, and this means 218 in 
the House, and 49 in the Senate, assuming that there are no vacancies. If at 
least a quorum is present, the general rule is that a bill is passed if approved 
by a majority of those present and voting. Those not voting cannot be counted 
on either side. Thus, for example, if only 65 out of 96 Senators are present 
and voting, 33 is enough to pass a bill, though this is just a little over a third 
of the total membership. Similarly in the House. The Speaker of the House 
has and uses a vote like any other member. The Vice President in the Senate 
may vote only in case of a tie, and these occasions are rare. 

The Constitution provides, however, that in a few exceptional cases a 
two-thirds vote is required. These cases include (a) the proposal of amendment* 
to the Constitution, (b) the ratification of treaties by the Senate, (c) convic- 
tion by the Senate of persons impeached by the House, (d) the expulsion of 
a member by either house, and (e) the passage of an act over the President's 
veto. Most of these exceptions, it will be noted, are not ordinary cases of law 

21 Art. I, sec. 5, par. 1. 
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making. In each instance the interpretation of the two-thirds rule is the same: 
It means two-thirds of those present and voting, assuming at least a quorum 
to be present. 

Methods of Voting. To determine whether a measure shall pass there are 
at least five different methods of voting: (a) viva voce, which is a simple call 
for ayes and nocs; (b) a division, in* which first the members for and then 
those against a bill rise in their places and are counted; (c) by tellers, in which 
two members appointed by the chair stand one on each side of the center 
aisle, and count the members who pass between them, the affirmative votes 
first, and then the negative; (d) by yeas and nays, or roll call; and (e) by 
ballot, which is rarely used . 22 The roll call is a time-wasting method but it 
has the advantage that it records votes in such a way that the citizen can 
know how his Senator and Representative voted. A number of state legislatures 
have installed electric voting devices which save a great deal of time. Partly 
to save time many measures are passed without roll call and lienee without 
a full record. Each house decides which method to use in voting on any 
motion or bill, but one-fifth of the members present in either house have the 
constitutional right to demand a roll call to get the yeas and nays upon the 
record. 

Engrossed and Enrolled Bills. When a bill has passed one house, it is 
“engrossed,” that is, a perfect copy of it is printed under the direction of 
the engrossing committee and the clerk of that house. When it has passed 
both houses, it is “enrolled.” This means that the committees on enrolled 
bills and the enrolling clerks of the two houses get together, compare their 
copies to see that they are identical, and have the final or enrolled copy 
printed and proofread for signature by the presiding officers of the two houses 
and by the chief executive. 

Conference Committees. Should the houses pass bills of the same number, 
but in different form, that is, if the second house amends in some respect the 
bill passed by the first, the normal procedure is to appoint conference com- 
mittees. Each house, under its rules, authorizes its presiding officer to appoint 
three or more members, representing both majority and minority members of 
the committee concerned with the bill, to meet a group of the same size from 
the other house in conference on the bill. As a rule, conferees are not supposed 
to strike from a bill any matter that both houses have agreed to, or to insert 
what is really new legislation, but conference committees have in practice a 
great deal of freedom. In many cases they fail to agree at first, and then must 
meet again, or give way to other conferees. Great power is exercised by con- 
ference committees, and as their work is largely unreported and not public, 
the conference committee has come under great condemnation. Senator Norris 
has put the conference committee down as one of the chief evils of the 
bicameral system. It, or something like it, is a necessity, however, as long as 
two chambers are retained. When the conferees agree, both houses usually 

22 See Floyd M. Riddick, op. cit., pp. 232-34. 
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adopt their report, readopt the bill in revised form, and send it to be enrolled. 

A bill adopted by both houses is still not a law. Under the Constitution 
the bill must go to the President for his approval. This matter will be discussed 
in the next chapter. 

Publication of Laws. All acts of legislation certified by the executive as hav- 
ing been made law, and those passed over his veto or permitted to become 
law by his failure to veto them, are sent to the Secretary of State, and are by 
him published in the manner provided by law, while the originals are kept 
in the archives. Publication takes place first in the form of separate “slip 
laws,” and then in the form of bound volumes of Statutes at Large. Each law 
takes effect at the time therein stated, or when enacted, if no other time is 
stated. 


THE CURRENT UNEASINESS ABOUT CONGRESS 

No one can study Congress long and carefully without being deeply and 
favorably impressed with what it is, with what it has done, and with the 
genuine merit of much in its organization and procedures. Taken as a whole 
it is one of the most independent, powerful, and constructive legislatures in 
the world today. The body of legislation that it has enacted down through the 
decades has many admirable chapters and features. Its organization and its 
procedures continue, in general, to work effectively in the national interest. 

Nevertheless there is a great deal of uneasiness in the American public mind 
about Congress and its future. This concern has crept into the membership 
of Congress itself. In the first session of the 78th Congress (1943) there were 
over forty resolutions introduced by various members for improvements in 
Congressional organization and procedures and for inquiries into its methods. 
Perhaps never in history have the members become as conscious of Congress 
as a whole or of its difficulties and problems as a co-ordinate branch of the 
national government. Evidently disturbed by the situation the 79th Congress 
appointed a Joint Committee on the Organization of Congress to investigate 
and report. 

Some of the principal difficulties relate to the relationships between Con- 
gress and the executive branch of the government. These will be dealt with 
mainly in the next chapter. It appears, however, that one of the most disturb- 
ing facts for the thoughtful Congressman is the contrast between the unpro- 
gressiveness of Congress and the great strides forward that have been made 
by the executive branch and even by the judiciary. Reorganization, moderniza- 
tion, and the improvement of personnel and methods have been leading items 
on the agenda of the other two branches for a number of years. By contrast 
Congress seems to be clinging to outmoded ways or even slipping backward. 
It finds itself subjected, therefore, to an unusual amount of adverse criticism 
even from its friends. Some of the difficulties may be summarized as follows. 
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1. Unrepresentativeness. The United States has become a nation while Con- 
gress continues still, in considerable degree, to represent sections, special inter- 
ests, pressure groups, and states. The President and the Supreme Court both 
hold definitely national views on most issues. Congress constantly yields to 
the pressures of particular producer groups and sections and must be almost 
whipped into line by the executive even on so elementary a national interest 
as the avoidance of wartime inflation. Since the Constitution fixes the basis 
of representation, Congress cannot be blamed for its relative unrepresentative- 
ness, nor can the present situation easily be changed without constitutional 
amendment except by a more national viewpoint on the part of its members. 

2. Qualities and Attitudes of Membership. The members of Congress on 
the average are better educated and abler by far than the average of the 
nation; and in the great majority of cases they are also high-minded, faithful 
and earnest public servants. At the same time Congress as a whole suffers 
by newspaper exploitation of the foibles, stupidities, and occasional outrageous 
statements and actions of a few members, and of the nepotism that it permits 
its members to practice and that a considerable number do practice. The 
standards of personnel and of official morality have gone up very considerably 
in the national administration and in the judiciary, but the evidence of any 
general and comparable rise in the standards of Congressional personnel is 
rather meager. 

While the majority seem to be above the abuse of official power and posi- 
tion for personal and partisan motives, the House has in recent years appointed 
as chairman of a committee to investigate the Federal Communications Com- 
mission the very member against whom the commission had brought serious 
charges; has tolerated some very highhanded actions on the part of the chair- 
man of its Committee on Un-American Activities; and has attempted in a 
wholly unconstitutional and unfair manner to oust without trial or hearing 
several national employees whose political views the majority did not like. 
These were actions that the intelligent public in general condemned and for 
which the House majority was directly responsible. In one sense these were 
rather minor matters in comparison with the many constructive things that 
Congress was doing, yet they reveal an attitude toward the responsibilities 
of high public office that is very disturbing. 

3. Failure of Congress to Grasp Its True Role. At the beginning of this- 
chapter there is a statement of what has obviously become the true role of 
Congress. There is a great deal of evidence, however, that Congress has not 
accepted that role or adjusted its attitude, organization and procedures to the 
performance of it. The facts are that the United States has become a great 
integrated nation with an extensive program of public services and some 
hundreds of thousands of public servants to perform its work. Congress itself 
has helped to bring about this situation and might well take pride in it. 
Instead, many of its members, in both houses and in both parties, carry on 
a querulous attack upon what they call “bureaucracy” and complain unceas- 
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ingly that Congress has too little to say about public policies and administra- 
tion. To many persons in the American public these complaints do not ring 
true. They believe that there is a great deal that Congress could do construc- 
tively to cooperate with, to control, and to improve the administration. In 
order to do this, however, Congress will need to set its own house in order 
and change both its attitude and some of its procedures. 

4 . Waste of Time and Energy on Petty Business. Individual members in 
both houses and Congress as a whole spend too much time on petty matters 
that are not proper functions of a great national legislature. A large amount 
of attention is devoted to (1) legislation for the District of Columbia and 
investigations of its local affairs; (2) the introduction and passage of thousands 
of private claims against the government, all of which could be handled far 
more expeditiously, economically, and fairly by the courts, by existing admin- 
istrative agencies, or by some special tribunal set up for the purpose; and (3) 
the multifarious little chores that many members do in Washington for their 
constituents and friends— -a type of work that many members even encourage 
their constituents to impose upon them. With respect to the private claim 
nuisance, including pensions, it should be noted that as long as Congress 
handles these matters through numerous special bills it also imposes added 
work upon the President to read all that pass, to sign those he approves, and 
to veto the others. It is beneath the true dignity of Congress to shift to the 
President the duty of saying “No” to unwarranted claims for individual pen- 
sions and other small payments. 

5 . Lack of Proper Organization. As previously noted, power and responsi- 
bility are badly split up and dissipated among many standing committees in 
both houses. The committees of the two houses meet separately even when 
they have to deal with the same governmental agencies and the same subjects 
of legislation. The jurisdictions of comparable House and Senate committees 
are not entirely the same even when their names are identical, and neither 
do their fields correspond closely with those of present administrative agencies. 
As a result both members of Congress and national administrators waste their 
time in attending various meetings that cover the same subject. There is no 
over-all organization of Congress that could bring greater order out of the 
present situation, but much could be done to simplify and regularize the 
committee arrangements by negotiation between the houses and by action 
within each house. 

6. Improper Use of Personnel. Congress also does not make the best use 
of all its able personnel. While Committee chairmanships go by seniority, 
many able younger men have no important responsibilities. 

7 . Faulty Rules of Procedure. The House has made substantial improve- 
ments in its procedures in recent times, with the result that the majority can 
act, and the minority can always get an opportunity to be heard. In the Senate 
the situation is different. There it is possible for very small minorities to defeat 
the will of the majority whenever a minority is willing to work hard enough 
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and to be sufficiently disagreeable. This is often justified as unlimited freedom 
of debate although it is nothing of the kind. It is not debate but simple ob- 
structionism when a few members can hold the floor indefinitely, read irrele- 
vant matter into the record, and prevent the Senate from proceeding with its 
business. The Senate has adequate constitutional power to correct this abuse. 

8. Lack of Expert Aids and Information. Each committee has a small staff, 
each house has its Legislative Counsel, and Congress as a whole has the 
Legislative Reference Service as well as the Library of Congress. With all these 
possible sources of legislative assistance and information it is still true that 
Congress is inadequately provided with expert aids. When it is proposed that 
more be added, however, the observer comes up against the disquieting fact 
that many, if not most, of the members do not make any real use of such 
present facilities as the Legislative Reference Sendee. Arc Congressmen too 
busy with their other activities to study the major problems before them, or 
are they unaware of the importance of better informing themselves? Why is it 
that the important committees of Congress have in only a few instances 
developed staffs of outstanding experts to aid them in their work? 

9 . Lack of Communication Facilities. Congress suffers generally from the 
manner in which it is treated by the press. In this respect the President has 
a tremendous advantage over it. It would seem to follow that Congress should 
develop more adequate facilities for telling the nation at large, and for enabling 
each member to tell his constituents, about the constructive work of Congress. 
How can this best be done? It is up to Congress to study the matter, to make 
some experiments with various media of communication, and then to go ahead 
with a comprehensive publicity program. 

These nine criticisms of Congress are not those of only the author of this 
book. He has simply tried to summarize what many publicists and not a few 
members of Congress say and believe to be true. The criticisms do not go to 
the vitals of the Congressional system. Congressional government has not 
failed. It docs fall short of what it might be at its potential best. A number 
of the suggested reforms can be made by Congress as a whole or by one of 
its houses. For the improvement of its membership and its representative 
character the nation as a whole is responsible. 

REPORT OF JOINT COMMITTEE ON CONGRESS 

On March 4, 1946, the special Joint Committee on the Organization of 
the Congress made its report. 23 It recommended in part as follows: 

1 . Committee Structure and Operation. (1) That the Senate standing com- 
mittees be reduced from 33 to 16 and the House standing committees from 
48 to 18, with clearer definition of their fields of work. (2) That the stand- 
ing committees review the legislation and the operations of administrative 
agencies within their fields, instead of employing special committees. (3) That 

23 Organization of the Congress. 79th Congress, 2d Session, Senate Report, no. 1011. 
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committee hearings be regularized and that records thereof be kept. (4) That 
each committee be provided with an adequate expert staff, and that the. 
expenditures on Legislative Counsel be increased. 

2 . Majority and Minority Policy Committees. (1) That each major party 
in each house establish a policy committee of seven with funds and staff. 
(2) That the House and Senate majority policy committees meet together 
to consult the Executive and set up a majority policy, 

3 . Research and Staff Facilities. (1) That the Legislative Reference Service 
be substantially enlarged. (2) That each House and Senate member be al- 
lowed to appoint at $8,000 a year an administrative assistant to handle his 
nonlegislative work. (3) That an Office of Congressional Personnel be estab- 
lished to set up a modern personnel system for managing Congress's service 
employees. 

4 . Strengthening Fiscal Controls. (1) That the Revenue and Appropria- 
tions Committees of the two houses jointly set a maximum for national gov- 
ernment receipts and expenditures for the next fiscal year, recommend any 
necessary borrowing to meet expenditures, or else get Congress to provide 
for scaling down expenditures to stay within the agreed total. (2) That the 
Appropriations Committees receive additional staff. (3) That the Comptroller 
General make an annual “service audit" for Congress of each agency of 
government. (4) That unexpended appropriations be not extended, re- 
appropriated or transferred, but terminated, and that all agency earnings 
be turned over to the Treasury. (5) That the practice of attaching legis- 
lation to appropriations be discontinued. 

5 . More Efficient Use of Congressional Time. (1) That Congress give up 
trying to govern the District of Columbia and delegate this function to the 
voters under a city charter. (2) That it give up passing private claims and 
pension bills and local bridge bills by delegating these duties to the courts 
and administrative agencies. (3) That it provide for a regular annual recess 
for members to visit their constituencies. 

6. Registration of Organized Groups. (1) “That Congress enact legislation 
providing for the registration of organized groups and their agents who seek 
to influence legislation and that such registration include quarterly statements 
of expenditures made for this purpose.” 

7 . Congressional Pay and Retirement. (1) That beginning with the 80th 
Congress (1947-48) the annual salary of all members be $15,000 instead of 
$10,000. (2) That members be permitted to join the Federal Retirement 
System on a contributory basis. (3) That the Vice President, Speaker and 
other officers of Senate and House also have their salaries substantially 
increased. 

8. Other Recommendations include improvements in the chambers and 
caucus rooms of both houses, improved restaurant facilities, more adequate 
committee rooms, and changes in the Congressional Record . 

Some of these recommendations are obviously important and others far 
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less so. A number are certainly debatable while others will meet very little 
opposition. The Joint Committee avoided some very controversial issues, 
but dealt boldly with others. That much is wrong with Congress is now 
fairly established by a joint committee of its own members. What will the 
outcome be? 
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CHAPTER 13 


Congress , the President, and the Separation of Powers 


THE PRESIDENTIAL FORM OF GOVERNMENT 

Representative democracies may be organized in a variety of ways but in 
modern times they tend to conform to one or the other of two principal types. 
One form, called the presidential , prevails in the national and state govern- 
ments of the United States, and has been adopted to some extent, with impor- 
tant local variations, in certain Latin American republics. The principal rival 
system of organization, called the cabinet or parliamentary form, originated 
in England and spread thence to other countries in Europe such as France, 
Belgium and the Scandinavian countries, and also to the British self-governing 
dominions such as Canada and Australia. 

Parliamentary Form Explained. In the parliamentary form there is ordi- 
narily a titular or ceremonial head of the government (limited monarch or 
president) but the real powers of government are vested in a legislative body. 
This usually consists of two houses, of which one, the larger and everywhere 
directly elected one, is recognized as dominant. Following the election for 
this housp, the leaders of the party (or group of parties) that won a majority 
of the seats in it, organize a “cabinet” of a small number of their own mem- 
bers which is almost automatically approved by the titular head of the gov- 
ernment. Thereupon this cabinet becomes “the government.” On the one 
hand the cabinet members keep their seats in the house, and debate, vote, 
and answer questions there. On the other hand individual cabinet members 
take charge of important government departments. The cabinet as a whole 
meets from time to time under its leader, the premier or prime minister, to de- 
cide questions of policy, and to formulate proposals to be submitted to the 
legislature. Thus the cabinet is both an administrative body and the leader in 
the legislative branch. The powers of government are unified in it, but it is 
directly under legislative control. Should its policies be rejected by the legis- 
lature, it must either (a) resign, and permit the organization of a new cabinet 
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that has the support of the legislature, or (b) order a dissolution of the house 
and call for new elections, to test out what the voters wish the government's 
policy to be. Thus no cabinet (government) can constitutionally carry on for 
any length of time if it is out of harmony with the legislative branch or with 
the voters. Even if no dissolution takes place, elections normally occur accord- 
ing to law once in four or five years. 

Essentials of Presidential Form. In contrast to the parliamentary form, the 
presidential is one in which the executive and legislative branches are sep- 
arately elected. Each is responsible to the voters directly, but not responsible 
to or dependent upon the other branch, except in specific ways provided by 
the constitution. Terms of office are fixed by law and calendar, and it often 
happens that the executive and legislative are out of harmony, being con- 
trolled by rival parties. There is division of responsibility between the executive 
and the legislative branches, and frequent difficulty in getting harmonious 
action . 1 

Separation of Powers the Main Issue. The differences between presidential 
and parliamentary forms of government are many, but they revolve largely 
around the question of separation versus unification of the powers within a 
particular government such as the national. At the same time the participation 
of the voters is not the same under the two plans, and written constitutions 
and the power of the courts to review legislation are more in keeping with 
the presidential than with the parliamentary form. 


THE SEPARATION OF POWERS 

Origin of Idea. The theory of the separation of powers is one of ancient 
origin. Perhaps it arose as early as when the first man saw the danger to per- 
sonal liberties in having one man or the same group of men given complete 
power to make laws^then to enforce them, and then to decide whether a 
violation has taken place and what the penalty shall be. This, in Jefferson's 
words, is “precisely the definition of despotic government." 2 Hence the pur- 
pose of the separation is to give protection to personal liberties and private 
property against government by arrangements within the governmental mecha- 
nism itself but without impairing the power of the government to act in the 
protection of public interests. 

John Locke on Separation of Powers. The framers of the first constitutions 
of Virginia, Pennsylvania and Massachusetts, at least, and the men who for- 

1 For generalized comparisons of parliamentary and presidential government see H. L. 
McBam, The Living Constitution, New York, 1927, chs IV, V; W. F. Willoughby, The 
Government of Modern States, rev. and enl. ed , New York, 1936, ehs. XIV-XV; R. G. 
Gettell, Political Science, New York, 1933, ch. XIII, II. J. Laski, The American Presidency, 
New York, 1940; Don K. Price, “The Parliamentary and Presidential System," Public 
Admin Rev., vol 3, pp. 3 17-34 (1943), with a reply by Harold Laski and a rejoinder by 
Don Price in Public Admm. Rev , vol. 4, pp. 347 63 (1944). 

2 See footnote 5, below. Madison called it “the very definition of tyranny." The Federalist , 
no. 47. 
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mulated the national Constitution, were strongly in favor of the separation of 
powers, but were not in agreement as to how to make it effective. Their read- 
ing on the subject Ijad been underscored by their experiences under the colo- 
nial governments. John Locke, a late seventeenth-century English writer, well 
known in the colonies, had argued that the powers of government should be 
“directed to no other end but the peace, safety, and public good of the people,” 
and that therefore even the supreme legislative power “is not, nor can possibly 
be, absolutely arbitrary over the lives and fortunes of the people.” Therefore, 
“in well-ordered commonwealths” there should be an executive branch of. 
government separate from the legislative body to execute the laws, as well as 
another that he called “federative” to manage war and foreign affairs. 8 Locke's 
idea of “executive power” apparently included both the executive power as 
we know it in all internal affairs and the judicial power. 

Montesquieu on the Separation of Powers. Montesquieu, a French scholar 
writing sixty years later than Locke, had a more clear-cut view of governmental 
powers. He wrote: 

When the legislative and executive powers are united in the same 
person, or in the same body of magistrates, there can be no lib- 
erty; . . . 

Again, there is no liberty, if the power of judging be not separated 
from the legislative and executive powers. 4 

He thus describes the typical three-fold separation that has since become 
familiar to Americans. Montesquieu made the mistake of thinking that the 
English constitution in 1748 embodied a true separation of powers, whereas 
the parliamentary or cabinet system of government with its unification of 
powers was already in existence; but his theory was widely accepted in America. 

Before The Federalist appeared (1787-88), both John Adams and Thomas 
Jefferson had published strong expressions on the necessity for a separation 
of powers in the state governments. 5 Madison and Hamilton in The Federalist 
restated the arguments in relation to the new national constitution. 6 Evidently 
a rising sentiment was in favor of separation, and in time the doctrine came 
to prevail in both national and state governments. 

Various Aspects of the Separation Doctrine. It will be noted that the term 
“powers” in the phrase “separation of powers” refers not to police power, 

8 Two Treatises of Government, Bk. II, chs. IX, XI, XIII. 

4 The Spirit of Laws, Bk. XI, ch. 6. 

“John Adams, Defence of the Constitutions of Government of the United States of 
America, 1786-88, 3 vols.; Jefferson, Notes on the State of Virginia, 1782. See B. F. Wright, 
A Source Book of American Political Theory, pp. 151-73. Jefferson's remark? came in the 
course of a scorching criticism of the system of legislative supremacy that had been set up 
in Virginia. See ch. 2, pp. 21-22, above. 

8 The Federalist, nos. 47-51. Hamilton was somewhat inconsistent, however; he actually 
worked for such a fusion of the executive and legislative powers of the national government 
as might have created an American replica of British parliamentary government. 
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taxing power, and war power, for example, but to the three so-called “branches” 
or main departments of government, the legislative, executive, and judicial. 
As developed in practice the doctrine has various aspects. These are: 

1. The separation of legislative, executive, and judicial branches of govern- 
ment considered as impersonal organizations. The theory assumes that the 
legislative, executive, and judicial processes or functions in government arc 
wholly distinct so that they can be assigned to different branches. 

2. The separation of personnel, so that as a rule no individual may serve 
at the same time in two or piore distinct branches. 

3. The use of checks and balances that permit each department, largely 
for its own protection, to check the work of the other two. 

4. Rules against the delegation of powers, to prevent those persons who 
are in charge of one branch of government from turning their responsibilities 
and functions over to another branch. 

5. Provisions whereby each branch may to some extent control the “house- 
keeping” in its own department, so as not to be unduly dependent on the 
other departments. 

Checks and Balances Needed. It is not difficult to write out a formula of 
words for the separation of powers. The problem that was not solved at the 
outset was that of making the separation effective. The solution was later 
found to lie in large part in a system of “checks and balances.” These two 
ideas, separation of powers and checks and balances, arc usually associated 
in discussion, because they arc really opposing and compensating parts of the 
same governmental mechanism. The one provides for separation, the other 
for interlocking, and both are needed. Suppose that a constitution simply 
said that “all legislative power is vested in the legislature, all executive power 
in the governor, and all judicial power in the courts.” As the legislative or 
lawmaking function is certainly superior to the other two, the legislature 
would in ordinary times probably be able to dominate the other two branches, 
while in times of grave crisis the legislative body being large and unable to act 
quickly would probably transfer a great part of its legislative function and 
power to one or 4 few of its members or to the executive. In any case, how- 
ever, the judiciary would have little power to resist the legislature, and in quiet 
times the executive would have little more unless he were to violate the 
constitution and seize dictatorial power. 7 This is what the American people 
learned under their first state constitutions. They had been so anxious to clip 
the wings of the governors and the Crown that while they set up papei 
provisions for a separation of powers, they in effect turned nearly all powers 
over to the legislatures. 

7 John Locke said that “there can be but one supreme power, which is the legislative, 
to which all the rest are and must be subordinate/' Two Treatises of Government, Bk. II 
ch. XIII. 
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SEPARATION OF POWERS IN NATIONAL GOVERNMENT 

The national Constitution provides for the separation of powers in the 
national government by four principal clauses: 

All legislative Powers herein granted shall be vested in a Congress 
of the United States. . . . 

The executive Power shall be vested in a President of the United 
States of America. 

The judicial Power of the United States, shall be vested in one 
supreme Court, and in such inferior courts as the Congress may from 
time to time ordain and establish. 

. . . and no Person holding any Office under the United States, 
shall be a Member of either House during his Continuance in Office. 8 

This series of provisions provides for a separation of the three great functions 
among three distinct branches, and also provides against any overlapping of 
personnel between Congress and the executive and between Congress and the 
courts.® Since a member of Congress may not serve as an executive officer, the 
English type of cabinet government is practically excluded. Similarly one 
cannot at the same time be a member of Congress to pass laws and a judge 
in the courts to apply them. There is no express provision, however, to prevent 
a person holding positions under the executive and judicial departments at 
the same time. 

Checks and Balances in National Government. The clauses on the separa- 
tion of powers give no idea of checks and balances. The latter are provided 
for by distinct provisions of the Constitution. In general they permit each 
department to invade the sphere of each of the others to an extent sufficient 
to enable each to check the others in order to protect itself. That is, the 
checks and balances represent a partial mingling of powers at points that are 
deemed important for self-protection, as indicated below. 

Checks by Congress on Other Departments. 1 . Congress alone may propose 
constitutional amendments and declare them to be in effect. These may 
seriously affect the other departments. • 

2. The House may impeach, and the Senate may try cases of impeachment 
of executive and judicial officers, and thus remove them from office. 

3. Congress may by legislation, passed over the President's veto if necessary, 
establish, regulate, limit, or abolish inferior courts and executive establish- 
ments. 

4. Congress controls the purse for all; it alone may levy taxes, make appro- 
priations, and borrow money on the credit of the United States. 

8 U. S. Const., Art. I, sec. 1; Art. II, sec. 1; Art. Ill, sec. 1; and Art. I, sec. 6, respec- 
tively. 

0 On the right of members of Congress to serve on special treaty missions, see Mathews 
and Berdahl, Documents and Readings in American Government, New York, 1928, pp. 
3 ° 3 * 11 - 
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5. The Senate has a limited control over the executive and the courts, 
through its power to reject the President's nominations for executive and judi- 
cial positions. 

6. It may control the President's foreign policy to some extent through 
the rejection of proposed treaties. 

7. The Senate and the House check each other in the passage of legislation, 
in making appropriations, and in proposing constitutional amendments. 

Checks by President on Others. 8. The President may check both houses 
through his Yeto power, which can, however, be overridden by a two-thirds - 
vote. 

9. The President may also keep Congress in ignorance of important matters 
by refusing to transmit vital information in his possession. 

10. The President also has a check on the courts through his power to 
appoint judges. 

Checks by the Courts on Others. 11. Although the place of the courts in 
the general scheme of separation is to be considered later, it will give a more 
complete picture if we list here the checks that they have in the other depart- 
ments. The Courts, in interpreting, construing, and applying the acts of Con- 
gress and the treaties of the United States, have a check on both Congress 
and the President. 

12. The courts may also declare acts of Congress, and possibly even treaties, 
to be unconstitutional and void, thus preventing enforcement. 

13. The courts also control executive and administrative action through 
entertaining suits and issuing court orders against public officers. 

Many other specific but less important checks might be stated, but these 
are enough to illustrate the situation. 

PRESIDENT AND CONGRESS 

It is against this background of constitutional provisions for the separation 
of powers and checks and balances that we must consider the relations be- 
tween Congress and the President. It would be unwise, however, to consider 
only the formal constitutional arrangements. Practice, custom, and personal 
human relations and reactions are in the long run very important. 

Human Factors in Relations of Congress and President. Not many years 
ago, American writers gave a great deal of attention to the “chasm wide and 
deep" between the President and Congress. The impression was given that 
the executive was kept at arm's length or farther by Congress, and that the 
separation of powers prevented close communion and cooperation between 
the two. This view seems to have been based in part on the words of the 
Constitution and in part on certain passing controversies between particular 
Presidents and Congress rather than on a close study of general practice. The 
facts seem to be that public opinion, the party system, and the more personal 
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relations of the executive with Congressmen produce a degree of cooperation 
not generally realized, and through methods not always fully understood. Men 
who have worked together in political campaigns, who have many friendly 
personal relations with each other, and who have common purposes in public 
service cannot be kept apart by words in a constitution. But the Constitution 
does enable an American President to carry on his work after a fashion even 
when he is angry and at odds with the majority and with the leaders of Con- 
gress. 

For the government to be carried on successfully there is need for considera- 
tion and cooperation at both ends of the long stretch of Pennsylvania Avenue 
between Capitol Hill and the White House. Congress and the Presidency are 
differently constituted and have different functions to perform, but both are 
necessary to successful operation of the government. 

President Represents the Nation; Congressmen Represent States and Dis- 
tricts. A President is elected once in four years. At the same time the entire 
membership of the House of Representatives is reconstituted for two years, 
but only one-third of the Senate is elected at that time. The President has 
received popular support in every state; hence he represents, in a sense, the 
whole nation. Each Senator and Representative is to some extent a party rep- 
resentative, but primarily he represents his state or district, certainly not the 
entire nation. Since regions, states, and districts have many competing inter- 
ests, there is never the same unity of purpose in House or Senate as in the 
President's office. Even Congressmen of the same party may be strongly at 
odds on important measures. These internal differences in each house and 
between the houses of Congress frequently drive the members to find leader- 
ship elsewhere, and naturally they turn to the President. 

Time and Circumstances Affect the President's Influence. If in his first term 
his party has a clear majority in both houses as is customary, the President is 
in a very strong position— strongest, of course, if his party has just turned 
out the opposition. Thus Franklin Roosevelt, taking office in 1933, was in 
much better position to wield influence than Mr. Hoover was in 1929 for 
the simple reason that before Mr. Hoover's administration his party had been 
in power for eight years already, and had filled the most important positions 
with Republicans whom he hardly wished or dared to turn out. Mr. Roose- 
velt, on the contrary, coming in as a Democrat after twelve years of Republi- 
can rule, had literally thousands of positions to fill with Democrats. As long 
as these places were available, Democratic Senators and Representatives nat- 
urally felt a need of working with the President in order that he in turn might 
recognize their claims to patronage. In his second term even the strongest of 
Presidents is somewhat less influential, partly because the available patronage 
is less, partly because the political leaders are already beginning to cast about 
for his successor. Franklin Roosevelt was something of an exception to this 
rule, but the rule probably still stands. 
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Prior to 1932 the off-year election, and especially the one in a President’s 
second term, was likely to go against the party in power, so that the President 
faced for two years a House of Representatives, and sometimes even a Senate, 
in which the party majority had been greatly reduced or had even disappeared. 
Among recent Presidents, Mr. Taft, Mr. Wilson, Mr. Coolidge, and Mr. 
Hoover all experienced this situation. The resultant loss of prestige and influ- 
ence to the President was a truly serious matter. This reveals, indeed, one of 
the most important defects in American constitutional arrangements. Con- 
gress and the President need to work together, and any provision that makes 
possible and even probable a stalemate between them is to be condemned. 
The simplest solution, as has been previously suggested, might be to have 
the House and also the Senate completely renewed at the same time and 
for the same term as the President. 

Conditions Affecting Relations of President and Congress. Assuming that 
the same party dominates both houses and the Presidency, the working rela- 
tions between President and Congress will depend upon many factors such 
as (a) the President's personality and qualities as a leader and executive, (b) 
the general condition of the country with respect to prosperity or depression, 
peace or war, (c) the weapons the President has at hand for maintaining 
discipline in his party, in and out of Congress, and (d) the strength and ambi- 
tion for power of the party leaders in Congress. 

Personal Qualities. The system of nomination and election in no sense 
insures the selection of an outstanding leader, and yet the “batting average" 
has been fairly high. Americans may well take pride in the high average qual- 
ity of their Presidents. Every careful observer can see differences in effective- 
ness between Theodore Roosevelt and Taft, between Wilson and Harding, 
between Franklin Roosevelt and Hoover, Not all have been outstandingly 
successful. Still, the times and conditions had much to do with the compara- 
tive failure of some Presidents, and no absolute judgment can be made on 
their personal fitness for leadership. 

Economic Conditions. Whoever is in office will get blamed for a depression 
that arrives in his term, even as he will be credited for winning a war while 
President. The members of Congress are naturally influenced in their actions 
toward the President by the standing that he has among their constituents 
whether it is the result of good luck or of ability. They dare not support a 
loser or a wholly unpopular figure, or turn against one who has achieved great 
popular success. 

PRESIDENT AS LEGISLATIVE LEADER 

Since the President is the only person in important office who campaigns 
over the whole country and is in a sense the choice of the nation, the people 
have in the course of time come to look to him for leadership in all matters 
of policy and legislation. The words of the Constitution confer on him execu- 
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tive power, and say that the legislative power is vested in the two houses of 
Congress. In fact, his leadership in legislative matters outweighs his other 
responsibilities nearly all the time. The legislative power is actually vested in 
Congress and the President. To exercise this legislative leadership, to get the 
proper cooperation from Congress, what powers and what instruments has 
he at hand? 

Unity and Strength of President’s Position. The President is responsible to 
Congress for neither his nomination nor his election. These he owes only to 
his party, the party convention, and the voters. His position is rooted solidly 
in popular favor. It is, furthermore, the most conspicuous and respected posi- 
tion in the country. What he says and does is always front page news even 
when the press is generally opposed to him; it nearly always has priority on 
the radio and the screen. 

In addition, as already stated, his position has a unity not possessed by Con- 
gress. He no doubt has difficulty at times in making up his mind on important 
measures; he must consider carefully the various interests involved before 
reaching a decision. But his decision can be made in private, behind closed 
doors and in conference with a few trusted advisers. The people always know 
how torn and divided is Congress; so, too, do its members. The President by 
comparison seems' to stand serenely at ease and confident, wholly united in 
purpose. 

Expert Advice. Back of his decisions, also, is more command of expert ad- 
vice than Congress has available to it. He can and does summon department 
heads and bureau chiefs, distinguished diplomats, professional men, captains 
of finance and industry, and the leaders of farmers’ and laborers’ organizations, 
not to mention the members of Congress themselves. The experts in govern- 
ment’s employment have no choice but to give him their best advice and 
service. 

Party Leadership. The party candidate for the Presidency becomes auto- 
matically the leader of his party. His success in being elected only welds the 
party more strongly behind him. The future success of the party, the very 
re-election of many members of Congress, depend upon the maintenance of 
a united front and an air of confidence and success. That is why party leaders 
in and out of Congress are slow to rise in opposition to what a President pro- 
poses. As for him, if he is not so self-willed and sure of his own wisdom that 
he fails to consult with party leaders, he will try to carry his Congressional 
supporters with him through frequent conferences with their leaders. His tact 
in doing this, his sympathy with the ambitions and views of party members 
in Congress, will go far toward solidifying, his party behind him and his posi- 
tion as leader. He must know that there are times when members must be 
allowed their own head and the right to oppose party measures for sectional, 
local and personal reasons. To the extent that he fails to measure up to the 
standards of party leadership, to that extent he fails as a leader in legislation. 

Personal Contacts Between the President and Congress. To make effective 
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his leadership in Congress and to maintain close relations with it, every Presi- 
dent in recent years has had the aid of a specially devised machinery. He has 
usually one or more assistants whose main function is to maintain contacts 
with the members of Congress and their committees, and to keep him in- 
formed of progress on bills as well as of the attitudes of members. His reports 
from these contact men sometimes result in meetings between the President 
himself and wavering members of Congress. The floor leaders of the party in 
both houses, the Vice President and the Speaker, and other outstanding party 
members in both houses, also confer often with the President to inform him 
of progress and difficulties. During sessions these conferences with the party 
legislative leaders usually take place once a week. 

Patronage. In many instances the President has undoubtedly been able to 
wield some influence over Congress through a judicious use of his appointing 
power. There are probably very few cases in which a President says, even 
through an intermediary, to a member of Congress: “If you vote for this 
bill, your friend X will get the post he wants.” Such bargains arc in general 
too crude. “Understandings” may be reached, however, under the rule that 
one good turn deserves another, and historians could probably present many 
cases of strange coincidences between favorable votes on Presidential measures 
and appointments to government positions. 

None of the foregoing means of Presidential influence over Congress and 
consultation with it in legislative matters is contrary to cither the letter or the 
spirit of the Constitution. A number of the framers of the Constitution must 
have expected the President to become a leader in policy. This is revealed in 
part by several specific provisions of the Constitution. 

Calling and Ending Sessions. While regular sessions are held annually, be- 
ginning now on January 3 and lasting as long as desired, the President and 
only the President may call special sessions. 10 He may summon both houses, 
or either house separately; there have been a number of special sessions of the 
Senate to consider appointments and treaties. He may also, in case of dis- 
agreement between the houses as to the time of adjournment, “adjourn them 
to such Time as he shall think proper.” 11 This power has never been used. 

No Power to Prorogue or Dissolve. In parliamentary countries that follow 
closely the British model, the cabinet with the approval of the titular head 
of the government may either “prorogue” parliament, i.e., bring its current 
session to an end, or both prorogue it and “dissolve” the elective chamber, i.e., 
end the session and require a new election of elective members. This power 
in the hands of colonial governors deeply incensed the colonial leaders. It 
was abolished in the United States at the time of the Revolution, and has not 
been reestablished in either the national or the state governments. Legislative 
bodies may carry on even though wholly out of sympathy with the executive- 

10 Art. II, sec. 3, and Amend. XX. 

11 Art. II, sec. 3. 
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This naturally enhances the independence of the legislative branch* and often 
makes the position of the executive very difficult. 

Messages and Proposal of Measures. The President has the power and the 
duty to give Congress from time to time "Information of the State of the 
Union/' and to "recommend to their Consideration such Measures as he shall 
judge necessary and expedient." 12 He is naturally the judge of how much in- 
formation he shall give, and how frequently. It is customary for him to deliver 
a message at the beginning of each session of Congress, and also to send special 
messages or communications from time to time. 

The first two Presidents delivered their messages orally. The first Demo- 
cratic President, Jefferson, sent his messages in writing, and thus began a 
practice that lasted until another Democratic President, Wilson, in 1913 re- 
turned to oral presentation. Since then the practice has varied. When mes- 
sages are delivered orally, the two houses assemble in one chamber and the 
presiding officers of both houses are on the rostrum with the President. Presi- 
dent Coolidge was the first to have a radio hookup when delivering a message, 
and Franklin Roosevelt made extensive use of this device for addressing the 
people at the same time that he addressed Congress. Indeed to some extent 
he appealed directly to the people on legislative matters and thus built up a 
certain popular pressure that Congress could not easily resist. 

Administration Bills in Congress. To "recommend . . . measures" is not 
exactly the same as to present fully formulated bills, but a practice has de- 
veloped of having bills favored by the President and the departments drawn 
up in the department concerned, or in the Attorney General's office or Budget 
Bureau, for submission to the two houses through influential members of the 
party. Indeed, nearly all important legislation now originates in, or is approved 
by, the appropriate department. The times and the party situation in Con- 
gress and in the country, as well as the personality and leadership of the 
President, largely determine the result of the President's proposals. Presidents 
Wilson and Franklin Roosevelt had great success in their first terms; and in 
the war emergencies of 1917-18, and 1941-45 each was able to carry through 
practically his entire program. There is no assurance, however, that the Presi- 
dent's proposals will be enacted by the legislative branch, but even a reluctant 
Congress approves a great deal of what he proposes. After all, the majority 
party and its leaders in both houses are obligated to maintain party unity. 
They cannot afford to flout their leader’s considered program of legislation as 
a whole although they may reject or modify important items. 

Executive Approval and Veto of Bills. The Constitution confers upon the 
President a sweeping power to approve or disapprove bills passed by Congress, 
as follows: 

Every Bill which shall have passed the House of Representatives? 
and the Senate, shall, before it becomes a Law, be presented to the 

12 Art. II, sec. 3. 
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President of the United States; If he approve he shall sign it, but if 
not he shall return it, with his Objections to that House in which it 
shall have originated, who shall enter the Objections at large on 
their Journal, and proceed to reconsider it. If after such Reconsidera- 
tion two thirds of that House shall agree to pass the Bill, it shall be 
sent, together with the Objections, to the other House, by which it 
shall likewise be reconsidered, and if approved by two thirds of that 
House, it shall become a Law. But in all such Cases the Votes of 
both Houses shall be determined by Yeas and Nays, and the Names 
of the Persons voting for and against the Bill shall be entered on the 
Journal of each House respectively. If any Bill shall not be returned 
by the President within ten Days (Sundays excepted) after it shall 
have been presented to him, the Same shall be a Law, in like Manner 
as if he had signed it, unless the Congress by their Adjournment pre- 
vent its Return, in which Case it shall not be a Law. 

Every Order, Resolution, or Vote to which the Concurrence of the 
Senate and House of Representatives may be necessary (except on a 
question of Adjournment) shall be presented to the President of the 
United States; and before the Same shall take Effect, shall be ap- 
proved by him, or being disapproved by him, shall be repassed by two 
thirds of the Senate and House of Representatives, according to the 
Rules and Limitations prescribed in the Case of a Bill . 13 

Acts of Congress Subject to Veto. In its enactments, Congress uses two 
different forms rather indiscriminately, the Act, and the Joint Resolution . 
Thus in any volume of Public Laws printed by Congress, many joint resolu- 
tions will be found scattered among a still larger number of acts. Many joint 
resolutions are more important than many acts, but all have the same legal 
force. Under the Constitution, both these types of enactments must be sent 
to the President for his approval. The same is true of the many Private Acts 
that fill the second large volume produced by the ordinary Congress. But in 
the latter volume there are also certain so-called Concurrent Resolutions . 
These are resolutions passed by one House, in which the other concurs, that 
relate primarily to the relations between the Houses in their own work: reso- 
lutions to appoint joint committees, to correct the enrollment of acts, to 
authorize the printing of documents, and to provide for adjournment. These 
concurrent resolutions do not go to the President, and neither do resolutions 
proposing amendments to the Constitution. 

Because of long practice with the use of concurrent resolutions, a feeling 
seems to have grown up in some circles, inside Congress as well as outside, 
that by calling what it does a concurrent resolution Congress may take certain 
actions even of a substantive nature, i.e., actions that change the laws of the 
land, without submitting them to the President for his approval. This is not 

18 Art. I, sec. 7, pars. 2, 3. 
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what the Constitution says at all. With only one exception, and that on the 
question of adjournment, if the concurrence of both the Senate and House 
is necessary, the measure is required to go to the President for approval. Each 
house separately may adopt and enforce its own rules, discipline and expel its 
own members, and so on, and such actions do not require Presidential con- 
sent. But there is no case in which either house may change the substantive 
law alone, or make any appropriation; and if the concurrence of both houses 
is required for any measure except an adjournment or for a Constitutional 
Amendment, then that measure should be sent to the President for approval. 
Presidents may have been negligent in not insisting upon this from the begin- 
ning, but it is doubtful whether they have lost any power through long neglect, 
and even more doubtful whether they can sign away their constitutional 
powers to have measures submitted to them by approving bills that permit the 
two houses to do certain things by concurrent resolution. Congress may not 
enlarge its own constitutional powers by legislative act even with the Presi- 
dent's approval. 

It has been held, however, that constitutional amendments, which require 
a two-thirds vote, need not be submitted to the President for his approval. 

Types of Executive Action on Bills. In a single Congress the President has 
to pass upon many hundreds of public acts, joint resolutions, and private acts. 
In the President's office any one of five things may happen to a bill. 

During the session the President may either (1) sign the bill, and thus make 
it law, or (2) fail to either sign it or veto it, but hold it beyond the ten-day 
period, in which case it becomes law, or (3) fail to sign it, and return it to the 
House in which it originated with a statement of his reasons for objecting 
to it. The last is the direct or ordinary veto. After the session has ended, he 
may either (4) sign it within a ten-day period, and thus complete its enact- 
ment, or (5) fail to sign it, in which case it fails to become law by the so-called 
“pocket veto.” For many years it was assumed that the fourth was an impos- 
sible case, constitutionally, since with Congress adjourned there was no house 
to which to return the bill as provided in the Constitution. 14 It was then the 
custom for the President to go to the capitol for some hours at the end of 
the session in order to sign bills as fast as they were rushed through, and to 
return them before Congress adjourned. Woodrow Wilson got a ruling from 
the Attorney General upholding his power to sign bills after adjournment. 
The Supreme Court has upheld this view, and every President now uses this 
power. 15 The advantage of this arrangement is that it gives the President suffi- 
cient time to give more careful consideration to the many bills that are passed 
in the closing days of the session. 

Pocket Veto. Congress can do nothing immediately about a pocket veto. 
Bills that fail in that way cannot be revived until the next session, and then, 

14 W. H. Taft, Our Chief Magistrate and His Powers , pp. 23-24. 

15 See L. F. Schmeckebier, “Approval of Bills After Adjournment of Congress,” Am. Pol 
Sri. Rev., vol. 33, pp. 52-54 (1939). 
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if Congress insists upon passing them, they must be reenacted early enough 
in the session to make possible a direct veto, which can be overriden. The bill 
may be passed again in both houses, and if two-thirds of the members present 
and voting again approve it, it becomes a law without the President's signa- 
ture. In these cases, then, the President has not only achieved a postponement 
and a reconsideration, but he has also forced another yea and nay vote, so 
that the members arc put on record. 

Nature of the Veto Power. The power of the President to disapprove legis- 
lation can be looked upon as having a twofold purpose: first , to enable the 
executive to prevent serious encroachments by Congress on his own powers; 
and second , to give him a strong voice in general legislative policy. It has been 
argued by some that this* power was intended to be of limited scope, and that 
it should be exercised only when the President feels that an act passed by 
Congress is unconstitutional. Under this theory Congress would be wholly 
responsible for the policy of all legislation. This has not been the view of the 
majority of Presidents, and the growth of the President’s leadership^ in legis- 
lation and in party matters makes this limited view of the veto power imprac- 
ticable. The words of the Constitution support the broader view: “if he ap- 
prove he shall sign it,” but otherwise he shall state his “objections” and return 
the bill to Congress. 

Exercise of th’e Veto Bower. 16 Early Presidents made little use of the veto. 
With Jackson the Presidency took on a new phase. Jackson looked on himself 
as the leader in a great popular cause, whether against Congress, the courts, 
or the banks, and he vigorously asserted the independence of the executive 
department. Ilis vetoes, though not numerous by present-day standards, struck 
a new and stronger note. President Johnson, faced by a hostile Congress, 
vetoed many acts but his successor, Grant, vetoed many more. 

Presidential use of the veto power was evidently on the increase, and yet 
all the twenty-one Presidents before Cleveland vetoed only 202 acts, 117 by 
direct or regular vetoes and 8$ by the pocket veto method. Cleveland, in his 
efforts to prevent the indiscriminate pensioning of men from the Union 
Army who could not qualify under the general laws vetoed 584 acts, or nearly 
three times as many as all his predecessors. His total is still the record for an 
eight-year period. Franklin Roosevelt in a little over twelve years vetoed 635 
bills, 372 by regular vetoes and 263 by pocket vetoes. From the beginning of 
Cleveland’s first term until Franklin Roosevelt’s death early in 1945, eleven 
Presidents vetoed a total of 1,563 bills, 894 by regular vetoes and 669 by 
pocket vetoes. The grand totals down to President Truman are 1,011 direct 
or regular vetoes, 754 pocket vetoes, or 1,765 in all, a truly impressive total. 

Of this total number only 59 measures were passed over direct vetoes. 
Fifteen of these overriding acts were passed in President Johnson’s administra- 

10 Data on the use of the President's veto power were drawn from a table compiled by 
Professor George C. Robinson of Iowa State Teachers' College and certain additional in- 
formation supplied by the Legislative Reference Service of the Library of Congress. 
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tion, nine in Franklin Roosevelt's. Vetoes of minor bills nearly always stand, 
but when a major measure is backed by important pressure groups the Presi- 
dent is likely to be overridden. Such was the case with several soldiers' bonus 
measures after World War I, the Volstead Act when the Anti-Saloon League 
was strong, and the Philippine Independence Act, which was strongly sup- 
ported by the "Agricultural Bloc." 

Net Results of Veto Power. But what are the governmental results of the 
President's possession of the veto? Surely it strengthens his position as against 
Congress. Even though the opposing party controls Congress, the President's 
party usually has over one-third of one of the houses, and that is enough to 
uphold him on a straight party vote. Thus at such a time strongly partisan 
measures cannot be passed, and Congress is likely to be relatively inactive. 
For political purposes, however, such a Congress may pass bills that force the 
President to do the unpopular thing in vetoing them. Such vetoes may be- 
come campaign issues for the opposing party which on coming into power 
later, sometimes passes a measure previously vetoed . 17 Even a Congress con- 
trolled by the President’s own party sometimes embarrasses him by passing 
a bill that they know he must veto, and then enough members of the party 
later switch their votes to uphold the veto. In many cases a vetoed bill is 
amended to meet the President's wishes and is then repassed and approved. 
Often a threat of veto is sufficient to force its proponents to make important 
modifications in a pending measure. 

CONGRESSIONAL CHECKS UPON THE EXECUTIVE 

On its own side Congress has certain powers of control over the executive. 
It alone of the three branches can propose constitutional amendments to the 
states; by two such amendments the method of electing the President, the 
beginning of his term, and the rules of succession to the office have been 
changed . 18 An attempt by amendment to limit his powers is not inconceiv- 
able. Congress also passes measures for establishing, regulating, and altering 
all divisions of the executive department, and such has been its jealousy of 
executive freedom that it has usually fixed the salaries, tenure of office, duties, 
and powers of officers and employees in considerable detail. Its control of the 
purse reinforces its legislative power, and is used to advance or hold back de- 
partments according to Congressional desire. Presidents might, theoretically, 
veto more acts than they do, but often they dare not for fear of losing the 
necessary appropriations. 

The special powers of the Senate to reject or amend treaties and to disap- 
prove the President’s nominees for appointive office will be discussed later . 19 

17 The Budget and Accounting Act, 1921, for example, was vetoed by President Wilson, 
and then repassed by Congress and signed by President Harding. 

18 Amendments XII, XX. 

19 See chs. 14, 23. 
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Power of Impeachment. The two houses may also remove from office a 
President or any of his important subordinates by a process called “impeach- 
ment” This may be defined as the power and method of ousting high officials 
from office by action of the legislature. It usually consists of two stages, the 
bringing of charges, which is the impeachment in the strict sense; and the 
trial of the case, with the resultant verdict, which if successful results in re- 
moval from office. The provisions for impeachment in the national Constitu- 
tion read as follows: 

The President, Vice President, and all civil Officers of the United 
States, shall be removed from Office on Impeachment for, and Con- 
viction of, Treason, Bribery, or other high Crimes and Misdemeanors. 

(Art. II, sec. 4.) The House of Representatives . . . shall have the 
sole power of Impeachment. (Art. I, sec. 2, par. 5.) The Senate shall 
have the sole Power to try all Impeachments, When sitting for that 
Purpose, they shall be on Oath or Affirmation. When the President 
of the United States is tried, the Chief Justice shall preside: And no 
Person shall be convicted without the Concurrence of two thirds of 
the Members present. Judgment in Cases of Impeachment shall not 
extend further than to removal from Office, and disqualification to 
hold and enjoy any Office of honor. Trust or Profit under the United 
States: but the Party convicted shall nevertheless be liable and sub- 
ject to Indictment, Trial, Judgment and Punishment, according to 
Law. (Art. I, sec. 3, pars. 6, 7.) 

Impeachment Procedure in Congress. When charges are reported to the 
House of Representatives against any person subject to impeachment, that 
body may on the motion of a member appoint a select committee to investi- 
gate the charges, or assign the task to some standing committee. After con- 
ducting its inquiry, such committee either formulates and votes a series of 
charges, or drops the matter. Sometimes the officer being investigated resigns 
at this stage, and nothing more can be done except through regular criminal 
prosecution by the proper authorities. If there is no resignation, the com- 
mittee reports its charges to the House, which passes on them by ordinary 
majority vote, and if the charges are approved, in the form of articles of im- 
peachment, a committee of managers is appointed by the House to prosecute 
the case before the Senate, and the latter body is notified. The Senate then 
votes to hear the charges, and later on a regular trial is held. At the end the 
Senate must vote, and a two-thirds vote of those present is necessary to 
convict. 

Impeachments in Practice. While this power of impeachment is undoubt- 
edly a necessary one for use in unusual cases, it is obviously a cumbersome 
and time-consuming method of achieving the desired result of removing offi- 
cers who have been guilty of criminal conduct in office, or of conduct or 
official acts detrimental to the public welfare. The House has voted articles 
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of impeachment only thirteen times, with only four convictions. Ten of these 
cases affected federal judges; one a President, Johnson; one a Secretary of 
War; and one a Senator (in which case expulsion from the Senate ended the 
matter). Only four persons, all judges, have been removed from office in this 
way. It appears, then, that as an emergency weapon, “a gun behind the 
door/' the power of impeachment may have a little value, but that its useful- 
ness for day-to-day control by Congress over the administration is very small. 

Controls over Executive Functions. As far as the President's strictly execu- 
tive work is concerned/ and this includes also his powers as commander in 
chief of the army and navy, Congress can do very little to control his actions. 
The entire executive power is vested by the Constitution in the President. 
Influenced and guided as it is by the controlling principle that “the govern- 
ment must be carried on,” Congress cannot avoid providing authority, money, 
and personnel for the essential public services. Having done this much— and 
in certain instances it has refused to appropriate money— it is relatively help- 
less to interfere in the execution of the laws and the administration of the 
services. 

Control over Expenditures. It has been found in fact that even its control 
over the purse is not absolute. For over a century and a half it has attempted 
to enforce the rule that no money shall be expended from the national treas- 
ury except in the amounts and for the purposes stated in its appropriation acts. 
Up to now it has never succeeded in making this rule effective. Not only in 
cases of outright emergency but even in the normal conduct of their affairs 
executive agencies spend more than was appropriated, or vary the purposes 
of expenditure. When they have overspent their allotments, they come before 
Congress with requests for “deficiency appropriations” and Congress generally 
yields. 20 

Control over Administrative Powers and Procedures. Congress is also un- 
able to supervise or control the day-to-day work of the many administrative 
officers and agencies that make up the executive branch under the President. 
The members of Congress have too much other work to do, or they lack the 
knowledge of what to look for, and even their committees are not so organized 
and staffed as to be able to keep in close touch with the operations of the 
administrative agencies. 

When members of Congress think of these two irritating problems, the 
enforcement of restrictions on expenditures, and the continuous supervision 
of administration, the easiest solution seems to be to get someone else to do 
the work. The office of Comptroller General was set up to watch expendi- 
tures, and the United States courts have received varying powers of review 
over administrative rules, orders, and decisions. These have been partially 
effective, but they have not really enhanced the control of Congress itself 
over the executive branch. To delegate new powers to other agencies is not 

20 For a discussion of this topic see Lucius Wilmerding, Jr., The Spending Power, A 
History of the Efforts of Congress to Control Expenditures , New Haven, 1943. 
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an effective way to recover powers already delegated. If Congress really wants 
to exercise control its members and committees will have to do more of the 
work themselves. 

The Power of Investigation. More effective than such new delegations is a 
power not expressly mentioned in the Constitution but long and rather suc- 
cessfully practiced— the power of Congressional investigation into the work 
of executive agencies. Congress has simply assumed the power to investigate 
the executive branch and all its works at any time. This power is so natural 
an incident to the legislative power that its existence can hardly be questioned. 
“Wc are of opinion/' the Supreme Court has said, “that the power of in- 
quiry— with process to enforce it— is an essential and appropriate auxiliary to 
the legislative function." 21 The term “investigation" is usually applied to the 
more formal inquiries made by one or both houses of Congicss through select 
committees that are created by resolutions which define the scope of what is 
to be done. Such investigations may go into almost any subject affecting the 
legislature itself or any other branch of government or any proposed subject 
of legislation. The power includes the authority to compel witnesses to attend 
and to produce pertinent books and papers. The extent to which the power 
of investigation is used is shown by such facts as these: Between 1789 and 
1928 Congress authorized about 330 investigations by committees. The in* 
crease in such investigations in recent decades is impressive; in Franklin Roose- 
velt's first four years the houses of Congress initiated 165 investigations, of 
which 85 were by their own committees and 80 by other agencies. 22 

Congressional Investigations. The House of Representatives has not made 
very great success of its investigating activities. This may be due to the short 
terms of the members, or to the strict party discipline that prevails in that 
House and that prevents even the most alert and vigorous of minorities from 
making effective demand for investigations, or to the lack of power of the 
House over such matters as appointments. Whatever the cause, investigations 
by the House, although more numerous, have been less important than those 
by the Senate. The latter body has in recent decades raised the investigating 
function and power to its highest point. The Senate has investigated almost 
every important evil and problem in American national life. Wall Street, the 
munitions industry, the oil scandals, aviation, banking, administrative re- 
organization, agriculture. Muscle Shoals, monopolies, and many other impor- 
tant matters have come under the scrutiny of Senate committees. President 
Truman, while serving as a Senator, made an enviable reputation for his com- 
mittee's investigation of the national war effort. Newspapers have given ex- 
tensive publicity to committee hearings, with much resultant education of the 

21 On Congressional investigations see McGrain v. Daugherty (1927), 273 U. S. 13$. 

22 On Congressional investigations generally see Marshall E. Dimock, Congressional In- 
vestigating Committees, Baltimore, 1929; E. J. Eberling, Congressional Investigations , New 
York, 1940; M. N. McGeary, The Development of Congressional Investigative Power, New 
York, 1940. 
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public. Further, the executive has learned to fear the Senate and its investiga- 
tions more than any other thing, and has perhaps been Iqd to be more careful 
in the management of public affairs . 23 The explanation of the Senate's success 
in investigations will doubtless be found in the longer terms of the Senators, 
the continuity of the Senate and of its committees, the courage and inde- 
pendence of its members, its frequent successes in its struggles with the execu- 
tive, its prestige, and the great news-value that attaches to its debates . 24 

Power to Compel Executive to Give Information. From the constitutional 
point of view, several questions arise respecting the powers of legislative in- 
vestigating committees. The first, touching the separation of powers, is 
whether Congress can compel the President to deliver to an investigating 
committee any documents that the legislators may wish to see. The President 
has on a number of occasions refused to transmit documents to the Congress, 
even on direct request, on the ground that it was incompatible with the public 
interest to make the information public. The executive has, in short, as much 
freedom in his sphere as the legislature has in its. 2B There is no power in Con- 
gress or in the courts to compel him to divulge information. 

Compulsion on Individuals to Testify. Another question concerns the ex- 
tent to which private individuals may be compelled to testify before legislative 
investigating bodies. As to this, the investigation must be one within the 
general scope of the legislature and must relate to something that it can do, 
whether to legislate, or to impeach, or to pass on election returns, or to ap- 
prove appointments . 26 Assuming that the questions asked are pertinent to a 
proper subject of legislative inquiry, the individual might still refuse in some 
cases to testify on the ground that he would be incriminating himself, and that 
self-incrimination cannot be compelled by a legislature any more than by a 
court . 27 Except for this defense, individuals are required to give testimony to 
legislative bodies and their committees. Congress has covered this matter by 
legislation that grants immunity to those who testify. Persons who refuse to 
give information and testimony when it is demanded by legislative committees 
can be punished for contempt. The committee itself cannot punish the in- 
dividual, but must report to the chamber that appointed it and the latter may 
then order its sergeant at arms to arrest the individual and to bring him before 
the house, where, if he persists in his refusal, he may be sentenced directly for 
contempt. 

The wide use of the power of legislative investigation has brought in its 

23 James A. Perkins, in his “Congressional Investigations of Matters of International 
Import,” Am. Pol. Sci. Rev, vol. 34, pp. 284-94 (1940), shows that investigations have 
little effect on the President's control of foreign relations. 

24 See L. Rogers, The American Senate, ch. VI; and Dimock, op cit , pp. 29-32. 

26 See Grover Cleveland, The Independence of the Executive, Princeton University Press, 
1913, and his message to the Senate on March 1, 1886. 

26 The Supreme Court did not include the non-legislative functions in its discussion in 
McGrain v. Daugherty, footnote 21, above, but this seems to follow of necessity. 

27 See Cooley, The Constitutional Limitations, etc., 4th ed. (1878), p. 164, note 3. 
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wake a number of abuses. 28 United States Senators and Representatives have 
on occasion made an investigating committee a forum for political speeches, 
and have baited, ridiculed, and bulldozed witnesses. They have occasionally 
gone far outside the scope of the investigation with their questions, and they 
have investigated personal files, telegrams, and other records with apparent 
abandon. These abuses have aroused considerable opposition to all such in- 
vestigations. Fortunately these are all abuses that can be controlled or elimi- 
nated by Congress itself without damage, and indeed with much benefit, to 
its power to investigate. 

IMPROVING THE RELATIONS BETWEEN CONGRESS AND THE 

PRESIDENT 

Toward the end of President Franklin Roosevelt's second term and from 
then until his death early in 194$, the relations between him and Congress 
grew increasingly strained. It looked as if they were headed for a period of 
embittered wrangling such as has occurred during several other periods of 
great tension in American history. A large section of his own party in Congress 
worked against some of his major policies, and, as he had been long in office, 
his Congressional relations suffered from an accumulation of grievances 
against him. This situation and the prospects of worse to come at a time when 
complete cooperation between Congress and the President seemed to be 
essential aroused once more an interest in institutional reforms that would 
improve legislative-executive relations. His unexpected death and Mr. Tru- 
man’s accession to the Presidency changed the situation almost overnight. 
Mr. Truman had served long in the Senate and was highly acceptable to most 
members of Congress. His success in getting the cooperation of Congress in 
the first few months of his administration was almost phenomenal, but he 
also soon ran into strong opposition. 

In the discussions before this sudden change in the situation some of the 
old proposals and a few new ones were brought forth. The oldest proposal 
and one that has had some distinguished proponents in the past was not 
urged strongly by any responsible leader in the recent discussions. This is 
simply the proposal that cabinet members be given seats in both houses with 
the right to speak but not to vote. Administration policies and measures could 
then be laid directly before Congress through chosen spokesmen, it is urged, 
whereas now even cabinet members usually get no closer to Congress than 
the meetings of its committees. Under the proposed plan, Congressmen could 
also ask questions of cabinet members as to executive policies, but without 
the President himself being there. The executive might even be given power 
to control some part of the time of the houses, so as to give priority in debates 
to administration measures. 

28 See Laird Bell, “Probes: Congress on the Warpath/’ Atlantic Monthly, vol. 160, pp 
* 3 - 3 * ( 1 937 )* 
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To carry out even these limited proposals would involve important changes 
in Congressional procedure. It is difficult to see what would be gained by 
them. When the same party controls both branches of the government, and 
the President has any power of leadership, there is now no real difficulty in 
getting party leaders in both houses to sponsor any bills proposed by the 
President, nor is there much difficulty in getting adequate time for such bills. 
Floor leaders and committees work loyally with such a President. But if his 
party lacks a majority in either house, Presidential spokesmen on the floor 
could do very little by taking up the time of the House. In fact, Congressmen 
generally would probably greatly prefer to have administration measures and 
policies explained and defended by their own colleagues than by cabinet 
members. 

Representative Estes Kefauver of Tennessee proposed more recently that 
the I louse set aside a period of two hours once every week or two, to which 
cabinet members and other heads of agencies could be invited for questioning 
before the whole House. Presumably most of the questions would be formu- 
lated in advance. 

Shortly after this proposal Secretary of State Cordell Hull, a former highly 
respected member of Congress, addressed the two houses in joint session upon 
his return from the famous Moscow Conference of the foreign secretaries of 
the “Big Three” (Great Britain, the United States, and the Union of Socialist 
Soviet Republics). His reception in Congress was very cordial, and many per- 
sons said that this type of meeting should be more frequent. 

The war period brought several proposals for formal institutionalized ar- 
rangements to unite the two branches. One was for a foreign affairs advisory 
council to include leaders from the State department and from the foreign 
affairs committees of Congress. Another suggested a Joint Committee on War 
Problems, to represent both houses and both parties equally, which was to 
meet with the President and the heads of principal war agencies, to provide 
better information to Congress and more cordial relations between it and the 
executive. 

These arc some examples of the many proposals that were made. It is ques- 
tionable whether any of the institutional changes proposed really hits the 
mark or would do much good. There should certainly be no objection to some 
experimentation in the search for new and more fruitful methods of contact 
between the two branches but to set up anything in a rigid form in advance 
would be unwise. Informal contacts and meetings of many kinds between 
legislative members and executive leaders are surely desirable. At the same 
time the integrity of the two major branches should not be compromised, and 
the institutions of party leadership and organization should be preserved and 
strengthened. The United States has under its Constitution certain strengths 
and advantages that are not inferior to those of any foreign system of govern- 
ment. 
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CHAPTER 14 

The President and the Executive Power 


Several aspects of the Presidency, including the general position of the 
office and its relation to internal legislative policy, have already been indi- 
cated. In this chapter the cluster of Presidential powers generally called “exec- 
utive” will be considered, while control over foreign and military affairs will 
be discussed later. In dividing things up in this way for purposes of discussion’ 
the Presidency may seem to become a mere list of unrelated powers whereas 
in fact the office is a genuine unity filled by one live and active person. 1 

Origins. While many Americans in 1787 undoubtedly feared the creation 
of a powerful executive, the majority of the members of the Federal Conven- 
tion, following such models as the governorship of New York and Massachu- 
setts, and the prime ministry and the Crown in Great Britain, determined to 
create such an office for the national government. The Presidential office that 
they set forth in the Constitution was designed to vest in one person the 
whole executive power of the government. He was to stand on a plane of 
equality with the other two departments, and was not to owe his office to Con- 
gress or be checked by any “Council of Revision” or cabinet, although the 
Senate would pass upon major appointments and all treaties. He was, in fact, 
to be a sort of check upon the radicalism of legislative bodies, as that tendency 
had been revealed in the early state legislatures— a rallying point for conserva- 
tism and the rights of property. 2 

Theories of the Presidency. Of the various theories as to the nature of the 
office, three stand out distinctly: 1. The “Whig” theory was that the Presi- 
dent should stay scrupulously within his legal powers, not attempt to be a 
leader in legislation, use his veto power only to prevent encroachments on 
his office and other unconstitutional acts, and simply enforce the laws as 
Congress passed them. He was to be firm, dignified, safe— a protector of prop- 

1 Compare C. C. Thach, Jr., The Creation of the Presidency, 1775-1789, p. ix. 

2 The author owes much at this p6int and later to W. E. Binkley, The Powers of the 
President, Problems of American Democracy, Garden City, 1937. 
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erty, not a tribune of the people or a proposer of innovations in government 
and business. 

2. Andrew Jackson acted upon a contrary theory. He was willing to be the 
"tribune of the people/' ready to appeal against Congress, the courts, and 
any or all vested interests in favor of popular rights and aspirations. Lincoln 
later disappointed many of his conservative followers by acting upon a some- 
what Jacksonian view of his office. Theodore Roosevelt and Woodrow Wil- 
son also accepted this theory with some modifications and put it into words. 
Theodore Roosevelt held that "every executive officer in high position was 
a steward of the people bound actively and affirmatively to do all he could 
for the people and not to content himself with the negative merit of keeping 
his talents undamaged in a napkin.” 8 Woodrow Wilson looked upon the 
President as the "unifying force in our complex system, the leader both of 
his party and of the nation.” 4 Franklin Roosevelt followed this line of thought 
more fully, perhaps, than any other President. This whole conception of the 
office, from the days of Jackson on, forced the more conservative interests to 
turn their devotion away from the Presidency and give it to Congress. The 
new "Whig” theory was that the legislative branch should dominate the gov- 
ernment and should lead in matters of policy. 

3. Recently a theory has been advanced that the President is a sort of 
business manager of a great public business corporation, "the center of energy, 
direction, and administrative management.” 0 Here the emphasis is less on 
his political leadership, and more on his responsibility to keep a great adminis- 
trative organization running efficiently. This theory properly calls attention 
to an aspect of the office that has become more important since the national 
government has assumed so many new and impoitant services and business 
activities. Standing alone, however, the theory is inadequate as an expression 
of the multifarious types of things that Presidents have to do. The President's 
duties as commander in chief of the armed forces, as leader in foreign policy, 
and as head of a political party, for example, must also be given due weight. 
In short any theory of the office must be a very comprehensive one, one that 
is practically coextensive with all the interests of the nation and its govern- 
ment. 

Whatever the theories of the Presidency may be, there arc certain facts 
about the office and its powers that need to be marshaled if it is to be seen 
in its full and true proportions. 

QUALIFICATIONS AND EMOLUMENTS 

No person except a natural born Citizen, or a Citizen of the 
United States, at the time of the Adoption of this Constitution, shall 

8 Quoted by Taft, Our Chief Magistrate and His Powers, p. 1 43. 

4 Constitutional Government in the United States, pp. 57, 60. 

6 President's Committee on Administrative Management, Report of, January, 1937, p. 3. 
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be eligible to the Office of the President; neither shall any Person be 
eligible to that Office who shall not have attained to the Age of 
thirty-five Years, and been fourteen Years a Resident within the 
United States. 6 

Qualifications for Office. The clause requiring citizenship for eligibility has 
never been authoritatively expounded. What a “natural born citizen” may 
be is not fully defined. Does it include (a) a person born abroad of American 
parents, (b) a person born abroad, one of whose parents is American, (c) a 
person bom in the United States of foreign-born and unnaturalized parents, 
or must the individual be born in this country of parents who are American 
citizens? As yet there has been no occasion for answering these questions. That 
women are eligible on the same basis as men cannot be doubted. 

Age, Birthplace, and Ancestry. Up to the present time all the thirty-two 
different individuals who have served as President have exceeded the lower 
age limit of thirty-five by a considerable margin. Theodore Roosevelt, who 
was 42 when he succeeded McKinley at the latter's death, was the youngest 
incumbent of the office. Five others were also under 50 at the time of inaugu- 
ration, and six were over 60, the oldest being William Henry Harrison, 68, 
who died in office. The other twenty were between 50 and 60. 7 Eight were 
natives of Virginia, seven of Ohio, four of New York, the two Adamses of 
Massachusetts, and the rest were scattered among nine other states, one or 
two to a state. Only two were ,born west of the Mississippi River. The names 
of all except Van Buren, the two Roosevelts, and Hoover are old English, 
Welsh, Scottish, and Scotch-Irish, and most Presidents have come from older 
American stock and not from families of recent immigration. In education, 
ability, and general attainments they have covered a wide range but the aver- 
age has been very high and some Presidents have been among the most bril- 
liant Americans of their age. 

Emoluments. The Presidency carries at the present time a salary of $75,000 
a year. This amount “shall neither be encreased nor diminished during the 
Period for which he shall have been elected, and he shall not receive within 
that Period any other Emolument from the United States, or any of them.” 8 
This provision prevents Congress from dominating the executive either by 
cutting off his salary or by granting him special sums beyond his salary. 

OFFICIAL POWERS 

President's Executive Power. The Constitution does not say that the Presi- 
dent is “chief executive.” That would imply that there are other executives, 
of lesser power, associated with him. Instead the phraseology is that “The 
executive Power shall be vested in a President of the United States of 

6 U. S. Const., Art. II, sec. 1, par. 5. 

7 See table in World Almanac, 1045, p. 438. 

® U. S. Const., Art. II, sec. 1, par. 7. 
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America .” 9 This "vesting clause” places the entire executive power of the 
United States government in the hands of one man. It does so by constitu- 
tional provision, beyond the power of Congress or the courts to take it away. 

Case of In re Neagle. What is the nature of this thing called "the executive 
power”? Is it simply the power to enforce the laws passed by the legislative 
branch? If this be true, why was it necessary to add in the Constitution the 
clause: "he shall take care that the laws be faithfully executed, . . .”? Was it 
not recognized that the "executive power” is in itself a distinct power? In 
a leading case the President through the Attorney Qcneral assigned a federal 
deputy marshal to protect a federal judge who had been threatened with 
death by a litigant . 10 No act of Congress expressly authorized this. This deputy 
in fact killed the man when he again threatened the judge, and the deputy 
was tried for murder. The latter pleaded that he was acting under government 
orders, but the opposing attorneys argued that the President had no power 
to employ such special deputies. In upholding the power of the President to 
go farther than the law required or authorized, the Supreme Court asked 
whether the duty to see that the laws are executed is "limited to the enforce- 
ment of acts of Congress or of the treaties of the United States according to 
their express terms ” or whether it includes "the rights, duties and obligations 
growing out of the Constitution itself, our international relations, and all the 
protection implied by the nature of the government under the Constitution?” 
In answer to its own question the court showed by examples how the duty is 
not strictly limited to the express words of statutes, and how the executive 
power and duty includes many things by implication. 

The "executive power” in fact* is something broader and more inclusive 
than the specific powers and duties listed for the President in later sections of 
the Constitution. It confers upon the President in the exercise of his powers 
a wide range of discretion. Not everything can be covered in detail in acts 
of Congress and treaties. There are unforeseen circumstances and emergencies. 
As to these the executive branch, the one branch of government that never 
takes a complete vacation, is empowered by the Constitution itself to act in 
the national interest, not in ways contrary to existing laws, but in ways not 
forbidden and as to things for which no provision has been made. 

Implied Powers of the President. To put it in another way, the executive is 
the government in a very real sense. The courts and the legislature participate 
in exceedingly important ways, but they cannot take the place of the sleepless 
executive power which must be ready for every emergency. Consequently, the 
President, who is the executive, has implied powers in somewhat the same 
sense as Congress has. The power to formulate programs of action for carry- 
ing out the Constitution and the statutes and treaties, to organize the per- 
sonnel that Congress authorizes, to direct their actions, to lay down rules of 
procedure, and to do related things needed to promote and protect public 

9 U. S. Const., Art. II, sec. 1, par. 1. 

10 In re Neagle (1890), 135 U. S. 1. 



THE PRESIDENT AND THE EXECUTIVE POWER 


234 

interests, are among the implied powers of the executive. Without them the 
executive power would be executive weakness, and the government would be 
paralyzed. 

Limits on Executive Power. To say that “the executive power” as a totality 
is broader than the specific powers and duties granted to the President by the 
Constitution, is not to assert that the power is either unlimited or incapable 
of limitation. Quite the contrary. The Constitution itself shows how in the 
matter of appointments his power may be limited by law in the appointment 
of “inferior” officers . 11 Furthermore, Congress always has the power to make 
“necessary and proper” laws for carrying into execution the powers vested “in 
any department or officer” of the government. Under this power Congress 
may not take away the President's executive power, but it certainly may de- 
fine more fully and clearly the limits of power conferred by statute on Presi- 
dential subordinates and the methods of exercising that power. But it is un- 
likely ever to cover everything by legislation; thus there will always be a con- 
siderable margin or fringe of implied executive power. 

Appointing Power. At the center of the President's power as executive in 
internal affairs lies a solid core of powers expressly granted to him by the 
Constitution. The appointing power, for example, is stated thus: 

. . . and he shall nominate, and by and with the Advice and Con- 
sent of the Senate, shall appoint Ambassadors, other public Ministers 
and Consuls, Judges of the supreme Court, and all other Officers of 
the United States, whose Appointments are not herein otherwise pro- 
vided for, and which shall be established by Law; but the Congress 
may by Law vest the Appointment of such inferior Officers, as they 
think proper, in the President alone, in the Courts of Law, or in the 
Heads of Departments. 

The President shall have power to fill up all Vacancies that may 
happen during the Recess of the Senate, by granting Commissions 
which shall expire at the End of their next Session. 

. . . and [he] shall Commission all the Officers of the United 
States . 12 

Nomination and appointment are two distinct steps in the appointing 
process. Legally the President has both powers, to nominate and to appoint, 
but the Senate is associated with him through “advice and consent” in the 
making of the appointments. In practice the advice and consent of the Senate 
follow nomination and precede appointment. Once the advice and consent 
of the Senate have been given, the President may make the appointment, and 
the Senate has no power to withdraw its consent, even though the members 

11 See the dissenting opinion of Justice Brandeis in the Myers case, cited in footnote 17 
below, for numerous examples of Congressional acts limiting the President's powers. But 
were all those acts constitutional? 

12 U. S. Const., Art. II, sec. 2, pars. 2, 3; sec. 3. 
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have changed their minds; but the President, if he has changed his mind, 
may refuse to appoint even after the Senate has given its consent. 

Political Considerations in Appointments. The actual process of making 
appointments is naturally colored and controlled by numerous political con- 
siderations. Senators and Representatives of the President’s party expect to 
be consulted about important appointments in their own states or districts, 
or at least they expect the President not to appoint any person who is ob- 
noxious to them . 13 The President, on the other hand, needs the advice of 
trusted leaders in the various states, and wants to make appointments that 
strengthen the party rather than harm it. Although the senior Senator from 
a state has first call on patronage, the President has some choice and he may 
be anxious to build up the strength of the Senator who is more loyal to him. 
Representatives in Congress receive consideration in the appointment of 
officers in their own distnets. When the state is not represented in Congress 
by any Senator of the President’s party, some Representative in Congress from 
the state, or some other party member will be primarily consulted. The latter 
may be the governor, a national committeeman, or some other fellow partisan. 

Senatorial Courtesy. There is, in short, a whole series of customs and under- 
standings concerning matters of patronage. Into the President’s office pour 
hundreds of communications conveying recommendations concerning ap- 
pointments. Telephone conversations and private memoranda are numerous. 
A large part of the time, of the President’s personal staff, and an undue amount 
of his own time, are taken up with patronage matters . 14 But to neglect these 
things is to run a very serious risk. What is more, any President who tries to 
put through an appointment in any state against the wishes of the Senators 
who represent it, often finds himself blocked by “senatorial courtesy.” This 
phrase implies no courtesy of the Senators toward the President; quite the 
contrary. It means that the Senators will stand together in courtesy to each 
other and in protection of their privileges, and will refuse to approve nomi- 
nations that are sufficiently displeasing to the Senator concerned. 

Senatorial Scrutiny of Nominees. Senatorial scrutiny of nominees and their 
qualifications is usually brief. If the majority party Senators from the state 
concerned give proper assurances, little more inquiry is made. However, for 
the higher posts the Senate as a whole assumes more responsibility. Generally 
the President’s nominees for department headships are accepted with little 
question; one important exception was that of Mr. C. B. Warren, nominated 
by President Coolidge to be Attorney General, and rejected by the Senate 
by a close vote. Nominees for the Supreme Court are generally scrutinized 
with considerable care, and a number have been rejected. 

Vacancies and Recess Appointments. When a vacancy occurs, during the 
recess of the Senate, in any office subject to Presidential appointment with 

18 See in general, Taft, op. cit 

14 Taft, op. cit., pp. 59-66; F. W. Reeves and P. T. David, Personnel Administration in 
the Federal Service , pp 2-3, 10, 13 - 14 ; also in President's Committee on Administrative 
Management, Report with Special Studies, 1937, pp. 68, 71-72. 
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Senate consent, the President has power to make appointments that are valid 
without Senate consent until the end of the next Senate session or until a 
successor is appointed. No such recess appointment is valid beyond the end 
of the session, but if the Senate fails to confirm the nomination, another recess 
appointment can be made. In a number of cases where the President and 
Senate could not agree, men have held offices by Presidential recess appoint- 
ment for several years. 

Inferior Officers. The appointment power over all offices “established by 
law” (and that, in general, would seem to be the only way in which they can 
be established) belongs to the President with the advice and consent of the 
Senate, unless Congress otherwise provides. Congress has no constitutional 
power to take appointments into its own hands, but may vest the appointment 
of “inferior officers” in one of the following: (a) the President alone, (b) the 
courts of law, and (c) the heads of departments. A full definition of what is an 
inferior officer has never been given. It may be assumed that all officers who 
are now by law appointable in one of the three ways mentioned are inferior, 
and that Supreme Court justices, ambassadors, and heads of departments arc 
not inferior. Between these categories there are some thousands of ordinary 
and non-emergency positions of undetermined status that are filled by the 
President with Senate consent. 

Numbers of Presidential Appointments. Despite the increased use of exam- 
inations for selecting personnel, the President has had an increasing burden 
in the making of appointments. In the 1940 session of Congress the President 
sent 17,732 nominations to the Senate, including over 10,000 in the military 
services, over 6,000 in the postal service, and more than 1,000 to the other 
civilian positions. 15 During the war years this number was greatly increased. 
The total for ten years through 1942 was over 100,000 nominations submitted. 
Naturally the President could not give personal attention to the great major- 
ity of these. It is a little hard to believe that many of them, such as first, sec- 
ond, and third class postmasters, and federal marshals, are not inferior officers 
whose appointment could be vested in the heads of departments. Indeed, all 
postmasters were appointed by the Postmaster General until 1836. Despite 
recent merit system laws, the President must still appoint, with Senate ap- 
proval, many hundreds of persons whose appointments could be otherwise 
provided for. The reason is primarily that Senators, Representatives, and even 
some Presidents, and the party organizations that stand behind them, do not 
wish to give up all patronage, with all that it means in the way of rewarding 
party workefs and building up the party organization. In a close election, this 
host of political appointees, spread all over the country, may be just the force 
needed to bring victory to the party. 

Certain Senators have tried in recent years to have even more national 
officials and employees put in the class that requires Senatorial approval. 1 * 

15 See Am. Pol Sci. Rev., vol. 35, p. 301 (1941): also Reeves and David, op cit., pp. 13-14 

16 See Arthur W. Macmahon, ‘'Senatorial Confirmation,” Pub. Admin. Rev., vol. 3, pp 
281-96 (1943). 



REMOVAL POWER 


237 

One proposal was that all officials and employees who arc paid $4,500 a year 
or more should have their appointments approved by the Senate. Already the 
President's personal staff must give a great deal of attention to appointments 
in the national service, but if any such proposal were to be enacted the burden 
would become very much greater. 

Removals by the President. The Constitution makes no provision on the 
subject of removals from office, except in the clause dealing with impeach- 
ments. The President is given the power to appoint, but nothing is said about 
the power to remove. In the very first Congress the question came up con- 
cerning the President's power to remove the Secretary of State, but it was 
agreed that this official was one of those high, confidential and political offi- 
cers that the President could probably remove without express authority in 
the statutes, so that the law then enacted to create the office said nothing 
about removals. In time it came to be assumed that in the absence of any 
statutory provisions concerning removal, officers appointed by the President 
with the consent of the Senate could be removed by the President alone. In 
other words, a power to remove was implied from the President's power to 
appoint, or from this and his executive power combined. 

Attempts to Limit Power of Removal. President Jackson removed so many 
officers, and so summarily, that the Senate began to protest, and a sharp con- 
troversy arose concerning the power. It seemed that the only way to check 
the President was to provide by law for Senate consent to removals. Thus the 
original idea of this sort of Senatorial check on removals was to protect sup- 
posedly meritorious men in office against partisan removals. Congress would 
not go this far, but in 1836 for the first time Congress enacted that postmasters 
should be appointed by the President by and with the consent of the Senate. 
After the Civil War the Republican Congress, in its struggle to wrest control 
of the government from President Johnson, passed, over his veto, the Tenure 
of Office Act (1867) under which the President could not remove, without 
Senate approval, any officer appointed by him with Senate consent— not even 
a department head, a member of his cabinet. President Johnson chose to dis- 
regard the act as unconstitutional, and was impeached, though not convicted 
on the impeachment charges. Later Presidents urged the repeal of the act, 
and in 1887 it was repealed. 

The Myers Case. A similar act of 1876 relating to postmasters remained, 
however, and in 1920 President Wilson raised a new controversy by removing 
a postmaster of the city of Portland, Oregon, without getting the consent of 
the Senate as required by the act. When suit was brought in the Court of 
Claims for his salary, the constitutional question of the removal power was 
brought squarely before the Supreme Court on appeal. 17 The decision, in 
which six justices concurred, was that the President has the sole and exclusive 
power to remove “executive officers" appointed by him even where Senate 
consent is required for appointment, and that Congress has no power to 

17 Myers v. United States (192 6), 272 U. S. 52. 
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restrict the President’s authority by requiring the Senate’s approval for such 
removals. The President’s power was drawn, by implication, not merely from 
the power to appoint, but from the executive power and the duty to take 
care that the laws be faithfully executed. How could the President enforce 
law if disobedient or inefficient underlings could not be discharged? 

Three justices of the Supreme Court, Brandeis, Holmes, and McReynolds, 
dissented against the majority decision, and there was considerable public 
criticism of it as leading to excessive power in the hands of the President. 
The minority justices particularly pointed out how the work of certain great 
boards and commissions like the Interstate Commerce Commission and the 
Federal Trade Commission could be disrupted and made subject to political 
control if the President had an illimitable power of removal. The Whig dis- 
trust of strong executives and confidence in legislative action were at the 
bottom of much in the dissent. 

The Humphrey Case. Some years later a new case arose involving the re- 
moval of a member of the Federal Trade Commission. 18 William E. Hum- 
phrey had been reappointed to the Federal Trade Commission for a seven- 
year term in 1931, under a statute providing that members could be removed 
by the President only for inefficiency, neglect of duty, or malfeasance in office. 
President Roosevelt removed Humphrey from office on the grounds of dif- 
ferences in opinion as to policy, without alleging that he had been inefficient, 
neglectful, or a wrong-doer in office, and suit was filed for the balance of his 
salary. The question taken to the Supreme Court was whether the act restrict- 
ing the President’s power of removing members of the commission was con- 
stitutional. In this case the court unanimously upheld the act, and thus denied 
the President’s power to remove Humphrey without legal cause. It held that 
the Federal Trade Commission’s duties “are neither political nor executive, 
but predominantly quasi- judicial and quasi-legislative.” The commission is, 
in fact, “wholly disconnected from the executive department,” and “exercises 
no part of the executive power vested by the Constitution in the President.” 

Thus, to maintain the independence of such regulatory tribunals, the Su- 
preme Court, which had written new constitutional law in the Myers case, 
found itself forced to write more new law in the Humphrey case. There is 
no word in the Constitution about “quasi-legislative and quasi- judicial” com- 
missions or other similar bodies. The Constitution does not recognize any 
class of officers except legislative, executive, and judicial, the three separate 
and presumably distinct departments. This recognition by the court of certain 
separate or intermediate types of functions and powers may be more impor- 
tant in the long run than the limitation on the President’s removal power. 

Despite the unanimity of the court in this decision the author ventures to 
question the correctness of what was said, as quoted above. The President 
is vested with the entire executive power of the United States. It is he who 
is required to “take care that the laws be faithfully executed.” In the agencies 

18 Humphrey's Executor (Rathbun) v. United States (1935), 2 95 U. S. 602. 



POWER OF DIRECTION 


239 

under him, and for which public opinion holds hiip responsible, there are 
almost innumerable cases of the exercise of powers just like those vested 
in the Federal Trade Commission. The words “quasi-judicial” and “quasi- 
legislajive” arc vague and almost indefinable, but if all the activities that 
can be characterized by these words are therefore “wholly disconnected with 
the executive department” then there is little or nothing left of the executive 
power. If the court had simply said that, as to agencies set up by Congress 
within the executive branch, Congress may use its discretion within limits as 
to the terms on which men shall be appointed and removed, its position 
would have been far more defensible. This was practically what Justice Holmes 
said in his dissent in the Myers case. What the court did say was that com- 
missions like the Federal Trade Commission may be set up as permanent 
agencies not under the executive but in a new and dubious position as agencies 
“of the legislative or judicial departments” (which one is not stated), and may 
be empowered “to carry into effect legislative policies embodied in the stat- 
ute,” etc.— but that is simply another way of describing an executive function. 
If carrying into effect legislative policies is not executive, then almost nothing 
is. 

Status of Comptroller General. The problem of the Presidential power to 
remove officers is also brought out by the office of the Comptroller General. 
This office was created by act of Congress in 1921, after Wilson had in 1920 
vetoed a similar bill on the ground that it was unconstitutional. Ilis reason 
for the veto was that the Comptroller General was to be given a fifteen-year 
term, and was not to be removable by the President at all, but only by joint 
resolution of Congress, after notice and hearing. The powers given to this 
officer were and arc such that he can interfere with the work of the executive 
departments, and yet he is not responsible to the President. Clearly if Con- 
gress can vest more and more powers in such officers as the Comptroller Gen- 
eral, and in such commissions as are described by the court as “quasi-legislative 
and quasi- judicial,” great inroads can be made upon the powers of the Presi- 
dent. 19 

Power of Direction and Control. In so far as the strictly executive depart- 
ments are concerned, the President has a power of direction and control 
over them that is partly expressed and partly implied from his general execu- 
tive power. The Constitution provides that “he may require the Opinion in 
writing, of the principal Officer in each of the executive Departments, upon 
any subject relating to the Duties of their respective Offices.” 20 This provision 
was undoubtedly intended to make it the duty of the heads of departments 
to report to the President. While it is true that some departments, such as 
the Treasury, are expressly required by statute to make formal reports also 
to Congress, the real responsibility of department heads for all matters of 

10 See President’s Committee on Administrative Management, Report with Special Studies , 
pp. 219-228. 

20 U. S. Const., Art. II, sec. 2, par. 1. 
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policy is to the President. Each department head has, of course, a personal 
legal responsibility under the statutes; he may not violate the law. But the 
political responsibility for all that the departments do is that of the President 
alone. 

Cabinet Is Without Powers. This lack of any political responsibility on the 
part of the department heads leads to the curious impotence and irresponsi- 
bility of that organ that is called the cabinet. The public generally seems to 
think that this body consists of the ten department heads. Actually it has 
no fixed composition at all, since it has never been set up by either an Act 
of Congress or a Presidential order. It consists of those high officers and per- 
sonal advisers whom the President chooses to invite. During the attacks upon 
the "personal government” of President Franklin Roosevelt there was much 
talk about "restoring cabinet government.” A more egregious blunder, or 
studied distortion of the facts about the American system of government, it 
would be hard to find. The United States has never had "cabinet government.” 

The Convention of 1787 decided against the creation of a special council 
to advise and control the President in executive matters. Under Washington 
there were at first but three recognized departments, namely, foreign affairs, 
treasury, and war, with the Attorney General's office as a possible fourth. 
Washington consulted with the heads of these departments separately, and 
he began also to call the four together. In a few years these informal meetings 
of the department heads with the President came to have the name "cabinet” 
attached to them in popular discussions, and the word has continued without 
any express legislation to provide for such an organization. 21 Indeed to this 
day the cabinet has no legal existence, powers, pr responsibility as a body. 
It has never acquired anything more than an advisory capacity. It meets at 
regular hours, several times a week as a rule, and also on special call according 
to the President's convenience. There is, naturally, no published record of its 
deliberations. It issues no orders, no proclamations, not even announcements. 
Its discussions help, no doubt, in the co-ordination of work between and 
among departments, but even for this purpose it is sometimes less important 
than special war councils and emergency councils set up at times of great 
national stress or activity. It is only one part of the extensive machinery of 
consultation that the Presidents have set up to assist them in their duties. 

Other Powers. Also not mentioned in the Constitution is the so-called 
"ordinance-making power” of the President. This extensive and important 
power is discussed later in Chapter 19. 

In connection with his executive duty to see that the laws are enforced, 
the President has also the power to use the army, navy, and the militia (na- 
tional guard) of the states. 22 This results from the fact that he is commander 
in chief of the armed forces by constitutional provision. Congress has by law 

21 On the history of the cabinet see Learned, The President’s Cabinet , espec. chs. II-VI; 
McLaughlin, A Constitutional History of the United States , ch. XVII. 

22 U. S. Const., Art. II, sec. 2, par. 1; Art. IV, sec. 4. 
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put some limitations on his use of the forces, but the final discretion with 
respect to when and how they shall be used to enforce law and to prevent 
domestic disturbance rests with him. 

Pardons, Reprieves, and Amnesty. Closely related to the executive power is, 
also, the power conferred on the President by the Constitution “to Grant 
Reprieves and Pardons for Offenses against the United States, except in Cases 
of Impeachment.” 23 This power is his to use alone and as he sees fit. In prac- 
tice he gets most of his information and advice on pardon matters from the 
Attorney General's department, in which there is a director of prisons, a 
pardon attorney, and a parole board, to look after different phases of the 
penal problem. A pardon is a grant to an individual offender or to named 
offenders of release from the punishment that has been imposed on them. 
It may be complete or conditional. It may be issued even before conviction, 
but usually it is given after a criminal has served at least part of his sentence. 
The power to grant pardons conditionally includes also the power to reduce 
the penalty, or to commute a sentence, as when a death penalty is commuted 
into a sentence of life imprisonment. A reprieve is a postponement of the 
execution of a sentence, as in the case where a death penalty has been imposed, 
and the time for carrying it out is postponed. 

The President has also what is known as the power of amnesty . This is the 
power to order that a whole class of persons subject to trial for a certain type 
of crime, or who have been convicted thereof, shall be released from the con- 
sequences of their acts. It was. used during and after the Civil War, for exam- 
ple, with respect to those who had opposed the government with arms. Some- 
thing similar to this took place also when, upon the repeal of the Eighteenth 
Amendment, the President ordered that all further prosecutions for violation 
of the prohibition laws be stopped. 

It goes without saying, of course, that the President may not pardon of- 
fenders against state and local laws. That power is reserved to state and local 
officials. The restriction preventing him from pardoning in cases of impeach- 
ment was wisely designed to prevent a President from restoring to office one 
of his partisans who has been impeached and removed by Congress. 

Even so brief a consideration of the executive powers of the President sug- 
gests the tremendous amount of work that, with the growth of population 
and governmental activity, has been imposed by the Constitution and laws 
upon one man. In addition, the laws have failed to relieve him of a very 
considerable amount of detailed and routine work, such as the signing of 
hundreds of commissions and other documents. Congress could authorize 
someone else to sign many things for him, but citizens want the President's 
own signature, even though it is inscribed by him by use of a machine that 
permits him to sign a number of documents at once. On top of all this he 
must spend some time each day in meeting people who feel they must be able 

23 U. $. Const., Art. II, sec. 2, par. 1. 
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to say that they have met the President, and other long hours in answering 
correspondence. 

Effect of War on President’s Powers. It is frequently said that in the course 
of United States history the President’s powers have grown at the expense of 
Congress, and also that his powers have grown most rapidly in times of war 
and other crises. It is certainly true that Presidents today have a much more 
active role in the nation’s government than certain earlier Presidents had, and 
also that the affairs of government are far more numerous and perhaps more 
complicated than they used to be. In a purely constitutional sense it is very 
questionable, however, whether the President’s powers have grown at all. 
From the beginning in 1788 the office of the President has been endowed 
with the entire executive power of the national government, the whole power 
of commander in chief of the armed forces, and a number of other specific 
powers. These express powers have not been changed, added to, or subtracted 
from, since the Constitution was adopted. 

Wars, crises, and other emergencies do not add to these powers in the 
constitutional sense, but they do give occasion for more numerous and more 
important exercises of power. Furthermore, in times of crisis like the recent 
war, Congress perforce delegates more authority to the President for the 
duration of the war (not for longer) and leaves more to executive action than 
it would in times of peace and quiet. Thus, when the emergency ends, the 
relative positions of President and Congress are substantially restored in the 
practical sense, and as far as the written Constitution is concerned those 
positions never were changed. 

World War II and the defense period that preceded the United States 
entry into it, provided many examples of important Presidential actions that 
would not have taken place in time of peace. 24 The declarations of the several 
defense emergencies, the deal for air bases in exchange for over-age destroyers, 
the warning to Congress to pass anti-inflation legislation or the President 
would act within the range of his powers, the seizure of industries and com- 
mercial establishments to avert or to end strikes, and the authorization to 
develop the atomic bomb at tremendous cost, are some outstanding examples. 
These do not represent additions to the President’s constitutional powers but 
new modes of exercising powers that already existed. Latent powers merely 
became active. More than anything else the war revealed to the people of 
the United States that the executive head of a great nation that is active in 
war and in ipternational leadership must make decisions of tremendous im- 
portance and do so quickly at times. 

It is a happy circumstance that the framers of the Constitution made the 
powers of the President adequate to the needs of the executive office of a 
great nation. In three grave periods of national crisis, 1861, 1917, and 1941, 
the nation has been so fortunate, also, as to have in the office of President 

24 See Louis William Koenig, The Presidency and the Crisis , Powers of the Office from 
the Invasion of Poland to Pearl Harbor, New York, 1944. 
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a man of outstanding ability, of great devotion to duty, and with a sense of 
responsibility to the Constitution and to the people. This has made it possible 
for the nation to wage war vigorously and successfully without danger of dic- 
tatorship. 

The President’s Personal Staff. For the handling of the great amount of 
work that comes to his office, the President has a considerable personal staff 
in “the White House office” including three private secretaries, a personal 
secretary, a group of administrative assistants, and an executive clerk. Much 
of the routine correspondence is handled for the President by this staff, but 
the amount that is left for him to do is still prodigious. The difficulty is, of 
course, that he is not only the titular and “ornamental” head of the admin- 
istration, comparable to the king in Great Britain, but also the active, working 
head, comparable to the prime minister, and that in addition his cabinet 
members do not share the responsibilities of government with him as is the 
case in the parliamentary system. Thus concentration of duties and responsi- 
bilities has been carried almost to the breaking point. 

Divisions of Executive Office. Full recognition of this situation was first evi- 
denced in the 1937 plans for administrative reorganization of the national 
government. In the next few years, these plans were largely carried out. 25 
The Executive Office of the President was reorganized in 1939 and 1940 by 
attaching directly to the President the Bureau of the Budget and the National 
Resources Planning Board, and by establishing a group of new units, each 
under an administrative assistant to deal with personnel management, the 
issuance of government reports, and emergency management. When the war 
broke out in Europe and spread over the world, the President of the United 
States had, for the first time in history, a group of staff aides and supporting 
agencies adequate to the needs of his office. 20 Further changes were made in 
the organization of the Executive Office even during the war, but the essentials 
were already provided before Pearl Harbor. 
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CHAPTER 15 

The National Administrative Organization 


No one can begin to comprehend the present national government of the 
United States without spending some days in the capital. Washington is a 
city of over 660,000 inhabitants. In its suburbs live probably 300,000 more. 
This metropolis of approximately a million people is not noted for its manu- 
facturing and commerce; it is, as it was intended to be, almost entirely a 
political and administrative center for the nation's government. At first the 
visitor goes to see the White House, the Capitol, the Supreme Court Building, 
the Library of Congress, the memorials and museums. Soon it dawns upon 
him, however, that these are only the most noted and most publicized build- 
ings. Up and down some of the main avenues are immense government office 
buildings, one after another. They are quite unlike modern city skyscrapers. 
Their rather heavy, classic pillared design becomes somewhat tiresome when 
it is seen so often repeated. What is most impre^ive about the buildings is 
their tremendous size and the great areas they cover. The buildings of the 
Departments of Agriculture, Commerce, and Interior in the District arc note- 
worthy in this respect, but those of the Navy, Social Security Board and others 
are also very large. Soon the visitor learns, however, that some of the offices 
he wants to visit are not in these great central buildings at all. Many are scat- 
tered around Washington in less pretentious quarters. Others are outside the 
District like the giant Army headquarters, The Pentagon, across the Potomac 
in Virginia, and the group of Census Bureau buildings in Suitland, Maryland. 
Even before World War II the crowding in Washington was very great. To 
avoid the congestion the administration of the social security numbers and 
accounts was set up in Baltimore. When the war came other huge units were 
simply moved to other cities, the Patent Office largely to Richmond, Virginia, 
for example, the Farm Credit Administration to Kansas City, Missouri, and 
the Rural Electrification Administration to St. Louis. 

All this is only a partial sketch of the tremendous facilities that are required 
for the many services of the present-day national government. The civilian 
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field services that operate throughout the nation and in many foreign places 
account for over three-fourths of the national government's personnel. They 
occupy buildings and use other facilities in hundreds of cities and villages 
and in rural and forest areas. 

This chapter will deal with the organization of the civilian administrative 
agencies of the national government. It will not cover Congress, the court 
system, or the armed forces. Those marginal agencies that the Supreme Court 
has designated as “quasi-legislative” and “quasi-judicial” will be considered 
as parts of the administrative branch. It appears that Congress, which created 
these agencies, also generally takes this view of their position in the govern- 
ment. 

The administrative organization of any active government, business, or 
association constantly changes, to meet new conditions and to satisfy new 
needs. Before considering this dynamic aspect of the administrative organiza- 
tion of the national government, let us first take a snapshot of it as it was 
late in 1945, and name some of its principal parts. At that time the agencies 
of government could be classified roughly as follows: 1 

1 . Over-all or “Topside” Agencies. This group includes first those con- 
nected directly with the President. These are designated as belonging to the 
Executive Office of the President, and the most important are (a) the White 
House office, (b) the Bureau of the Budget, (c) the Liaison Office for Person- 
nel Management, and (d) the Office of Emergency Management. The first 
three are active in assisting the President on political, executive, and financial 
matters, and on appointments. The fourth, the Office of Emergency Manage- 
ment, was useful in the early days of the war in facilitating the work of the 
many new war agencies but has recently waned in importance. Two other 
important agencies that belong in this over-all group are (e) the Civil Service 
Commission, and (f) the General Accounting Office under the Comptroller 
General. The Civil Service Commission is fairly close to the President, al- 
though not a part of his executive office, but the General Accounting Office, 
which exercises a comprehensive auditing function over national receipts and 
expenditures, is set up to be quite independent. 

Toward the end of the war there was created, also, an Office of War 
Mobilization which, by an act of Congress, became the Office of War Mobil- 
ization and Reconversion under a director whose position is practically that 
of an Assistant President, and whose powers include that of co-ordinating the 
activities of all national agencies. This office is something distinctly new in 
American government. 

2 . Ten Regular Departments. In the public mind the ten regular depart- 
ments stand out as the most typical and most important agencies of national 
administration. Actually a number of them were somewhat overshadowed 

1 The best source for current information on the administrative organization and functions 
of the national government is the United States Government Manual, a substantial volume 
that is issued now once or twice a year. 
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during World War II when so much was being done by special wartime 
agencies; and for many years now, both in peace and in war, there have been 
a number of other agencies similar to the departments in organization and 
also ,of great importance. The departments are distinctive in being designated 
as departments, in their greater age, and in the fact that each has been set 
up by act of Congress as a continuing administrative agency. 

Listed in the order of their creation the ten departments are: State, Treas- 
ury, War, Justice, Post Office, Navy, Interior, Agriculture, Commerce, and 
Labor. The heads of departments are entitled Secretary in all cases except two. 
These two are the Attorney General, who heads Justice, and the Postmaster 
General. The salaries of all department heads are uniformly $15,000 a year 
and their terms expire with that of the President. 

Each department consists of an overhead staff and a number of bureaus 
or units of similar rank under other titles, and these in turn may be divided 
up into divisions or other subordinate units. Some of the bureaus are so dis- 
tinctive in their functions and traditions that they operate themselves with- 
out much guidance from the department head. 

3 . Miscellaneous Ordinary Operating Agencies. First under this heading 
may be placed four major units that are similar to departments in everything 
except name. These are the Veterans' Administration (rehabilitation, medical 
care and hospitalization, and pensions for veterans), the Federal Security 
Agency (social security program, public health service, and Office of Educa- 
tion), the Federal Works Agency (public buildings, public roads, and other 
works), and the Federal Loan Agency (Reconstruction Finance Corporation, 
and government loans to industry, commerce, and public agencies). 

Under this heading belong also the Tennessee Valley Authority (TVA), 
the United States Maritime Commission (construction and operation of the 
merchant fleet), the National Housing Agency (public housing, and loans to 
private housing ventures), various research agencies, the units that plan, con- 
struct, and operate the public facilities of the District of Columbia and ad- 
minister its government, the American Battle Monuments Commission, and 
other agencies too numerous to list. These many units of administration, to- 
gether with the next group, are sometimes called the “independent agencies" 
because they are not attached to any department. 

4 . National Regulatory Boards and Commissions. When the national gov- 
ernment wishes to regulate some branch or aspect of the nation's economy, 
while leaving ownership and operation in private hands, it usually sets up a 
plural body called a board or commission, and charges its members with a 
joint responsibility for administering the law. The most outstanding of these 
agencies are the Interstate Commerce Commission (railroads and other means 
of transportation), the Federal Reserve Board (banking operations and mone- 
tary controls). Federal Deposit Insurance Corporation (bank examination and 
insurance of deposits), Federal Trade Commission (preventing unfair compe- 
tition and monopolization), Federal Communications Commission (radio, 
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telegraph, telephone). Federal Power Commission (dams and power develop- 
ments in navigable waters, interstate transmission of electricity and natural 
gas), United States Tariff Commission, National Labor Relations Board, Na- 
tional Mediation Board (labor disputes on railroads and other transportation 
systems), and Railroad Retirement Board (pensions for retiring railroad work- 
ers). It should be added that other government agencies not here listed also 
have important regulatory functions over commerce and industry (e.g., Depart- 
ment of Agriculture over grain, cotton, and cattle exchanges). 

5 . Emergency Agencies for War and Reconversion. Had this book been 
written in wartime several chapters would have been needed to describe the 
more important wartime agencies of the national government and the con- 
trols that they exercised over the entire national economy. All civilians will 
remember the rationing of certain civilian goods (meats and fats, sugar, canned 
goods, shoes, gasoline, and fuel oil) and some will recall with satisfaction 
the price and rent controls that prevented uncontrolled inflation. This pro- 
gram of activities was largely entrusted to OPA (Office of Price Administra- 
tion). Industrialists will remember also the War Production Board with its 
controls over metals, lumber, paper, and other scarce materials, and the Na- 
tional War Labor Board whose function it was to prevent wartime strikes 
and to maintain the wages of labor without letting them get so high as to 
threaten inflation. 


WARTIME EMERGENCY ADMINISTRATIVE AGENCIES, 1945 


Manpower and Labor 
War Manpower Commission (WMC) 
Selective Service System (SSS) 

National War Labor Board (NWLB) 
Committee on Fair Employment Practices 
(CFEP) 

Economic Controls and Production 
Office of Economic Stabilization (OES) 
War Production Board (WPB) 

Office of Price Administration (War Price 
and Ration Boards) (OPA) 

Smaller War Plants Corporation (SWPC) 
Petroleum Administration for War (PAW) 
War Contracts Price Adjustment Board 
(WCPAB) 

Defense Plant Corporation 
Rubber Reserve Colnpany 
Metals Reserve Company 


Transportation 

Office of Defense Transportation (ODT) 
War Shipping Administration (WSA) 

Communications and Information 
Office of War Information (OWI) 

Office of Censorship (OC) 

Board of War Communications (BWC) 

Civilian Welfare 

Office of Civilian Defense (OCD) 

Research 

Office of Scientific Research and Develop- 
ment (OSRD) - 
Office of Strategic Services (OSS) 

Foreign Affairs 

Office of Co-ordinator of Inter-American 
Affairs (OCIAA) 

Foreign Economic Administration (FEA) 
Office of Alien Property Custodian (OAPC) 
President’s War Relief Control Board 
(PWRCB) 


Every important aspect of the American economy was regulated during the 
wartime period, and it took the efforts of all the regular government agencies 
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and of many others, created for the emergency, to accomplish the task. It is 
unnecessary here to describe the many emergency administrative units, or to 
discuss the reasons for them and the tasks that they performed. The foregoing 
listing of them by name and alphabetical designation, although not complete, 
may serve to emphasize this wartime aspect of national administration. 

As previously indicated the list does not include every wartime emergency 
agency, but only the leading ones and a few examples of the smaller ones as 
they stood when the fighting ended in 1945. At that time some reconversion 
legislation had already been enacted and the Office of War Mobilization and 
Reconversion was already giving most of its attention to reconversion. There 
was a separate office for disposing of surplus war supplies and properties. The 
problems of demobilization, of getting industry and agriculture reconverted 
to civilian production, of ensuring high levels of employment and public 
services, confronted all parts of the national administration. 

New administrative units, and the reorganization of older ones, will un- 
doubtedly be needed from time to time during this crucial transition period. 
In fact acute national emergencies like great depressions and great wars seem 
to call for unusual activity in the reorganization of the national administration. 
Recent experience has revealed that administrative agencies that were created 
to meet one crisis have not all been liquidated before another emergency has 
arisen to demand the creation of still newer agencies. The ten years from 
1946 on are likely to be such a period of transition. 

6. International Administrative Agcncfts. From the end of World War II 
and as far as we can see into the future, the United States must be prepared 
to participate actively in international affairs. It was already cooperating vigor- 
ously with its wartime allies, separately or as a group, through various "joint 
boards'' and "combined boards" while the war was in progress. In no other 
way could the total might of the allies have been brought to bear upon the 
enemy countries. As the United Nations gains members and increases in 
strength, more American participation in international administration will 
result. This means that in any survey of the administrative organization of 
this nation, its part in international agencies must be recognized. At least at 
its outer edges national administration becomes international. 

The official United States Government Manuals in recent years have taken 
cognizance of this new fact. A recent issue of this manual 2 reveals several main 
types of international agencies in which the United States participates. First 
are the joint and combined boards in which the United States joined with 
Canada, or the United Kingdom (Great Britain), or both, on war production, 
shipping, and similar joint efforts. These were wartime and strictly limited 
organizations, and may be expected to disappear. Second “are the several 
United Nations organizations for relief and rehabilitation, war information, 
and food and agriculture. These have many nations as members and presum- 
ably have somewhat longer time objectives. They will undoubtedly be in* 


2 First Edition of 1945, pp. 162*84, 204*16. 
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creased in number in due course by the addition of new United Nations 
administrative agencies in such fields as public health, narcotics control, and 
financial and security matters. Third, the State Department listed in 1945 
over seventy different international organizations of which the United States 
is a member or in the work of whi£h it participates. These all preceded the 
establishment of the United Nations. Some like the International Labor Of- 
fice were connected with the League of Nations but others had a more inde- 
pendent status. Many in the list of over seventy were for scientific and cul- 
tural purposes, while others had more specific governmental and administra- 
tive possibilities. Some were Pan-American in scope, some world-wide, and 
others were limited to only two nations, such as the International Fisheries 
Commission (United States and Canada). 

The foregoing conspectus of the national administrative organization of the 
United States inevitably conveys to the reader a number of impressions such 
as those of immensity, complexity, confusion, and lack of symmetry. How 
can so elaborate an array of administrative mechanisms be kept under public 
control? How can they be co-ordinated in policy and prevented from over- 
lapping upon each other in their daily work? Is there any way in which the 
whole scheme could be simplified and systematized? These questions lead to 
a consideration of some continuing questions in American administration. 

Development of Power to Organize Administration. Under the Articles of 
Confederation the Congress stood alone in its attempts to provide an over-all 
government for the thirteen states/'There was no executive head to assist it, 
and no array of administrative agencies to carry on the war, to raise, spend, 
and account for public money, or to do the many other things that fall upon 
a central government. It struggled to administer the common affairs of the 
Confederation through committees of its own members. It even attempted 
to carry on foreign affairs in this way. The results were not satisfactory, and 
in the end several of the committees appointed non-members of Congress as 
secretaries to do their work for them. These paid officials foreshadowed the 
“secretaries” who head most of the executive departments of the national 
government today. 3 

In the Federal Convention of 1787 it was agreed that the new national 
government should have an executive branch separate from the legislative, 
that the executive branch should be headed by one man, and that the execu- 
tive and administrative work of the government should be organized in de- 
partments under his direction and control. Proposals to designate certain de- 
partments in the Constitution were rejected. What the Constitution says 
directly on this subject of departments is rather limited. The President “may 
require the Opinion in writing, of the principal Officer in each of the execu- 
tive Departments, upon any subject relating to the Duties of their respective 
Offices” and Congress may delegate to “the heads of departments” the power 

8 See Lloyd M Short, The Development of National Administrative Organization in the 
United States, ch. II. 
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to appoint "inferior officers.” The President's control over department heads 
is implied also in his power to appoint, by and with the advice and consent 
of the Senate "all . . . Officers of the United States, whose Appointments 
are not herein otherwise provided for, and which shall be established by 
Law.” 4 

Congressional Creation of Administrative Agencies. These clauses, coupled 
with the general power of Congress to make all laws which shall be "necessary 
and proper for carrying into Execution the foregoing Powers, and all other 
Powers vested by this Constitution in the Government of the United States, 
or in any Department or Officer thereof,” have been construed in practice 
as authorizing Congress, subject to the usual executive veto, to establish, alter, 
combine, or abolish any and all departments and agencies in the executive 
branch. Since no particular executive department is frozen into the Constitu- 
tion, Congress has power to alter the entire administrative organization or 
any part of it from time to time to meet new requirements. The question 
whether Congress may create administrative agencies to carry out laws with- 
out placing such agencies clearly under the President and in the executive 
branch is not clearly settled. 0 

Every Congress since the Constitution was established has passed laws to 
organize or reorganize agencies in the executive branch. In the early years 
Congress itself took the lead in this matter and even now, although re- 
cent Presidents have made most of the recommendations for administrative 
changes. Congress uses its own judgment on many questions of administrative 
organization, up to the point of going directly counter to the President's 
wishes. Congress is, therefore, very largely responsible for the present organiza- 
tion of the administrative branch. 

Down to about 1880 the national government was relatively inactive, and 
Congress kept practically the entire administration within the range of seven 
departments, one quasi-department (Agriculture), and one independent unit 
(the Smithsonian Institution). 7 Since that time the situation has changed 
immeasurably, and the inefficacy of Congressional methods of control over 
the administrative organization has become increasingly clear. 

Recommendations for administrative changes come to Congress from the 
President, from the departments, from its own members, from pressure groups. 
Different House and Senate committees handle these measures, according to 
the field or function that is concerned, and each committee works more or 
less by itself according to its own ide&s. It must be admitted that there are 
not many principles of organization that every experienced administrator 
would accept; and a certain amount of experimenting is unavoidable. Never- 

4 U. S. Const., Art. II, sec 2 

5 U. S. Const, Art. I, see. 8, par. 18. 

6 See ch. 14, above, pp. 237-39. 

7 See Lewis Meriam and Lawrence F. Schmeckebier, Reorganization of the National Gov 
eminent , ch. VIII; Lloyd M. Short, op. cit., chs. X-XVI 1 I. 



THE NATIONAL ADMINISTRATIVE ORGANIZATION 


252 

theless there is little to justify the welter of organizations that Congress has 
authorized upon the basis of its committees' recommendations. Such words 
as "board/' "commission/' "bureau/' "division/' "agency/' "authority/' and 
"administration" are applied to different units without any common standards 
of meaning. Boards or commissions are used where a single head would be 
preferable. The size of commissions varies, terms are long or short, staggered 
or not staggered, without any evident reasons. Congress yields to pressure to 
create new units for new functions when some existing agency could well 
handle the new work. When defects in organization are called to its attention, 
it sometimes fails to correct them either because of pride in its own creations y 
or from fear or jealousy of the President, or because the pressure groups di- 
rectly concerned oppose a fchange. Thus the advantages that should flow 
from complete control by Congress over the administrative organization are 
not fully realized. 

As in other matters Congress not only lacks the inside knowledge and 
experience of administration that is needed, but it tends always to work at 
particular problems instead of keeping in mind the entire administration. Its 
efforts necessarily result, therefore, in a multiplicity of agencies, variety, dupli- 
cation, and confusion. This is not an assertion that its work on administrative 
organization has all been bad nor is it a claim that any other branch of the 
government would create a perfect result. There is a strong tendency, how- 
ever, for Congress when working alone to bungle in matters of administrative 
organization, to fail to see the woods for the trees, and to produce a confus- 
ing total result that Congress itself certainly never planned. 

Presidents as Reorganizers of Administration. The obvious question then 
arises whether the executive branch could do a better job . 8 Standing at the 
head of the administration, the President sees every day the problems of 
co-ordination. He is compelled to take an over-all view and to think of fitting 
the various parts of the organization into their proper places so that the best 
results can be obtained. While Congress deals almost entirely with particular 
cases, the President must also work for integration of the entire administra- 
tive mechanism. He has at hand the Bureau of the Budget and other agencies 
to advise him on problems of organization as seen from the topside of the 
administration, and can also hear from those at lower levels. If he is at all 
interested in the success of his administration, he will in most cases be anxious 
to improve the administrative mechanism; and he will do so, if duly author- 
ized, upon the best available advice. 

It is an interesting fact that the leading Presidents from Theodore Roosevelt 
to Truman have repeatedly urged the reorganization of the administration, to 
increase its efficiency and to produce greater economy. The story of their 

8 See President's Committee on Administrative Management, Report of, 1937, es P ec - ch. 
V; Peyton Hurt, “Who Should Reorganize the National Administration/' Am. Pol. Sci Rev 
vol. 26, pp. 1082-98 (1932). 
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several proposals an<f of what happened to them is too long to recount here.® 
In both World Wars Cpngress authorized the President to transfer functions 
among agencies, and to create, abolish and combine agencies, as needed for 
the better prosecution of the war. This legislation made possible a number 
of quick and important changes by the President on the suggestion of his 
administrative advisers, without waiting for action by Congress. The changes 
made by Presidents Wilson, Franklin Roosevelt, and Truman under these 
authorizations were primarily for war purposes and did not greatly alter the 
administration of ordinary civil affairs. In each case the power granted to the 
President expired with the end of the war. 

President Hoover made an earnest effort to obtain power from Congress 
to reorganize and consolidate the administration in his term and almost sue- 
ceeded. At the last moment Congress postponed action until the beginning 
of Franklin Roosevelt's administration. Then for two years President Roose- 
velt had broad statutory powers of administrative reorganization, but other 
problems were then too pressing to make possible any systematic reorganiza- 
tion. President Roosevelt had not pushed the New Deal very far, however, 
before lie came up against the same problem as his predecessors, and in a 
more acute form. During 1936 a special Committee on Administrative Man- 
agement appointed by him carried on, a study of certain phases of the prob- 
lem, while several committees of Congress also held hearings and conducted 
studies. In January, 1937, reporting to Congress the findings of his own com- 
mittee, 10 the President said: 

Now that we are out of the trough of the depression, the time has 
come to set our house in order. The administrative management of 
the Government needs overhauling. We are confronted not alone by 
new activities, some of them temporary in character, but also by the 
growth of the work of the Government matching the growth of the 
Nation over more than a generation. 

Except for the enactment of the Budget and Accounting Act of 
1921, no extensive change in management has occurred since 1913, 
when the Department of Labor was established. The executive struc- 
ture of the Government is sadly out of date. I am not the first Presi- 
dent to report to the Congress that antiquated machinery stands in 
the way of effective administration and of adequate control by the 
Congress. Theodore Roosevelt, William H. Taft, Woodrow Wilson, 

^and Herbert Hoover made repeated but not wholly successful efforts 
to deal with the problem. Committees of the Congress have also 
rendered distinguished service to the Nation through their efforts 

» See Meriam and Schmeckebier, op. cit, chs. VIII-XII; Report of President's Committee 
on Administrative Management; W. F. Willoughby, The Reorganization of the Admimstra' 
five Branch of the National Government, 1923. 

10 Message of January 12, 1937, transmitting to Congress the Report of the Presidents 
Committee on Administrative Management. 
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from time to time to point the way to improvement of governmental 
management and organization. 

The Committee on Administrative Management points out that 
no enterprise can operate effectively if set up as is the Government 
today. There are over 100 separate departments, boards, commissions, 
corporations, authorities, agencies, and activities through which the 
work of the Government is being carried on. Neither the President 
nor the Congress can exercise effective supervision and direction over 
such a chaos of establishments, nor can overlapping, duplication, and 
contradictory policies be avoided. 

The Committee has not spared me; they say, what has been com- 
mon knowledge for 20 years, that the President cannot adequately 
handle his responsibilities; that he is overworked; that it is humanly 
impossible, under the system which we have, for him fully to carry 
out his constitutional duty as Chief Executive, because he is over- 
whelmed with minor details and needless contacts arising directly 
from the bad organization and equipment of the Government. I can 
testify to this. With my predecessors who have said the same thing 
over and over again, I plead guilty. 

This statement included a candid summary of the difficulties, and was 
accompanied by some very specific recommendations for changes. These called 
for legislation authorizing six "administrative assistants" for the President, 
reorganizing the Civil Service Commission, the Bureau of the Budget, and 
the General Accounting Office (Comptroller General), creating two new de- 
partments (Social Welfare and Public Works), and integrating the adminis- 
trative work of many independent agencies with the executive departments. 
To carry out the desired reorganizations it was proposed to delegate the neces- 
sary authority to the President. The proposals for reorganizing the judiciary 
(the so-called "court-packing" proposals) having been submitted by the Presi- 
dent at about the same time, a terrific controversy arose in Congress and the 
press over the alleged plans to make the President a "dictator." In reality the 
opposition was made up largely of numerous small groups having diverse in- 
terests in preventing certain changes, aided and abetted by the leaders of the 
opposition party. 11 The result was a major defeat for the President's proposals 
in 1938, but in 1939, when the fury had partly abated, a substantial part of 
the reorganization proposals was enacted. 

The Reorganization Act of 1939 authorized the President, subject to cer- 
tain exceptions, to present "plans" of reorganization to Congress up to Janu- 
ary, 1941. If not rejected by both houses any such plan was to become effective 
within 60 days after its submission to Congress. The President submitted five 
such plans during 1939 and 1940 which, taken all together, effected a sub- 

11 Lindsay Rogers, “Reorganization: Post Mortem Notes,” Pol. Sci. Quar , vol. 53, pp 
161-72 (1938); Meriam and Schmeckebier, op. cit , ch. XI. 
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stantial simplification and integration of the national administrative mecha- 
nism, and in no case did both houses of Congress reject any proposed plan. 
Thus they all went into effect, but this would not have been the case if both 
houses had had to approve. Here is something new in American legislative 
procedure— a sort of legislation by the President and a veto by Congress if 
both houses can agree to veto. 12 With such a safeguard or veto introduced 
Congress could safely grant to the President a continuing power of reorganiza- 
tion. Executive “plans” or orders thus approved, or not disapproved, by the 
legislative branch, provide as valid a legal basis as any statute. 

President Truman had been only a few weeks in office in 1945 before he 
requested Congress to grant him broad powers of administrative reorganiza- 
tion. 18 He was looking forward to the postwar reconversion period and had in 
mind the need for overhauling the administrative machinery that had grown 
so greatly and had assumed so many new functions since the beginning of 
active defense measures in 1940. 

Reorganization Act of 1945 . In response to the President's request, and 
after careful consideration, Congress passed the “Reorganization Act of 
1945.” 14 This law is similar to that of 1939. It authorizes the President to 
submit reorganization plans to Congress up to April 1, 1948, and sets forth 
the procedure whereby the two houses^ may by concurrent resolution prevent 
any plan from going into effect. Any plan not disapproved by Congress 
within sixty days after submission, during which time Congress has been in 
session, goes into effect of its own force. No reorganization plan may abolish 
an entire department, or take away all its functions, or create a new depart- 
ment or secretary of a department, or authorize any new governmental func- 
tion, or continue any agency or function beyond the period set for it by law. 
The Interstate Commerce Commission, Federal Trade Commission, Securi- 
ties and Exchange Commission, National Mediation Board, National Rail- 
road Adjustment Board, and Railroad Retirement Board, may not be re- 
organized by any plan of the President, although functions may be trans- 
ferred to them, and practically the same protection is thrown around the 
civil functions of the Army Corps of Engineers. The law contains, also, other 
restrictions on the President's power to reorganize the administration. For 
example, in defining the agencies that may be reorganized the act says that 
“Such term does not include the Comptroller General of the United States 
or the General Accounting Office, which arc a part of the legislative branch 
of the Government.” On any careful analysis of functions the last clause 
would be very hard to defend. 

Despite these restrictions in the legislation. President Truman possesses 
a very broad power of administrative reorganization. The Bureau of the 

12 John D. Millett and Lindsay Rogers, “The Legislative Veto and the Reorganization 
Act of 1939,” Pub. Admin. Rev., vol. 1, pp. 176-89 (1941). 

18 Messages of May 24, 1945, and September 6, 19-15. 

14 Act of December 20, 1945; Public Law 263, 7901 Congress, ch. 582, First Session. 
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Budget will probably serve as his principal adviser in carrying out the pur- 
poses of the law. It has contact with the work of all national administrative 
agencies and has on its staff a number of specialists in administrative organi- 
zation and management. 15 

Administrative Reorganization: The Task and the Aims. The goals of ad- 
ministrative reorganization can be stated briefly: a more natural and logical 
grouping of functions; fewer agencies (instead of a hundred or more) for the 
President to try to supervise; elimination of overlapping activities among 
agencies; clear lines of responsibility everywhere in the administration; suffi- 
cient simplification of work for all agencies so that they can more easily and 
freely perform the work expected of them; and adequate means for co-ordi- 
nating work among all agencies so that they can jointly meet emergencies 
successfully. If these objectives can be attained greater efficiency and economy 
in the work of government should be achieved. 

Field Organization. Whenever the task of simplifying and systematizing the 
administrative organization is undertaken, more attention will need to be 
paid to the field services. Not only departments but bureaus and even divisions 
of bureaus in departments have used their own judgment about organizing 
their field staffs and activities. As a result there are over one hundred dif- 
ferent schemes of field organization in the national administration. 16 Their 
field headquarters are scattered out among hundreds of communities without 
much relation to each other, their district boundaries do not coincide with 
each other, their officials rent space in different buildings in the same com- 
munity instead of being grouped together, and even in instances where their 
functions impinge on those of other national agencies in the same area, they 
do not always have contacts with the others. Thorough investigation would 
probably reveal numerous economies and many improvements in service that 
could be effected through the better application of known principles of proper 
field organization. Among other things, a far closer co-ordination of their work 
with that of state and local agencies could undoubtedly be achieved. 
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CHAPTER 1 6 

The National Civil Service 


Nations that have been touched by the wand of modern education, science, 
and industry are all governmentally active. They employ many persons be- 
cause they endeavor to meet the public demand for a host of public services. 
Upon the zeal, the efficiency, the honesty and the ideals of their numerous 
civil servants depends in no small measure the welfare of the people. 

If the United States government was slow at first to engage in a program 
of modern social and economic services, it soon made up for a belated start. 
In 1816, after the national government had been a going concern foi^ over 
twenty-five years it had only 6,300 civil servants in all, throughout the nation. 
About the year 1881 the number first reached 100,000, and sixty years later, 
just before the United States was drawn into World War II, the figures passed 
the one million mark. Wartime expansion carried the number to over three 
million. While population increased fifteen fold between 1816 and 1940, the 
number of regular civilian employees of the national government increased ten 
times as fast, or 150 fold. 1 

Constitutional Basis for National Civil Service. The Constitution covers the 
problem of civilian employment by the national government in the article on 
the executive. Reference is there made to the President's appointing power 
and to certain offices and officers. One clause reads that "the Congress may 
by Law vest the Appointment of such inferior Officers, as they think proper, 
in the President alone, in the Courts of Law, or in the Heads of Depart- 
ments." 2 This reference, and the power conferred on Congress "to make all 
laws which shall be necessary and proper for carrying into Execution the fore- 
going Powers, and all other Powers vested by this Constitution in the Gov- 
ernment of the United States, or in any Department or Officer thereof," 8 
obviously confer on Congress the power to create all such offices and employ- 

1 See Statistical Abstract of the United States, 1941 ed., p. 168; 1943 ed., p. 165. 

2 Art. II, sec. 2, par. 2. 

8 Art. I, sec. 8, par. 18. 
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ments, and to employ such persons to fill them, as it deems necessary. Offices 
are ordinarily created by express act of Congress, but the thousands of less 
important employment positions call for little more than the appropriation of 
funds and the authorization to governmental agencies to employ such persons 
thereunder as they need, subject to the general laws. 

Early Civil Service Policies. The first Congress, meeting in 1789, did not 
have to face the difficulties of creating a complete civil service system. The 
national government began with practically no going functions and no staff, 
although some were taken over from the previous agencies under the Articles 
of Confederation. Congress proceeded to establish a few departments and 
to authorize the appointment of officers and employees to staff them, but it 
laid down no elaborate rules on recruitment. It fell to President Washington, 
therefore ? to set the personnel standards. He made it clear that “fitness of 
character” was the first qualification to be considered. The men appointed 
were to be respectable persons, “known in public life,” and such as “would 
give dignity and lustre to our National Character.” 4 He declined to appoint 
any of his own relations, or men who were unduly indolent or too much given 
to drink. Washington recognized local residence as an important requirement 
for officers who were to be stationed in various localities, and, after the 
struggle between the Federalist and Republican parties became notorious and 
bitter, he refused to appoint to any office of consequence any person “whose 
political tenets are adverse to the measures which the general government arc 
pursuing; for this, in my opinion, would be a sort of political Suicide.” 5 

President John Adams leaned even more heavily toward the appointment 
of Federalists, so that when Jefferson became President a swing in the other 
party's direction was to be expected. Jefferson removed a number of Federal- 
ists from office, because deaths and resignations were creating too few vacan- 
cies, and the pressure upon him to find posts for Republicans was very great. 
He even made a few appointments for the private benefit of friends, but in 
general, after he had in large part corrected the balance between Federalists 
and Republicans in the service he followed a moderate policy. He had pre- 
viously declared that he would “return with joy to the state of things, when 
the only questions concerning a candidate shall be, is he honest? Is he capable? 
Is he faithful to the Constitution?” 6 

The United States Senators were already in Jefferson's day reaching out 
to control the nominations to national offices. Toward this Jefferson’s reac- 
tion was positive and clear. He refused to send to the Senate the letters of 
recommendation that he had received concerning men whom he nominated. 
“Nomination to office is an executive function. To give it to the legislature 
. . . swerves the members from correctness, by temptations to intrigue for 

4 Quoted from Leonard D. White, “Public Administration Under the Federalists/" Bos- 
ton Univ. Law Rev, vol. 24, pp. 144-86, at pp. 182-83 (1944). 

6 Ibid., p. 184. 

6 Xeonard D. White, Introduction to the Study of Public Administration, rev. ed., p. 278 
See also Lynton K. Caldwell, The Administrative Theories of Hamilton and Jefferson ^ ch. 12. 
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office themselves, and to a corrupt barter of votes; and destroys responsibility 
by dividing it among a multitude/' Years later he deplored the passage by 
Congress of the four-year tenure of office act (1820) because of the "intrigue 
and corruption'' that would result from throwing every appointment before 
the Senate for approval every four years. 7 

Jefferson's successors down to the days of Jackson followed a fairly "cor- 
rect" policy in appointments, but the spoils system had, in the meantime, 
developed a firm foothold in state and local governments, and many party 
leaders and even more party followers insisted upon having it. With Jackson 
the spoils system definitely entered the national civil service. He removed 
numerous officials in order to replace them with men of his party and with 
personal friends. Careful examination of the qualifications of the appointees 
would have been impossible even if it had been attempted. There was no 
agency of government to conduct examinations or to inquire into character 
and credentials. Jackson himself presented a bold argument against perma- 
nence in office and he claimed to be benefiting the country and the demo- 
cratic system of government by his extensive removals of incumbents. Educa- 
tion, training, and experience weighed very lightly in his scales. "The duties 
of all public officers are, or at least admit of being made, so plain and simple 
that men of intelligence may readily qualify themselves for their performance; 
and I can not but believe that more is lost by the long continuance of men 
in office than is generally to be gained by their experience." 8 

The principle that to the political victors belong the spoils of office intro- 
duced by Jackson remained to control and hamper the national administration 
for a long time. It has never been fully rooted out, in fact, and it continues 
to find many supporters in Congress and in party councils. The four-year 
tenure law that applies to numerous presidential* appointments is one of its 
principal anchors. Every new incumbent in the office of President even today 
is bedeviled by some of the "four-year locusts" who come to Washington in 
hope of appointments or get influential friends there to try to obtain appoint- 
ments for them. Proportionately the numbers are now much smaller than in 
past years, and there are also more arrangements for protecting the Presidents 
from their importunities. Nevertheless, as long as there is any considerable 
element of the spoils system left in the national service, that service will suffer 
in morale. 

The Battle Against the Spoils System. The fifty years following the begin- 
ning of Jackson's administration, say, from 1829 to 1880, constitute an era of 
almost complete dominance of the spoils system in national government. 
There were halfhearted gestures toward reform in 1853 and 1871, but Con- 
gress gave little support to these efforts and nothing important came out of 
them. Individuals and small groups first carried on the propaganda against 

7 Caldwell, op. c it., pp. 192-93. 

8 First message to Congress (1829); Richardson, Messages and Papers of the Presidents, 
vol. 2, pp. 448-49, White, op. c it., p. 280. 
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the spoils system. In 1877 there was organized the New York Civil Service 
Reform League which expanded to become the National Civil Service Re- 
form League in 1881.° In that year President Garfield was assassinated by a 
disgruntled office seeker and Congress was galvanized into action. In 1883 
Congress passed the Pendleton Act, the first important national civil service 
reform measure. It covered only 14,000 out of over 100,000 national em- 
ployees of that day, but it authorized the President to extend the act to cover 
other groups by executive order. Grover Cleveland, coming to the Presidency 
in 1885, extended the coverage of the act very considerably. President Theo- 
dore Roosevelt and Woodrow Wilson, in particular, made further extensions 
of the act. Thus the movement against the spoils system went forward. 

Between World War I and World War II some further progress was made 
in extending the merit system. Then came the great depression and the 
hurried creation by the national government of new social services and the 
new governmental agencies required to administer them. In the haste to get 
things done there appeared to be a danger of a return to the spoils system. 
Congress created several new agencies whose employees were to be outside 
the merit system. Public reaction to this threat was surprisingly prompt. I11 
1935 a National Commission of Inquiry on Public Service Personnel advo- 
cated a career service, based on merit, for all public service personnel. 10 The 
President's Committee on Administrative Management recommended in 1937 
the extension of the merit system “upward, outward, and downward” through- 
out the national administration. 11 Congress and the President responded to 
the new demand with appropriate legislative and executive actions. The Ram- 
speck Act of November 26, 1940, authorized the President “to cover into the 
classified civil service” nearly all positions in the national service not previously 
covered “notwithstanding any provisions of law to the contrary.” 12 A little 
before this another act of Congress had extended the merit principle to first, 
second, and third class postmasters, but had retained Senate approval for all 
such appointments. The President followed in 1941 with a series of executive 
orders that are reported to have raised to about 95 per cent.of the total the 
number of positions in the national administration that arc covered by the 
civil service laws. Wartime shortages of manpower made necessary from 1941 
to 1945 some temporary deviations from the high standard thus established, 
but did not destroy the substantial gains that had been made. 

The remaining proponents of the system of spoils and patronage in public 
employment are rather well known. They include certain machine politicians 
and party workers who cannot get public employment on the basis of merit 

9 See the works of Carl R. Fish, William D. Foulke, and Frank M. Stewart cited in the 
references at the end of this chapter. 

10 Better Government Personnel , Report of the Commission of Inquiry on Public Service 
Personnel, New York, 1935, pp 3*9. 

11 Administrative Management in the Government of the United States , Report of the 
President’s Committee on Administrative Management, Washington, 1937, pp. 7-14. 

32 Statutes at Large , vol. 54, p. 1211, cli. 919. 
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alone, or who feel that they need to have jobs to distribute to retain the sup- 
port of other party workers; and scattered businessmen and other individuals 
who fear the results of government becoming highly efficient. In general these 
elements are in retreat, but they frequently win rear guard victories. 

Polls of public opinion reveal that the great majority of citizens believe in 
the merit system of selecting and retaining public employees. Just how far 
the system should be extended still remains a question for practical judgment. 
To have effective party government and to enable the victorious majority to 
achieve a change in public policy when desired, the winning party must be 
able to fill at least the principal policy-making offices of the government with 
loyal party leaders. The number of such positions needs to be kept small if the 
merit system is to be effective. 

The Shift to Public Personnel Management. The Pendleton Act of 1883 
was fashioned primarily as a weapon to use against the spoils system. For 
many years after it was enacted, much of the effort of the Civil Service Com- 
mission, which was set up under the act, was devoted to fighting off the spoils- 
men and to establishing the principle that appointments should be made on 
the basis of merit, not influence or party loyalty. 

A more positive approach to the personnel problem of government was 
needed. It began to appear some time after 1900. New developments in the 
study of psychology, personnel management, and public administration in- 
duced students and administrators with vision to think less of eliminating 
spoils and more of improving the civil service constructively through better 
methods of testing, rating and selection, through education, and training, and 
through building up morale. This trend coincided with the general shift of 
government policy from laissez faire to a philosophy of government as a posi- 
tive and active instrument to improve social conditions. As a result the po- 
litical drive for “civil service reform” was supplemented by the new emphasis 
of the experts on scientific “public personnel administration.” It is not enough 
just to keep out the unfit and unworthy. Government needs to seek out 
actively the most competent persons who are available for public employment, 
and to create such conditions in public employment as will call forth the best 
efforts of those who are appointed. 

New developments along these lines took place not on the political battle- 
field but partly inside the civil service and partly in the universities and the 
professional societies that were encouraging studies that dealt with personnel 
and management. The advances in this field have been so many and impor- 
tant that an entirely new field of study and service has been opened up, the 
field of public personnel management. The techniques in this new discipline 
cannot be discussed here. 18 Instead we will try to consider briefly the essential 

13 On this subject sec Public Personnel Review (quarterly since 1940); William E. Mosher 
and J. Donald Kingsley, Public Personnel Administration , rev. ed., 1941; Leonard D. 
White, op cit., Pait IV, chs 18-29, 
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problems of government that arise in connection with the nation's civil ser- 
vice system. 

THE PRESENT LAW AND ITS ADMINISTRATION 

Civil Service Act and Rules. The Pendleton Act of 1883, ‘‘an act to regulate 
and improve the civil service of the United States,” as modified by various 
subsequent statutes, is still the basic law of the national civil service. Under 
Section 2 of this brief statute the President is authorized to promulgate “suit- 
able rules” for carrying the act into effect. The Civil Service Commission aids 
him in the preparation of rules. At the present time the rules are far more 
extensive than the act, and the interpretations of the rules arc even longer. 
This entire code, which is published from time to time by the Commission, 
is now so comprehensive and technical that very few persons can claim to be 
masters of it. It appears that all administration tends to develop in this way, 
from the first simple proposal into a complicated and specialized code of 
rights and procedures. 

The Civil Service Commission and Staff. The act sets up a body of three 
commissioners, one of whom is usually a woman and “not more than two 
of whom shall be adherents of the same party,” who are appointed by the 
President with the advice and consent of the Senate. There is 110 fixed term 
of office; of the present members two have already served for over twelve years 
and one for more than six years. Each receives what is a very common top 
salary in national administrative agencies, $10,000 a year. 

Under the Commission there are a chief examiner and other officers and 
employees, numbering some 7,500 in early 1943, but increased somewhat more 
during the later war years. The Commission has not established an over-all 
director of its work; the act docs not clearly provide that it should. As a result 
the three members themselves play a considerable direct role in the operations 
of the agency. Many things have to be approved by the commission as a whole 
that might better be delegated to one responsible officer. 

The Commission's staff is not located entirely in Washington; about half 
th£ total number is divided among thirteen regional offices, each of which 
serves one of the major regions of the nation. 

The Work of the Commission. With the aid of its staff the Commission is 
responsible for a few major and many minor activities. 

1. Classification of Positions . Before examinations can be prepared or pay 
scales and promotional ladders be devised and recommended to Congress, it 
is necessary to have a job description of each position and a classification of 
positions into which each one can be placed. The Commission itself has never 
been able to classify most of the positions outside the national capital; the 
classification of these must be left to the agencies concerned. Even for those 
in Washington and its immediate vicinity the Commission's work is always 
incomplete because jobs are changing nearly all the time. When new duties 
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are added or old ones taken away, and when new combinations of work are 
arranged, new job analyses and classifications have to be made. 

2. Examinations and Recruitment. The civil service act provides for “open, 
competitive examinations for testing the fitness of applicants for the public 
service now classified or to be classified hereunder. Such examinations shall 
be practical in their character, and so far as may be shall relate to those mat- 
ters which will fairly test the relative capacity and fitness of the persons exam- 
ined to discharge the duties of the service into which they seek to be ap- 
pointed/' This statutory requirement of open, competitive, and practical 
examinations is not absolute; in certain cases there can be non-competitive 
examinations, and in other instances examinations may be reduced to no 
more than the approval of credentials, or be postponed or even waived. During 
World War II in particular the Commission was forced to adopt a variety of 
expedients in order to try to fill the ranks. 

Ordinarily, however, the open competitive type of examination is the one 
used. The number of persons examined is simply astounding. Tens of thou- 
sands will take a single examination. That is why post offices and other federal 
buildings throughout the land have to be used for this phase of the work. 
For each person who is examined there has to be a great deal of paper work— 
“red tape" some persons call it, but very important just the same. The indi- 
vidual has to make out his application, which has to be checked and approved 
to sec that it complies with the law and that the individual is eligible. A con- 
siderable volume of correspondence may ensue over a single application. Then 
after the examination has been written the papers have to be scored and 
ranked, and later the lists of eligiblcs must be compiled. At this stage the 
added points given under veterans' preference laws must be considered and all 
pertinent provisions of law must be observed. 

During most of its history the Civil Service Commission has been able to 
announce and to offer examinations with reasonable assurance that enough 
qualified persons will apply to fill up the necessary eligible registers. World 
War II with its extraordinary demands for manpower in the armed forces and 
in defense industries presented the Qommission with a radically different 
situation. It became necessary for it to engage in a very vigorous campaign of 
recruitment. The demands for civilian help in the military branches coupled 
with unusually high turnover in all government employment made this effort 
to recruit personnel a first claim upon the time of the Commission and its 
staff. In fiscal year 1943 nearly 2,700,000 persons were placed in government 
employment, a truly impressive number. If the demands for help in industry 
and agriculture continue high, it remains to be seen whether the Commission 
will not have to keep up an active recruiting program. 

3. Checks on Appointments . When vacancies occur in government agencies 
the commission is required to submit to the appointing officers the names of 
the three top eligibles for each vacancy. Before appointments can be approved 
for certain key positions the commission must also investigate the character. 
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loyalty and experience of the individual to detennine his suitability for the 
position. In so far as possible it must also enforce the rule that appointments 
shall be distributed among the states in proportion to their population. 

The civil service rules provide that neither in examinations nor in appoint- 
ments are there to be any discriminations against anyone on the basis of 
political or religious beliefs. Under the rule that requires the names of three 
eligibles to be submitted it is, of course, impossible to prevent some such dis- 
criminations from taking place. The requirement of Senate approval for post- 
master appointments also leaves the door open to some extent for party 
affiliations to be considered. Because this is known to be so, the competition 
for these positions is not as keen as it might be. The Civil Service Commission 
has strongly recommended that the requirement of Senate approval for these 
positions be eliminated. 

4. Regulation of Promotions , Transfers y Demotions , Suspensions, and Dis- 
missals. Under each of these headings the Commission has important func- 
tions. During World War II, when it was hard to get and to keep suitable 
employees, many agencies promoted or upgraded numerous persons as a means 
of holding their services, and many transfers also took place. All these the 
Commission had to approve. 

Persons appointed under the merit system arc given indefinite tenure, that 
is to say, during good behavior and satisfactory service. This lays the basis for 
a career service, but it raises also the question as to how to remove inefficient, 
dissolute, or disloyal persons whose presence in the service is an obstacle to 
good administration. The heads of agencies need some disciplinary authority— 
to demote, suspend, or even to dismiss. The rule on removals from the service 
is as follows: 

No person in the classified civil service of the United States shall 
be removed therefrom except for such cause as will promote the effi- 
ciency of said service and for reasons given in writing, and the person 
whose removal is sought shall have notice of the same and of any 
charges preferred against him, and be furnished with a copy thereof, 
and also be allowed a reasonable time for personally answering the 
same in writing; . . . but no examination of witnesses nor any trial 
or hearing shall be required except in the discretion of the officer 
making the removal. . . , 14 

It is definitely stipulated, however, that removals may not be made for po- 
litical or religious reasons, and the Civil Service Commission has power to 
investigate removals when the person removed offers to prove that the reasons 
were political or religious. 

5. Prevention of Partisan Activity. One of the great evils that developed 
under the spoils system was the excessive political activity of those appointed 
to public positions. Some appointees did very little work except for the party. 

14 Civil Service Act and Rules, Rule XII, sec. 1 . 
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They were also expected to pay considerable amounts from their salaries into 
the party treasury, or into the hands of those whose influence got them their 
appointments. It was said, and in some cases proved, that appointments to 
postmasterships went to the highest bidder. The right of the party organiza- 
tion to assess public servants for the purposes of the party was accepted as a 
matter of course. Hence it was one of the purposes of civil service reform laws 
to put an end to political assessments. The civil service act forbids any other 
person from making such solicitation in any federal building or place used for 
the purposes of the national government. 18 Violators are guilty of a gross mis- 
demeanor, and are subject to a fine of not over $5,000, imprisonment for not 
over three years, or both. The first Hatch Act (1939) extended similar pro- 
tections to workers on relief projects. 16 

- It is a most important question of public policy as to how far those who are 
in the public service on permanent tenure shall be permitted to engage in 
political activities. On the one hand they are an intelligent and high-minded 
group, who have a real contribution to make to the discussion of public ques- 
tions and to the solution of specific problems. On the other hand if any of 
them engage in work for one party, and that party is defeated, the officers 
elected by the other party cannot have complete confidence in the willingness 
of such officers and employees to perform their duties faithfully under their 
direction. For many years the rule of the national civil service has been that 
persons in the competitive classified service, 'while retaining the right to vote 
as they please and to express privately their opinions on all political subjects, 
shall take no active part in political management or in political campaigns.” 17 
The first Hatch Act extended this rule to cover the unclassified service as well, 
and the second Hatch Act (1940) made the rule applicable to state and local 
employees whose principal employment is in connection with any activity 
financed in whole or in part by federal grants or loans. 18 The Civil Service 
Commission annually passes on a number of cases of political activity, and 
where violation of the regulations is proved it metes out various penalties up 
to and including recommended dismissal from the service. Dismissal is man- 
datory in the case of employees of the national government but not so in 
the case of state and local employees who are paid from national funds* The 
Commission has recommended a change in the law to permit it to vary the 
penalty for national employees in accordance with the gravity of the offense. 

6 . Unionization of Civil Servants and Employer-Employee Relations . The 
question of unionization and union activities among civil servants is closely 
related to that of political activity. There have been unions of employees of 
the national government for many years and it is now possible to assess more 
accurately their true role in public administration. 

15 United States Civil Service Act, secs. 11,12. 

10 76th Cong., 1st Sess., Public No. 252; U. S. Code, Title 18, sec. 61. 

17 United States Civil Service Act, secs. 1, 2. 

18 76th Cong., 3rd Sess., Public No. 753; U. S. Code , Title 18, sec. 61. 
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National government agencies like private corporations have in many in- 
stances grown so large that the employee has lost, or never has had, a feeling 
of close personal contact with his superiors. He enters the service in most 
instances through the rather impersonal process of written application and 
examination, and becomes a part of a large staff in which he sometimes feels 
that he is only a number and a name on the payroll. Because he is only one 
of thousands he is in a very poor position to do anything about his working 
conditions or remuneration. The union supplies him to some extent with the 
contacts and the spokesmen that he needs. At the same time he gets some 
feeling that he is part of the labor movement as a whole, and that other 
unions will be interested in his welfare. 

The primary objectives of the unions are to improve wages, hours, and 
working conditions. Actually the unionized civil servants, with their rights as 
individuals under the civil service laws added to their political rights and their 
economic power achieved through unionization, may easily gain power and 
influence far exceeding those of other workers. Many persons have great fears 
of this possibility becoming an actuality. They picture the organized civil 
servants as standing over the government with a club, threatening strikes and 
disorder if they do not get what they want. There can be no doubt that, im- 
properly led, unions of civil servants cpuld cause a great deal of trouble, but 
at the same time there is another side to this picture. The civil servants have 
the best of reasons for favoring an efficient public service. They will them- 
selves suffer if they force the government into extravagance through their wage 
and hours demands. They cannot in the long run afford to tolerate inefficient 
employees in the public service, for that will react upon them and upon their 
standing with thp public at large. In short, with modeiate and intelligent 
leadership, unions of public employees may become a force really favorable to 
the public welfare. Up to now the unions of civil servants in the national gov- 
ernment have given little cause for alarm, and they have been very helpful, 
and at the same time persistent, in working for better pay scales and working 
conditions. 

Fully recognizing the role that unions now play in government as well as 
in private employment the Civil Service Commission late in 1942 set up a 
Labor-Management Advisory Committee to assist it in meeting its wartime 
responsibilities in maintaining the national civil service at full strength and 
efficiency. On this committee were placed two representatives of the AF of L, 
two of the CIO, two of the National Federation of Federal Employees, and 
six representatives of management. 

Some such machinery for consultation with unions and management may 
well become a permanent part of the national government's organization for 
personnel management and employer-employee relations. The Commission 
realizes that one of its main responsibilities has come to be the promotion of 
good morale and high standards of service among the nation's civil servants. 
The original plan for a civil service law said nothing about this and indeed 
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the law has very little to do with it even now. It is simply a fact that the main 
problems of employer-employee relations and of sound personnel manage- 
ment have to be faced in the nation's service and that leadership in this field 
falls largely upon the Civil Service Commission. A democratic society with 
adequate instruments for popular control over the administration of its gov- 
ernment should be able to work out satisfactory methods of employer-employee 
relations in its own service. The civil servant like every other citizen is a 
human being and a person whose rights and just claims to recognition must 
be accepted. 

7. Remuneration. Many persons in private business feel that civil servants 
are overpaid. This may be said truthfully of many who have obtained their 
employment through the spoils system, and whose duties are small while their 
compensation may be considerable. It can hardly be said of those who have 
come in through examination. The latter are, in fact, not highly paid. 

During the year 1938, the last year prior to the war for which the figures are 
available, the standard rates of pay for a 40-hour week in the national govern- 


ment’s service were as follows: 10 
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The basic rates of pay remained unchanged up to almost the end of the 
fighting in the Pacific in 194$. Undoubtedly by that time the distribution of 
employees in the various pay brackets had been changed by the promotion 
of many persons to higher brackets and the upgrading of many positions. 
Furthermore during most of the period of active hostilities there was an addi- 
tion of about 1 5 per cent to the basic rates to cover the increased cost of living 
for those who did not work overtime, and for others there was overtime pay 
for working a 48-hour week which added about 20 per cent for employees in 
this category. On July i, 1945, by Act of Congress, a new basic scale of pay 
was established, which raised pay as much as 20 per cent in the most poorly 
paid positions down to about 9 per cent in the best paid. At the same time, 
except in the war agencies, fiiost of the overtime was eliminated. The 1938 
median pay for all government officers and employees was $1,871 a year, 01 
$1 56 a month. Today the median base pay (including the postal employees 
increase of 1946) must be about $2,400, or $200 a month. 

Statistical Abstract of the United States, 1941, p. 172; ibid., 1943, p. 165. 
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These rates are fairly good in the median and lower pay brackets when 
compared with the wages and salaries paid by state and local governments and 
by private industry. In the more responsible positions, however, the situation 
is far from good. Congress set a maximum of $10,000 a year under the 1945 
pay bill, but most of the top positions pay far less than that. The national 
government undoubtedly gets into its higher positions many persons of out- 
standing ability, but it gets them not because they could not cam more else- 
where but because they prefer national public employment to any other. 

The Civil Service Commission prepared much of the information and made 
the recommendation for the 1945 upward adjustment of civil sendee salaries. 
Its stated objective in all its work is to make the national government “the 
most progressive employer in the nation/' If this goal is to be attained, the 
Commission and the government as a whole need to give much more atten- 
tion to the problems in their higher administrative and research positions. 
The competition from private employers, and especially from the great cor- 
porations, is very keen. 

Already the Commission has set a goal that is far beyond the mere formal 
requirements of the law. It has been looking into, and doing something about, 
such matters as assuring the veterans of their full legal rights under recent 
legislation, making better utilization of manpower in all branches of the ad- 
ministration, promoting programs for the in-service training of national em- 
ployees, experimenting with new types of examinations that might tend to 
draw more of the best brains of the country into the national service, providing 
adequate rewards and incentives for outstanding achievement, improving the 
civil service retirement system, which it administers, and in general trying to 
raise civil service morale and efficiency. 

Other Agencies Concerned with Personnel Administration. The Civil Serv- 
ice Commission is not the only agency that is concerned with improving the 
personnel practices of the national government. Among others the Bureau of 
the Budget and the President's Liaison Office for Personnel Management have 
important personnel functions. The United States Employees' Compensation 
Commission administers the laws that provide compensation for injuries and 
deaths incurred by the nation’s civil employees in the course of their duties. 

The Council of Personnel Administration is an interdepartmental commit- 
tee that is composed of the personnel officers of the many government agencies 
that have established such positions, together with representatives of the 
Budget Bureau and Civil Service Commission. This council suggests another 
phase of personnel administration in the national government. The larger de- 
partments and agencies have been compelled to establish their own personnel 
offices to help recruit the types of personnel they need, and to deal with all 
the personnel problems within the agency. Each has its own needs, its own 
special conditions of work. They cannot rely entirely upon the Civil Service 
Commission either to recruit the personnel they want or to provide for the 
morale and efficiency of their employees. And yet there are enough common 
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elements in the personnel problems of all agencies so that a clearing house 
of ideas and information is desirable. The Council of Personnel Adminis- 
tration supplies this need in large part, and the over-all personnel agencies 
of the government mentioned above cooperate closely with it. 

PROPOSALS FOR FURTHER ADVANCES IN PERSONNEL 
ADMINISTRATION 

Both the great depression of the 1930s with its spate of new problems and 
new agencies to deal with them, and World War II with its terrific manpower 
demands and shortages, put very severe strains upon the personnel agencies 
of the national government and especially upon the Civil Service Commis- 
sion. Despite the valor and the sincerity of its efforts, the Commission, and 
the highly concentrated system of personnel administration that it represents, 
drew a great deal of adverse comment. The critics pointed out that the Com- 
mission was too clumsy and too slow to cope adequately with great emergen- 
cies. It was too deeply involved in a round of traditional, law-enforcing duties 
to be able to see and to grapple with its larger responsibilities as the main per- 
sonnel agency of a great nation. 

According to another line of argument the national government has become 
entirely too big to have its personnel management so completely vested in one 
agency. That agency succeeds fairly well in the administration of large-scale 
examinations for the relatively simple and standardized, low-paid positions, 
but fails to a considerable extent in meeting the needs for the many special- 
ized, professional and higher-level administrative positions. 

The proposals for improvement are various. One is to abolish the three- 
member bipartisan commission, with its semi-independent status, and to set 
up in place thereof a single civil service administrator as a direct and respon- 
sible aide of the President in all personnel matters. This plan includes also 
a Civil Service Board of seven members to advise the administrator and to 
discuss all questions of policy with him, but not to control him. One of the 
Board's main functions would be “to act as watchdog of the merit system and 
to represent the public interest in the improvement of personnel adminis- 
tration.” 20 

Another proposal is to delegate to the major agencies of the national gov- 
ernment a great deal more control over the selection and management of their 
own personnel. Some persons would give each major agency practically the 
same freedom as TVA has in the handling of its entire personnel problem. 
This would leave the Civil Service Commission or some similar agency to set 
over-all standards for personnel, to supervise all other agencies of the govern- 

20 Report of the President's Committee on Administrative Management, 1937, pp. 10-11; 
and see also Floyd W. Reeves and Paul T. David, Personnel Administration in the Federal 
Service , 1937; and Floyd W. Reeves, '‘Civil Service as Usual," Pub. Admin. Rev., vol. 4, 
pp. 327-40 (1944). 
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ment in their handling of personnel matters, to do research, and to lead and 
stimulate all government agencies toward the attainment of better personnel 
practices. Most personnel work would then be done in the major departments 
and agencies, and the Civil Service Commission could get along with a rela- 
tively small staff. It is interesting to note that not only the President but the 
Commission itself strongly recommends that each principal agency of national 
administration employ a chief personnel officer, showing that it realizes the 
importance of having much personnel work done by the departments and 
agencies for themselves. 

Still another suggestion is that the Commission should delegate more of its 
work to its regional directors, especially for the recruitment of personnel to 
serve in regional and field offices. World War II forced the Commission to 
do this in very large measure, and no doubt some of the delegated functions 
will be left in the regional offices when the reconversion to peace has been 
completed. 

All these and various similar suggestions say in effect that the nation must 
raise its sights a great deal if it is to achieve better results in recruiting and in 
managing its public service personnel. The proposals should be directed, how- 
ever, more to public opinion and to Congress than to the Commission. It has 
shown over the years a commendable desire to bring about improvements. 
Recent Presidents also have gone along willingly with proposals to improve 
the government's personnel practices, but Congress holds back and is very 
reluctant to make any organic change. It looks upon the present law and rules 
and upon the Commission itself as desirable checks not only upon the spoils 
politicians but even more upon the President himself. The question of further 
changes turns largely upon the relations between Congress and the President. 
(Note. On February 4, 1946, after these pages had been written, President 
Truman issued Executive Order No. 9691 (vol. 11 Federal Register , p. 3381). 
By this order he directed the Civil Service Commission to do the following 
things among others: (1) To resume as rapidly as possible the announcement 
of open competitive examinations for classified positions and the establish- 
ment of eligible registers so as to replace temporary employees by persons 
having permanent tenure. (2) To “establish U. S. Civil Service Boards of 
Examiners in the field service" and to utilize these boards to fill positions in 
the field. (3) *To establish in Washington, D. C., in consultation with the 
departments and agencies concerned, “U. S. Civil Service Committees of 
Expert Examiners" to assist in recruiting scientific, professional, and technical 
personnel. The Civil Service Commission is to retain supervision over these 
boards and committees of examiners, but it seems to be intended that much 
of the work of recruiting shall be done in the departments in Washington 
and in the regional offices for the field service.) 
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CHAPTER 17 


The National Judiciary 


Before the Constitution. In the colonial period of American history, the 
English colonies were concerned with two sets of courts. These were their 
own courts, of which each colony had a different system, and the higher 
courts, located across the Atlantic in England, some of which had appellate 
power over the courts in all the colonies. During the Revolution, state courts 
in each state took the place of the former colonial courts, but the Articles of 
Confederation failed to provide a general system of courts for the Confedera- 
tion as a whole. This lack of an over-all court system was in Hamilton's judg- 
ment the crowning defect of the whole system of government under the 
Articles. 

Forming the National Court System. That the need for a national judiciary 
was widely felt is shown by the fact that all four plans that were presented to 
the Convention of 1787 for the improvement of the Articles or for a new 
constitution made some provision for a supreme court of the United States. 
They left the creation of the inferior national courts up to Congress. Appar- 
ently the framers were especially concerned about two things, first , that there 
should be a uniform, nation-wide interpretation of the national Constitution, 
laws, and treaties; and second , that interstate disputes, controversies between 
citizens of different states, and cases between citizens and foreigners, should 
be so handled that the possible bias of the state courts against out-of-state 
parties might be prevented from resulting in injustice. Both these ideas were 
incorporated in the new Constitution. 

Building upon the work of the Convention, the first Congress enacted the 
famous Judiciary Act of 1789. This act established and provided for the or- 
ganization of the Supreme Court, three circuit courts, and thirteen district 
courts, and defined their respective jurisdictions. Thus, after an interval of 
about fifteen years in which there had been no judicial organization of general 
scope over the thirteen states, the national’ court system of the United States 
came into existence. 

274 




ORGANIZATION OF THE FEDERAL COURTS 


-75 

Dual Court System Today. In each of the forty-eight states there are today 
two systems of courts. Each state has its own scheme of courts organized 
under the state constitution and statutes. This extends from the justice of the 
peace and municipal courts upwards to and including the state supreme court. 
Superimposed upon this, and also reaching into every state and territory and 
extending throughout the United States and its dependencies, is the system 
of national or federal courts. Of nation-wide and general significance today 
are the Supreme Court of the United States, the Circuit Courts of Appeals, 
and the District Courts. Between the national and state courts there are 
numerous close relations and a considerable overlapping of jurisdiction. This 
double system of courts is one of the complications that most persons in the 
United States seem to accept as a necessary concomitant of federalism. The 
judicial arrangements in other federal systems are substantially different, how- 
ever, and so extensive a duplication of courts is not everywhere considered 
necessary to federal government. 

ORGANIZATION OF THE FEDERAL COURTS 

The Constitution makes the following specific provision for the organiza- 
tion of the courts of the United States: 

The judicial Power of the United States, shall be vested in one 
supreme Court, and in such inferior Courts as the Congress may from 
time to time ordam and establish. The Judges, both of the supreme 
and inferior Courts, shall hold their Offices during good Behaviour, 
and shall, at stated Times, receive for their Services a Compensation 
which shall not be diminished during their Continuance in Office.” 1 

It is more than likely that, if this clause had been omitted from the Con- 
stitution, Congress would nevertheless have had ample power to create courts 
under its authority to pass whatever laws are necessary and proper for carry- 
ing into effect the Constitution. In that case, however, the restrictions stated 
as to the tenure and compensation of judges might also have been omitted. 
As it is, these restrictions are applicable whenever Congress acts under the 
authority granted by this section. Congress recognized these restrictions when 
it passed the Judiciary Act of 1789, and has continue^ to recognize them with 
respect to the nation-wide three-level system of courts of general jurisdiction, 
which consists now of the Supreme Court, Circuit Courts of Appeals, and Dis- 
trict Courts. 

The express power to create courts that was conferred upon Congress by 
the section just quoted calls to mind an important fact. Congress and the 
office of President were definitely established by the Constitution itself. On 
the other hand the Supreme Court was not clearly established and certainly 
was not organized by the Constitution. That document made no provision 

1 Art. Ill, sec. 1. 
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as to the number of justices, or their salaries, or the terms or sessions of the 
Court. All these matters were left for Congress to regulate, and its power over 
the Court in these and other matters is a continuing one. The Court's exist- 
ence is thus dependent, in a sense, upon the good will of Congress. 

All the other courts of the United States, being not even named in the Con- 
stitution, depend entirely on Congress for their existence. As it created them 
so it may alter them at will, and even abolish them as it did in the case of 
the circuit courts when it set up the Circuit Courts of Appeals. When altering 
or abolishing any court set up under the section quoted above, hdwever, Con- 
gress must observe the constitutional rules concerning the tenure of judges 
during good behavior and their right to undiminished compensation during 
such tenure. 

Constitutional versus Legislative Courts. In its various efforts to develop a 
system of courts adequate to the needs of the nation, the territories, and the 
District of Columbia, Congress has not always relied upon the general section 
on the judiciary that is quoted above. It has other powers that it may utilize. 
When establishing courts for the territories and the District of Columbia, 
and courts for deciding cases in special fields such as taxation, patents, and 
commerce. Congress falls back upon the distinctive constitutional powers that 
correspond with these subjects, and upon the "necessary and proper" clause 
that supplements these powers. By doing this it avoids the obligation to pro- 
vide for tenure during good behavior, for example; it can set the tenure of the 
judges in the courts created under these powers at any number of years that 
it chooses. It is equally free to reduce the compensation of such judges if it 
so chooses. 

In addition to the courts of the District of Columbia and the territories, 
there are today in this category of special and local courts the Court of Claims, 
tlfe Court of Customs and Patent Appeals, the Customs Court, and the Tax 
Court. The Supreme Court calls these courts "legislative courts," to distin- 
guish them from the so-called "constitutional courts" (Supreme Court, Circuit 
Courts of Appeals, and District Courts). It holds also that the two classes of 
coufts differ in still other ways. For example the constitutional courts are 
recognized as being strictly judicial, and Congress is held to be without power 
to impose any non-judicial functions upon them. This is not true of legislative 
courts. The Supreme Court has stated this distinction between constitutional 
and legislative courts in part as follows: 2 

While Article III of the Constitution declares, in section 1, that 
the judicial power of the United States shall be vested in one Su- 
preme Court and in such inferior courts as the Congress may from 
time to time ordain and establish, and prescribes, in section 2, that 
this power shall extend to cases and controversies of certain enumer- 

2 Ex parte Bakelite Corporation (1929), 279 U. S. 438. See also Columbia Law Rev., vol. 
34 > PP- 344“56 (1934). 
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ated classes, it long has been settled that Article III docs not express 
the full authority of Congress to create courts, and that other articles 
invest Congress with powers in the exertion of which it may create 
inferior courts and clothe them with functions deemed essential or 
helpful in carrying those powers into execution. But there is a differ- 
ence between the two classes of courts. Those established under the 
specific power given in section 2 of Article III arc called Constitu- 
tional courts. They share in the exercise of the judicial power defined 
in that section, can be invested with no other jurisdiction, and have 
judges who hold office during good behavior, with no power in Con- 
gress to provide otherwise. On the other hand, those created by 
Congress in the exertion of other powers are called legislative courts. 
Their functions always are directed to the execution of one or more 
of such powers and are prescribed by Congress independently of sec- 
tion 2 of Article III; and their judges hold for such term as Congress 
prescribes, whether it be a fixed period of years or during good be- 
havior. 

The several “constitutional courts” of the United States will now be brief!) 
described. 3 

The Supreme Court of the United States. This distinguished body, the high- 
est court within the judicial system of the United States, was established by 
law in 1789 with a chief justice and five associate justices. Today there aie 
eight associate justices and a chief justice. The salaries are $20,500 annually 
for the chief justice and $20,000 for each associate justice. The Court always 
sits as one body, en banc as the lawyers say, but individual judges sometimes 
act upon and sign certain papers with respect to litigation before the Court, 
especially when the Court is not in session. There is an annual “term” or 
session of the Court; it begins on the first Monday in October and ends 
usually in June. Sessions are held in the Supreme Court building, a beautiful 
structure near the Library of Congress on Capitol Hill. 

Six members constitute a quorum, and decisions are rendered by a majority 
of the justices who participate in trying a case. Frequently one or more jus- 
tices announce themselves to be disqualified from participating in a case be- 
cause in their earlier practice as lawyers or service as judges they have already 
had a part in the same litigation. 

Only attorneys qualified to practice before it present cases to the Court. 
They do so on the basis of printed briefs, but oral arguments arc also heard. 
Consultation among the justices results in a general agreement among them as 
to how each case shall be decided. Then the chief justice assigns to one mem- 
ber of the Court the duty of writing the decision. When this in turn has been 

8 For more details on the history and organization of the United States courts see Roscoe 
Pound, Organization of Courts , Boston, 1940; C. N. Callender, American Courts: Their 
Organization and Procedure, New York, 1927; Evan A. Evans, “History of the Federal 
Judicial System,” Sup. Ct. Rep. Advance Sheets, vol. 60, XVII-XXIV (1940). 
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examined and corrected by the other justices, and all concurring and dissent- 
ing opinions have been written, the Court on some following Monday an- 
nounces its decision. In this manner something like a thousand cases a year 
are disposed of, many without formal opinions. Nowadays it usually requires 
three stout volumes of United States Reports to publish the decisions of a 
single year's term of the Court. 4 

The Circuit Courts of Appeals. These courts were created in 1891 and are 
now 1 1 in number, one for the District of Columbia and one each for the ten 
judicial circuits into which the rest of the country is divided. The first circuit 
tonsists of Maine, New Hampshire, Massachusetts, Rhode Island and Puerto 
Rico; the second includes Vermont, Connecticut, and New York; and so on. 
One justice of the Supreme Court is assigned to each circuit, but his connec- 
tion with it is very slight; the judicial work in each Circuit Court of Appeals 
is done by the regular circuit judges. There are from three to seven such judges 
for each circuit. A court in action normally consists of three judges but two 
constitute a quorum for the conduct of judicial business .Thus in several 
circuits two Circuit Courts of Appeals can be sitting at one time with a full 
complement of regular judges. In case of need a district judge can be sum- 
moned to fill the bench of a circuit court. 

The Circuit Courts of Appeals exist primarily to relieve the Supreme Court 
of a large amount of work. Their work is entirely appellate, and their decisions 
are final in many cases. They take appeals not only from the District Courts 
but also from several of the principal administrative tribunals of the nation 
such as the Interstate Commerce Commission, Federal Trade Commission, 
Federal Reserve Board, and National Labor Relations Board. 

The District Courts of the United States. T hese courts were established by 
the Judiciary Act of 1789. Their jurisdiction was at first restricted to relatively 
unimportant cases, while the important ones were tried in the Circuit Courts, 
which also tried appeals from the District Courts. The Circuit Courts, which 
were abolished in 1911, consisted originally of two justices of the Supreme 
Court and a district judge each. This plan of dividing the trial of new cases 
between the one-judge District Courts and the three-judge Circuit Courts 
did not work satisfactorily. The Supreme Court justices grumbled against it 
from the beginning and in time their own duties became so arduous that they 
could not perform adequately their Circuit Court functions. Congress was 
slow to improve the situation; it tried several halfway measures, but not until 
1911 did it abolish the separate Circuit Courts. 

By legislation enacted in that year the District Courts for the first time 
acquired their present status and importance. They are today the principal 
courts of original jurisdiction for the nation, both for cases arising under the 
national Constitution, statutes, and treaties, and for cases based on "diver- 
sity of citizenship" (to be explained later). "Original jurisdiction" means the 

* See Felix Frankfurter and James M. Landis, The Business of the Supreme Court, 1927, 
for a thorough analysis of the court's activities and method*. 
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power and the duty to try and to decide cases in the first instance, while 
“appellate jurisdiction" is the power to take cases on appeal from lower courts. 
The District Courts stand in the front line, taking on new cases as they arise. 
They handle about one hundred thousand cases a year, of which about 95 
per cent are settled without any appeal. 

The number of judicial districts is now over 90. In each there is at least 
one District Judge but many districts have more. Each judge holds his own 
court except in certain rare cases in which legislation by Congress requires 
three judges to sit. The salary of the district judge is $10,000 a year. 

In each judicial district there are also the following officers: a United States 
District Attorney, a United States Marshal, a Clerk of the District Court, 
and a United States Commissioner. The latter is appointed by the District 
Judges to perform a variety of minor judicial duties comparable to^those of 
a justice of the peace under the state governments. 5 The clerk and his deputies 
are also appointed by the district judges. 

JUDICIAL PERSONNEL 

The Appointment of Judges. The judge is the central figure in any court. 
Upon his character, training, ability, tact, and firmness depend the success 
of the court and its standing among the people. 

Under the Constitution the justices of the Supreme Court are required to 
be appointed by the President by and with the advice and consent of the 
Senate. 6 There is no such requirement for the appointment of the judges of 
the other United States courts, but the practice is the same. It follows that 
partisan, political, and personal considerations enter into the appointment of 
United States judges, from the Supreme Court justices down. To some extent 
this is unavoidable and much can be said for a President's refusing to appoint 
as judges men whose political views are diametrically opposed to his own. The 
courts to some extent influence if they do not actually decide the policies of 
the government, and recalcitrant judges can do much to obstruct and hamper 
the administration of laws. 

More serious than the attempts of Presidents to find, for judicial positions, 
lawyers who accept the general policy of the administration, have been the 
frequently successful efforts of party leaders, Senators, and Representatives in 
Congress, to obtain judicial appointments for faithful party workers or per- 
sonal supporters without sufficient regard for their ability, training, and tem- 
perament. Recent Presidents, with the aid of their own secretaries and the Jus- 
tice Department, have done much to sift out and reject the least acceptable 
nominees for judicial posts, but there is a limit to what can be achieved in 
this way. It is evident that positions as District Judge are frequently a reward 

B See Norman J. Griffin, “United States Commissioners,” Jour, of Amer. Judic. Soc., 
vol. 29, pp. 58-59 (1945). 

6 Art. II, sec. 2, par. 2. 
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for party service, and that ex-Representatives and ex-Senators too often receive 
appointments to the bench. As a result the general standards of judicial ap- 
pointments arc not nearly as good as they might be, and it is not the result 
of mere chance that ten out of thirteen impeachments brought by the House 
of Representatives and all the convictions by the Senate have involved United 
States judges. The personnel of the Supreme Court and of the Circuit Courts 
of Appeals has in recent decades reached very high levels of character, train- 
ing, and ability, but a great deal remains to be done in the District Courts. 

To overcome this major difficulty it has been suggested that United States 
judges below the level of the Supreme Court might be appointed by the Chief 
Justice of the Supreme Court, with or without the approval of the Associate 
Justices. 7 The Constitution speaks of the courts below the Supreme Court as 
“inferior courts” and it also provides that “the Congress may by Law vest the 
Appointment of such Inferior Officers, as they think proper, ... in the 
Courts of law. . . .” If the judges of inferior courts are inferior officers, or if 
the discretion vested in Congress is broad enough to declare them to be so, 
then presumably Congress may vest the appointment of such judges in the 
Supreme Court. 

Tenure, Salaries and Retirement of Judges. As previously noted the Con- 
stitution guarantees the tenure of the judges of the Constitutional courts dur- 
ing good behavior, and also assures them of undiminished compensation 
during their continuance in office. 8 The grand objective of this provision is 
to establish the independence of the courts despite any efforts that Congress 
or the President might make to dominate them. This objective has been 
achieved in substantial measure. Once in office the judges of the constitutional 
courts are not beholden to anyone for their positions or salaries. The impor- 
tance of this independence of the judges for the preservation of personal and 
property rights can hardly be overestimated. 

As officers of the United States judges are subject to impeachment, 9 but no 
other method of removing them has been established. It would appear that 
the retirement of judges upon reaching a certain age is beyond the present 
power of Congress to compel as long as their behavior continues to be good. 
The liberal allowances that have been established for United States judges 
who retire voluntarily have not induced many early resignations. The average 
age of judges at the time of their appointment is over 50 years, and in 1937, 
when President Franklin Roosevelt made his famous proposal for court re- 
organization, some thirty United States judges were over 70 years old. These 
judges would have completed their formal education about 1890 and could 
easily have become out of touch and out of sympathy with the then recent 
changes in government, as President Roosevelt insisted that many were. 

7 See Burke Shartel, “Federal Judges — Appointment, Supervision, and Removal — Some 
Possibilities Under the Constitution/' Mich. Law Rev., vol. 28, pp. 485-529, 723-38, 870- 
909 (1930). 

8 Art. Ill, sec. 1. See footnote 1, above, and corresponding text. 

9 Art. II, sec. 4; Art. I, sec. 2, par. 5; Art. I, sec. 3, pars. 6, 7. 
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Congress has as yet done nothing to work out a constitutional amendment 
or any other plan for the systematic retirement of elderly United States judges. 
It is evident, however, that when inadequate attention is given to the appoint- 
ment of the best persons as judges, guarantees of tenure during “good be- 
havior” and the lack of any means for early retirement combine to encumber 
the bench (especially in the District Courts) with elderly persons some of 
whom were from the beginning without great ability or industry, and at least 
a few of whom display low standards of judicial deportment. 

If the Supreme Court were given the power to appoint the district judges, 
it might also be given some authority (by constitutional amendment if neces- 
sary) to supervise, discipline, and even remove corrupt, negligent, and ineffi- 
cient judges. There could not be the same objection to the Supreme Court 
disciplining and removing judges as to the President or Congress doing so. 
In fact the national judiciary as a whole might become more responsible and 
more independent if the Supreme Court had such power. 

THE LEGAL SYSTEM OF THE UNITED STATES 

Before the jurisdiction of the United States courts can be understood it is 
necessary to grasp the essentials of the system of laws. Because both the 
nation and the states are sources of law, there are some complications in a 
federal system that can be unraveled only by careful analysis. 

Written Law. The law in general is that body of rules applicable in the 
community that the courts and administrative agencies will interpret and 
apply to legal controversies. It is roughly divisible into written and unwritten 
law. In the written law are included written constitutions, statutes and resolu- 
tions of lawmaking bodies, treaties, administrative rules and regulations, and 
local ordinances and bylaws. Some of these come from the nation, some from 
the states, and some from local authorities. They vary in their degree of 
authority and in the extent of the territory they cover. Those laws that come 
from higher levels of authority usually prevail over those from lower levels, 
but this will vary with the circumstances. Except for occasional contradictions 
the written laws of national, state, and local governments arc complementary 
and interdependent. 

In any single case before the courts several laws coming from different 
sources may be involved. A municipal licensing ordinance may regulate the 
rights of aliens that are also regulated by treaty, or a national statute or 
administrative regulation may cover some aspect of railroad operation that is 
also dealt with in a state statute or regulation. Thus any court either state or 
national, in which a case arises, may have to decide questions of both national 
and state written law. 

Unwritten or Common Law. Back through the centuries the courts have 
been making decisions in particular cases upon the rights and duties of the 
parties involved. Out of these decisions, many of which did not depend upon 



282 THE NATIONAL JUDICIARY 

any written law at all, has developed the so-called “unwritten law.” This con- 
sists of the many rules and principles that the courts will follow in later cases. 
The principle of standing by former decisions as precedents in later cases is 
called stare decisis. The courts naturally want to keep in harmony with the 
older law when handling the new cases that continue to arise. When old rules 
no longer fit the present facts, of course, the rule of stare decisis must be 
broken. 

This whole body of court-made or “decisional” law is sometimes called the 
“common law” but it actually includes more than the old common law. For 
example the decisions of the United States courts that interpret the national 
Constitution, statutes, and treaties have developed into a very considerable 
body of decisional law, with many guiding rules and principles, but these are 
not usually called a part of the common law. 

Common Law in the States. Until about the eighteenth century the English 
colonists in America had gone forward developing their own separate legal 
systems, but as commerce increased and the colonists found it desirable to 
have the same law and to assert the same economic and political rights as 
Englishmen, the English law was taken over more and more, and lawyers 
trained at the Inns of Court at London became more numerous and more 
important in America. The “free system of English laws” was considered the 
birthright of every American. When the separation from England came, the 
colonies had so fully accepted the English system of laws that it became neces- 
sary for the new states to continue to operate under it. Virginia promptly 
declared that the common law of England was to be the rule of decision in 
its courts. New York made similar provision in its first constitution (1777), 
and other states necessarily followed suit. Even the states admitted later to 
the Union have provisions in their laws making the common law a part of 
their law. An exception is Louisiana, where the French or “civil law” is also 
important. 

Through this “reception” of the common law by the states, every court that 
finds that the written law and the decisions in that state do not fully cover 
or provide for some new contingency, may fall back for a guiding rule upon 
the English court decisions, the English statutes of general application, the 
colonial decisions and statutes of general nature, and the various branches of 
law that were attached to the English common law. 

The Constitution of the United States mentions the common law in con- 
nection with jury trial in civil cases, and it uses so many terms of common 
law origin that the federal courts, too, do in fact follow the common law on 
many points. Referring to the Seventh Amendment the Supreme Court has 
said that “Beyond all question, the common law here alluded to is not the 
common law of any individual state (for it probably differs in all), but it is 
the common law of England, the grand reservoir of all our jurisprudence.” 10 

10 Slocum v. N. Y. Life Ins Co. (1913), 228 U. S. 364, quoting a lower federal court in 
U. S. v. Wonson (1812), I Gall. 5, 20, Fed. Case no. 16, 750. 
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There has been no formal enactment by Congress directing the federal courts 
to follow the rules of the common law. Instead, ever since 1789 there has been 
a section of the federal statutes providing that “the laws of the several states, 
except where the Constitution, treaties, or statutes of the United States other- 
wise require or provide, shall be regarded as rules of decision in trials at com- 
mon law, in the courts of the United States, in cases where they apply/' 11 In 
compliance with this statute the federal courts follow the local state court 
decisions as to the common law rules of that state, and also follow the state 
courts in their interpretation of the state constitution and statutes. 

No Federal Common Law. From 1842 to 1938 the national courts followed 
a different rule with respect to one part of a state's common law. They de- 
clined to follow state court rulings in general commercial matters where a 
uniform rule of interpretation throughout the United States seemed to be 
more desirable. 12 It thus happened that the United States courts and the state 
courts sometimes followed different rules on the same subject within the same 
state. For example, is a railroad liable to pay damages to one who is injured 
by a train when he is trespassing on the railroad right of way? The Pennsyl- 
vania rule said no, and the United States courts said yes. The Supreme Court 
finally reversed its own early ruling on this point and held that “Except in 
matters governed by the Federal Constitution or by acts of Congress, the law 
to be applied in any case is the law of the state. . . . There is no federal 
general common law.” 13 This rule makes for uniformity of substantive law 
in each state, and prevents litigants from getting different decisions by going 
into federal rather than state courts. On the other hand it checks to some 
extent the development of a uniform commercial law throughout the United 
States. It is still possible, however, to build up a more uniform law of com- 
merce throughout the Union by national legislation under the commerce 
power, by uniform state laws, and other means. 

The present situation is, therefore, that the United States courts have the 
right to interpret the national Constitution, statutes, and treaties, and the 
state courts must follow their decisions thereon, but the United States courts 
must follow the state court decisions on all common law questions in the 
particular state as well as on the state's constitution and statutes. Therefore, 
the judges of both systems of courts must know the law of the nation and 
also of the particular state in which they hold court. By their numerous de- 
cisions in which they deal with the law of both levels of government they 
constantly link the two more closely together into a single system of legal rules 
and principles. 

Law and Equity Distinguished. The Constitution distinguishes between 
“law” and “equity.” These are two broad classes of law that differ from each 

11 U. S. Code of Laws , Title 28, ch. 18, sec. 725. 

12 Swift v. Tyson (1842), 16 Peters (U. S.) I. 

18 Erie Railroad Co. v. Tompkins (1938), 304 U. S. 64? Ruhlin v. N. Y. Life Ins. Co. 
(1938), 304 U. S. 202, 
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other in the procedures that they lay down and in the results that they can 
produce. When the common law of England several centuries ago had de- 
veloped to a certain point it was very rigid both in its procedures and in its 
remedies for wrongs. Thereupon the kings created chancery or equity courts 
to do justice in cases where the law courts were incapable of giving relief. 
Equity was looked upon as something extraordinary, to be used only in cases 
where the common law could not help. Some of the equity writs or court 
orders, like injunction, are still considered as extraordinary, but in fact equity 
is now just another body of law with its own procedural rules. In the nation's 
legal system, as well as in most of the states, law and equity have been woven 
together in a general code of procedure. The national courts utilize both 
procedures. When sitting as a court of equity a United States District Court 
operates without a jury, and it is able through the writ of* injunction to pre- 
vent certain wrongs from being done. In common law proceedings juries are 
general, and as a rule the common law provides for remedies (e.g., damages) 
after a wrong has been done. 

Civil and Criminal Law Distinguished. The Constitution distinguishes also 
between “criminal” and “civil” law. Criminal law is that branch of law in 
which offenses against the public peace, dignity, and order are defined. Mur- 
der, robbery, and treason are examples of such offenses. Lesser offenses, called 
misdemeanors, are also cnminal in a general sense. In all these cases the gov- 
ernment concerned has the accused person arrested and brought to court, 
where he is prosecuted for the offense. The result of such a trial is either 
acquittal or conviction, and if conviction, then punishment is supposed to 
follow, although a pardon may prevent this. Civil law in this connection is 
the branch of law that relates to suits between one person and another (con- 
sidering the government or a corporation as a person just as much as any 
individual). There is a plaintiff who brings the suit, and a defendant. The 
case may relate to a contract, to a tort, to the title to real estate, to the rela- 
tions of husband, wife, and children, or to any one of many other matters. 
If the plaintiff wins, the result is a “judgment” in a law case, a “decree” in an 
equity case, and the loser must satisfy the order rendered by paying money 
damages or in some other way specified. There is no necessary stigma attached, 
as in criminal cases, nor is there any punishment in the true sense. 

There is a national code of criminal law, which defones offenses against 
the nation and their punishment, and each state also has its own criminal 
law. Again these several codes are complementary but cover different offenses. 
Robbery in geneihl is an offense defined by state law, whereas robbery of the 
mails or of a national bank is an offense against the nation. 

Admiralty and Maritime Law. The “admiralty and maritime” cases referred 
to in the Constitution are cases arising on the high seas or other navigable 
waters, concerning vessels, shippers, seamen, and others. Matters concerning 
piracy and the capture of prizes in time of war also come under this heading. 

International Law and the National Courts. The Constitution practically 
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adopts the ‘law of nations,” or international law, as a part of the national 
system of laws for the federal courts to interpret and apply, 14 This is a rather 
extensive body of rules drawn from treaties, international practice, and other 
sources, and relating to governments and individuals and their relations in 
times of peace, in war, and in what is called neutrality. 

JURISDICTION OK TIIE NATIONAL COURTS 

The foregoing paragraphs present some ideas as to the legal system of the 
United States and as to the major bodies and classes of law that the Constitu- 
tion mentions. With this exposition in mind the reader can more easily grasp 
the scope of the jurisdiction of the national courts. 

Jurisdiction Defined. A court may hear and decide cases (i.e., speak or pro- 
nounce the law) only within the limits of its jurisdiction. Where there is a 
dual system of courts, national and state, as in the United States, the defini- 
tion of a court's jurisdiction is a necessary first step to understanding what the 
court does. No court in the United States may handle absolutely every type 
of case. 

Jurisdiction is definable in terms of (a) subject-matter of the cases (e.g., di- 
vorce, murder, treason, traffic violation, taxation, property ownership), (b) 
persons involved (e.g., states, foreign corporations, local citizens, aliens, citi- 
zens of other states) and (c) geographical or territorial extent (How far can a 
court reach in accepting cases for trial?). In short the jurisdiction of a court 
means over what subject matters, over what persons, and within what terri- 
torial limits a court may exercise its powers. 

What the court can do about a case after it has claimed jurisdiction is an- 
other matter. This question touches its powers rather than its jurisdiction. I11 
general courts are restricted to issuing orders to the parties in a case. They 
cannot actually enforce these orders, as a rule, but must leave that to the 
executive branch of the government. As Hamilton said in The Federalist , the 
courts are the weakest branch of the government; they have neither purse nor 
sword. 15 

Jurisdictional Boundaries. The broad lines for the division of jurisdiction 
between national and state courts are laid down in the Constitution. It is tjie 
underlying theory that for every legal wrong there is a remedy and a court that 
can prescribe the remedy, although there are some exceptions. The Constitu- 
tion defines the general outlines and the utmost scope of the jurisdiction of 
the United States courts, leaving it to Congress within these limits to define 
more precisely the exact jurisdiction of each court. Only one type of jurisdic- 
tion is expressly granted by the Constitution to a court, and that is the original 
jurisdiction of the Supreme Court. The appellate jurisdiction of the Supreme 

14 Art. I, sec. 8, par. 10. 

16 The Federalist , no. 78. 
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Court, and the entire jurisdiction of all other United States courts, are subject 
to definition and regulation by Congress. 

It should be borne in mind, too, that a grant of jurisdiction to a national 
court by the Constitution or by Congress does not necessarily exclude the 
state courts from exercising jurisdiction over such cases as well. In the nature 
of things, only the Supreme Court can exercise jurisdiction in suits between 
two states. In other instances the courts have decided, or Congress has enacted, 
that certain kinds of jurisdiction shall be exercised exclusively by the national 
courts. By statute, all cases involving crimes and offenses against the United 
States laws, admiralty and maritime cases, cases of prizes taken during war, 
patent, copyright, and bankruptcy cases, suits between states, and cases in- 
volving foreign ambassadors, ministers, or consuls go exclusively to the na- 
tional courts with a few minor exceptions. 10 

Jurisdiction of Federal Courts. The provisions of the Constitution concern- 
ing the judicial power of the United States fall into three groups: (1) the cases 
in which the national courts may have jurisdiction because of the subject mat- 
ter or nature of the law or controversy involved; (2) the cases in which they 
may have jurisdiction because of the parties involved; and (3) the cases that 
come partly under both heads. Arranged in this way they read: 

The judicial Power shall extend (1) to all Cases, in Law and 
Equity, arising under this Constitution, the Laws of the United 
States, and the Treaties made, or which shall be made, under their 
Authority; ... to all Cases of maritime and admiralty Jurisdiction; 

... (2) to all Cases affecting Ambassadors, other public Ministers 
and Consuls; ... to Controversies to which the United States shall 
be a Party; to Controversies between two or more States; between a 
State and Citizens of another State; between Citizens of different 
States, . . . and between a State, or the Citizens thereof, and foreign 
States, Citizens, or Subjects, . . . and (3) between Citizens of the 
same State claiming Lands under Grants of different States, . . . 1T 

By way of exception, under the Eleventh Amendment suits begun by private 
persons against states cannot be entertained in the United States courts. 

Original and Appellate Jurisdiction. The Constitution makes a further dis- 
tinction between “original” and “appellate” jurisdiction. Original jurisdiction 
is the right of a court to take cognizance of a case in the first instance, at the 
point where it begins. Appellate Jurisdiction is the right to review and redecide 
cases that have already been decided in another court. The same court may, 
of course, have original jurisdiction in some cases, and appellate jurisdiction in 
others. The Supreme Court illustrates this point. Its principal work is appel- 
late, but the Constitution grants it also original jurisdiction “in all cases 
affecting Ambassadors, other public Ministers and Consuls, and those in 

16 U. S. Code of Laws, Title 28, ch. 10, sec. 371. 

17 U. S. Const., Art. Ill, sec. 2, par. I, slightly rearranged. 
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which a State shall be a Party/' This is an express and limited grant and the 
Supreme Court itself has ruled that Congress has no power to confer addi- 
tional original jurisdiction on the Court. 18 

Appellate Jurisdiction of Supreme Court. In all cases within the broad range 
of the national judicial power in which it does not have original jurisdiction, 
“the supreme Court shall have appellate Jurisdiction, both as to Law and 
Fact, with such Exceptions, and under such Regulations as the Congress shall 
make/' 10 With the tremendous growth of national judicial business, it would 
be a sheer impossibility for the Supreme Court to hear all the appeals that 
are brought up from lower courts. The Circuit Courts of Appeals were created 
to carry a large share of this burden but even this relief was not enough. The 
Supreme Court was for a long time very much overcrowded and far behind 
in the handling of cases. Later changes in the law have limited the duty of 
the Supreme Court to the handling of appeals in constitutional questions, 
and in the interpretation of federal statutes and treaties, but have left it free 
to call up other cases from lower courts by writ of certiorari where it is not 
expressly obligated to hear an appeal. 20 Direct appeals come up to it from the 
highest state courts when the latter have upheld a state law or action against 
a claim that it violated the Constitution, and the court may by the writ called 
“certiorari" order the record of a state case laid before it where any “federal 
question," that is, a question under the Constitution, statutes or treaties of 
the United States, has been passed upon in the state court. This enables the 
Supreme Court to control the interpretation of the national Constitution, 
statutes, and treaties by the state courts and produce that uniformity of inter- 
pretation that the framers had in mind. The “highest court of a state in which 
a decision in a suit could be had" from which appeal may be taken is not 
necessarily the state supreme court. One of the “white primary" cases from 
Texas was appealed directly from a local justice court in that state to the 
Supreme Court, for the reason that no appeal to the state supreme court was 
possible. 21 Appeals are also taken from the United States district courts, the 
Court of Claims, and other courts of the national system, on questions in- 
volving constitutionality and on the final interpretation of United States 
statutes and treaties. 

Appellate Jurisdiction of Circuit Courts of Appeal. While the Supreme 
Court controls the review of all questions involving constitutional questions, 
the Circuit Courts of Appeals have jurisdiction to review the decisions of the 
district courts in practically all other cases, both in law and equity, and this 
power of review extends also to the decisions of the territorial district courts 
as well as to the orders of the Federal Trade Commission, Interstate Com- 
merce Commission, the Federal Reserve Board, and the National Labor Re- 
lations Board. 

18 Marbury v. Madison (1803), I Cranch (U, S.) 137. 

U. S. Const., Art. Ill, sec. 2, par. 2. 

20 U. S. Code of Laws, Title 28, ch. 9, secs. 344, 345. 

2iGrovey v. Townsend (1935), 295 U. S. 45. 
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Original Jurisdiction of United States District Courts. The jurisdiction of 
the district courts is all original jurisdiction, but of two kinds: 

1. Cases Under National Laws. All cases of crimes and misdemeanors 
against national laws and treaties, all admiralty and maritime cases, all cases 
under the patent laws, copyright laws, bankruptcy laws, all suits brought by 
the United States, and so on, are tried in the first instance in the United States 
district courts. The famous section in which this jurisdiction is set forth can- 
not be fully analyzed here, but there has been little criticism of the law for 
assigning these cases to the national courts. 22 It seems only logical that a 
United States court should handle cases concerning the national government 
and arising under its own laws. 

2. “ Diversity of Citizenship” Cases. The other part of the jurisdiction of 
the district courts, that which is dependent on the character of the parties 
concerned, and particularly the portion that arises merely because there is 
“diversity of citizenship” between the parties, has been much more frequently 
criticized. Where a matter in controversy exceeds the sum or value of $3,000, 
exclusive of interest and court costs, and the suit is between citizens of dif- 
ferent states, or between citizens of a state and foreign states, citizens, or sub- 
jects, the United States district court has jurisdiction. If a similar suit, let us 
say on a building contract, involves two citizens of the same state, it must be 
tried in a state court, whereas foreigners and citizens of other states may bring 
their suits in the national district courts. One result of this rule is that cor- 
porations, which are held to be citizens of the state in which they incorporate, 
are frequently able to escape the jurisdiction of the state courts in the states 
where they are doing business. Many corporators deliberately form their cor- 
porations in states other than those in which they expect to operate. Thus 
every time they are involved in any important case, they can apply to the 
United States district court and ignore the state courts. One of the outstand- 
ing abuses of this privilege arose in the cases of public utility corporations 
doing business in a state, but holding charters from other states. Time and 
again when a state rate-making body attempted to regulate their rates, these 
utility corporations went at once to a United States district court for an in- 
junction, and thus tied the hands of the state authorities. Congress recognized 
the evil, and it first tried the expedient of having such cases handled only by 
a special panel of three district judges, but this did not greatly change the 
situation. Finally in 1934 and 1937 Congress enacted laws to the effect that 
where the state acts provide an adequate remedy in state courts in cases in- 
volving taxation, rate regulation and similar subjects, the United States dis- 
trict courts may not take jurisdiction merely because of diversity of citizen- 
ship. 23 It is now up to the states to provide adequate legal remedies at home. 
If they do so, all such rate and tax cases will be handled by the state court 

22 U. S Code of Laws , Title 28, ch. 2, sec. 41. 

28 Act of May 14, 1934, ch. 283, 48 Stat. at Large, 775; act of August 21, 1937, ch. 726, 
50 Stat at Large, 738. 
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system, up to its supreme court, and will go from that court to the Supreme 
Court of the United States only where a constitutional question is involved. 

Removal of Cases from State to National Courts. Since the jurisdiction of 
the United States courts is not in all cases exclusive, anc^ since mistakes arc 
often made by lawyers and judges, it frequently happens that cases are begun 
in state courts that could have, or should have, been brought to the United 
States district courts first. To prevent any possible injustice in such cases, 
Congress has provided for the removal of such cases, particularly on the appli- 
cation of the defendant, to the national district court before the trial in the 
state court has been completed. Criminal trials of national officers for things 
done in the course of their duties, and civil cases where there is diversity of 
citizenship, are illustrations of cases that may be thus removed to the United 
States courts. 

PROCEDURE IN THE UNITED STATES COURTS 

The Importance of Procedure. Certain parts of the law are described as 
substantive because they deal with such concrete rights as those of property 
and personal liberty. Other parts arc procedural. They define how courts and 
administrative agencies must proceed when they act upon substantive rights, 
and how individuals may proceed to protect themselves. It might appear 
that substantive rights are of greater importance than procedural, but in fact 
the two go together. It is only through established fair and orderly procedures 
that rights can receive any protection at all. Although it seems like a mere 
procedure, jury trial in criminal cases is one of the most solid of bulwarks 
against the invasion of a man's right to life and liberty. 

Sources of Procedural Rules. In the Constitution itself will be found a few 
of the more important procedural rights, such as guarantees of jury trial in 
both civil and criminal cases, and prohibitions against such practices as un- 
reasonable searches and seizures, compulsory self-incrimination, bills of at- 
tainder, and ex post facto laws. In addition to these the statutes passed by 
Congress from the very first have made some requirements governing judicial 
procedure. Always the courts have been compelled to make some rules of 
procedure as they have gone along, and now the tendency is for Congress to 
delegate the making of rules of procedure to the Supreme Court. 

Some years ago a distinguished law teacher made the assertion that the 
legislative branch of government (Congress or the state legislature) “exceeds 
its constitutional power when it attempts to impose upon the judiciary any 
rules for the dispatch of the judiciary's duties; and that therefore all legisla- 
tively declared rules for procedure, civil or criminal, in the courts, are void, 
except such as are expressly stated in the Constitution." 24 This astounding 
doctrine rested upon an interpretation of the separation of powers doctrine, 

24 The late Dean Wigmore of the Northwestern University Law School. See /our. of 
A mer. Judic. Soc., vol. 20, pp. 159*60 (1936); ibid., vol. 24, pp. 70-71 (1940). 
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to wit, that since the courts may not tell the legislature how it shall proceed, 
neither may the legislature lay down rules for court procedure. In short the 
judicial power vested in the courts was held to include the entire power to 
make rules of procedure for the courts. Had this doctrine been put into effect 
it would have wiped out hundreds of pages of national and state legislation 
that regulate court procedure. 

This whole doctrine is open to criticism from many viewpoints. If it were 
true, then, by parallel reasoning, Congress would have no power to regulate 
the procedure of the executive branch either, a truly shocking conclusion. 
There are in fact no words of the Constitution that support the general theory 
of the argument, but there are several important powers conferred upon Con- 
gress including those to “ordain and establish” inferior courts and to pass 
“necessary and proper” laws, that uphold the power long exercised by Con- 
gress to regulate court procedure. 25 It may be pointed out also that the distinc- 
tion between substance and procedure is not always easy to make. If then a 
procedural rule made by the courts were to conflict with a substantive rule 
made by Congress, the courts would become judges in their own cause in de- 
ciding which to observe. The long established and accepted practice of Con- 
gressional control over judicial procedure, and the political advantages in hav- 
ing only one instead of two sources of legislation, argue strongly for a con- 
tinuance of Congressional supremacy in this field. 

The Conformity Act, and Confusion. As in other cases, however. Congress 
did not use its power to the full extent of its possibilities. After a period of 
uncertainty and experimentation, Congress in 1872 enacted the Conformity 
Act under which the United States courts were required to conform their pro- 
cedures generally to the state law in the states in which they sat. Thus all the 
local vagaries and idiosyncrasies of state court procedures crept into the na- 
tional courts. Furthermore Congress was not at its best when it attempted 
to legislate, as it did from time to time, on particular points in procedure. The 
total result was a somewhat chaotic and confusing situation in United States 
court procedure. 

Rule-Making by the Supreme Court. Delegation of rule-making authority 
to the courts themselves seemed to be the sensible way out. It was clear that 
in any case the courts had to make numerous decisions concerning their own 
procedure as new situations arose. To extend and to regularize this practice, 
and to center responsibility for it in one place, Congress began over a century 
ago to confer some powers of rule-making upon the Supreme Court. Rules for 
procedure in particular branches of law were thus established. This tendency 
came to a climax in 1934 and later years, when Congress delegated to the 
Supreme Court the authority to make procedural rules for the United States 
courts, first in civil and later in criminal cases, such rules to become effective 

25 See Charles H. Beardsley in Jour, of Amer. fudic . Soc., vol. 24, pp. 115-17 (1940); 
ibid, pp. 101-02; Silas A. Harris, 'The Rule-Flaking Power/' Amer. Bar Ass'n, fudic . 
Admin. Monographs, Scries A, no. 1. 
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when laid before Congress and not disapproved by it. Thus Congress retained 
its position as the source of rule-making power, and the Supreme Court be- 
came its principal agent to do the work. This was a happy combination of 
amateur control with expert service. In 1937 the Supreme Court adopted a 
new code of uniform Federal Rules of Civil Procedure which became effective 
in 1938. Under these rules the main procedural distinctions between law and 
equity were wiped out. A similar code for criminal procedure was completed 
in 1944 and put into effect in 1945. 

As a result of these changes the United States courts now have nation-wide, 
uniform rules of procedure in practically all civil and criminal cases. This is 
a great stride forward for national unity. In addition the new rules are not 
only simpler and more effective, but also more flexible and adaptable to 
changing situations, because the Supreme Court is in position to keep them 
up-to-date. But is it not about time for some organization to protest against 
this violation of the separation of powers through the imposition of legis- 
lative functions upon the Supreme Court? In making general rules of pro- 
cedure it is not deciding cases or controversies; it is not even waiting for 
business to come to it but going out to make written rules of general future 
application. 

The important rules of judicial procedure that affect the life, liberty, and 
property of individuals, such things as grand jury indictments, jury trial, the 
right of counsel, and due process in general, will be treated 111 chapter 20 on 
Civil Rights and the National Government. Before closing this chapter, how- 
ever, one other important development in the United States courts needs to 
be mentioned. 

ADMINISTRATIVE UNIFICATION OF UNITED STATES COURTS 

For well over a century Congress worked spasmodically to improve the 
United States court system but did little or nothing to pull the courts together 
into a single administrative organization or to set up over-all advisory bodies. 
Each district court, circuit court, circuit court of appeals, and the Supreme 
Court, went its own way. There was no general or corporate responsibility on 
the part of the judges to see that the work of the national courts was done well 
or even done at all. Great differences prevailed in judicial methods, standards, 
and results among the different districts. One district could be so far ahead 
on its docket that the judge had much time for golf and fishing, while in a 
neighboring district the judge was bogged down in work. 

In 1922 Congress authorized the establishment of an annual Judicial Con- 
ference of Senior Circuit Judges in Washington to be headed by the Chief 
Justice of the Supreme Court. The act “provided an executive head in each 
circuit, required standardized statistical reporting, and afforded responsible 
consideration of all problems at the annual meeting, with representation also 
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of the department of justice.” 26 Conferences were established also for the 
district and circuit judges and other leading lawyers in each of the circuits. 
This completed the machinery for responsible and regular consultation among 
the judges and lawyers interested in the federal courts. 

Congress was persuaded also to create in 1939 the Administrative Office of 
the United States Courts. The director of this office is appointed by and re- 
sponsible to the Judicial Conference of Senior Circuit Judges. Prior to this 
the Department of Justice had looked after the budget requests and certain 
business affairs of the United States courts. Under the new arrangements the 
United States judges became jointly responsible for budgeting and business 
management in the national courts, gained direct access to Congress for these 
purposes, and acquired a central secretariat in the Administrative Office to aid 
and represent them. 27 The secretariat manages the business affairs of the 
courts, collects, reports and keeps up-to-date the statistics on the status of the 
judicial business in the district courts and circuit courts of appeal, and serves 
the Judicial Conference in every feasible way to promote the efficiency of the 
courts. The results have already far more than justified the creation of the new 
office. 

Today the United States courts are more fully than ever an integrated na- 
tional system, jointly responsible for judicial efficiency, and autonomous as 
never before. Their experience and their best brains can now be pooled for the 
consideration and elimination of difficulties as they arise, and the services of 
their judges can be applied wherever needed to keep the courts as a whole 
abreast of their work. While the executive branch of government has faced 
formidable opposition in Congress to its attempts to modernize and integrate 
its organization and methods, and while Congress has done little or nothing 
to modernize itself, the courts have in a quiet but effective way accomplished 
for themselves a very thorough overhauling and integration. 
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CHAPTER 1 8 


Judicial Review of Legislative Actions 


THE COURTS AND THE SEPARATION OF POWERS 

In addition to their ordinary work in deciding cases the courts of the United 
States exercise to a unique degree another important power, namely, that 
of passing upon the constitutionality of the acts of the legislative and execu- 
tive branches. This function is usually designated as "judicial review/' It is 
exercised to some extent by all courts in the United States but it reaches its 
highest point in the Supreme Court of the United States. 

Position of Courts in System of Government. John Locke apparently looked 
upon the courts that decide cases as only a part of the executive in internal 
affairs . 3 An able American authority has reached a similar conclusion as to the 
true nature of the judicial function . 2 The prevalent American view is very 
different. Both the state and national courts are provided for by separate con- 
stitutional provisions; the separation of powers doctrine emphasizes this sepa- 
rateness; and the courts generally insist that they arc a distinct third branch 
of government. Indeed the independence of the judiciary from the other de- 
partments, and its equality with others (if not superiority to them) is an im- 
portant article of faith with many lawyers and other citizens. 

Nature of Judicial Function. The judicial function, i.e., the function of the 
courts or the judiciary, is to decide cases of legal controversy between man 
and man, or between men and government. The function of deciding private 
civil cases, as where A sues B for injuries caused by an automobile accident, 
is one great phase of the courts' work. Another is that of deciding an increas- 
ing number of cases in which the government, or some governmental official, 
is involved, such as law enforcement and tax collection cases. Here the work 
of the courts appears as but one step in the process of government. The legis- 
lature enacts a tax law, for example; the executive branch proceeds to enforce 

1 See ch. i 3, above 

2 F. J. Goodnow, Politics and Administration , New York, 1900, espec. pp. 1-22, 72-93. 
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it; controversies arise, men evade the tax, or dispute the amount or the validity 
of the tax; and then the courts are called upon to decide as between taxpayer 
and tax collector. 

Judicial Function in Relation to Others. Thus in testing the claims and 
rights of individuals and corporations in countless cases, the courts consider 
the meaning of legislative acts, and the validity of the actions of the officers 
who try to enforce them. In short they pass upon the work of both the other 
major branches of the government. Their decisions may usually be appealed 
to courts above them, to the supreme court of the state in state cases, and to 
the Supreme Court of the United States in federal or national cases. These 
highest court decisions are in a legal sense “final” as to the facts before the 
courts in the case, but are hardly final in any other sense. They can be effec- 
tively enforced only by the executive branch, which in some cases refuses to 
enforce them; and they may be so distasteful that legislative action to correct 
them is quickly begun. Thus the decisions of the courts represent a step in a 
governmental process that is like a link in a continuous chain, interlocked with 
legislative and executive actions. 

Nature of Judicial Decisions. The more important decisions of the courts 
are recorded, and in the case of the higher courts arc published for the benefit 
of judges, lawyers, and the public. Technically, of course, the “decision” is 
only the statement of what is actually decided; for example, that B must pay 
A for the automobile injury, or that the taxpayer owes the government only 
$1,000 instead of the $1,500 asked by the collector. As printed, however, the 
case or decision includes a statement of the facts and of the reasons given by 
the judge for his decisions on the several points involved. This reasoning or 
rationalization of the decision is more properly called “opinion,” and fre- 
quently includes statements (dicta) that have little or no relevancy to the 
actual decision. If some of the judges disagree with the majority, their “dis- 
senting” or “concurring” opinions are also usually published— a dissent where 
there is disagreement as to what the decision should have been, a concurring 
opinion where they agree on the decision but differ on the reasons for it. 

Nature of “Constitutional Law.” Thus a constantly increasing body of judi- 
cial decisions and opinions is being accumulated, and from this mass of 
materials the teachers in law schools select important cases for law students to 
study. In this way various subjects of study are developed — “contracts,” “prop- 
erty,” and “constitutional law,” for example. In the latter subject what is 
studied is not primarily the texts of national and state constitutions, but the 
decisions and opinions of the judges. These law students in turn become law- 
yers, legislators, and judges, and go on building up this body of “constitu- 
tional law” which grows like a series of protuberances from the original slender 
stalk of the written Constitution. Whole volumes can now be produced based 
on court decisions and opinions relating to such short phrases in the Constitu- 
tion as “due process of law” or “commerce . . . among the several states.” The 
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judge-made “law” far outbulks the “Constitution.” As former Chief Justice 
Hughes once said: “We are under a Constitution, but the Constitution is 
what the judges say it is.” This statement by the former Chief Justice is of 
very doubtful validity, but at any rate the judges go on saying what the Con- 
stitution is at very considerable length. 

Influence of Court Decisions. The popular theory that the courts in render- 
ing their decisions do not make law but only declare it as they find it has 
already been considered, and the conclusion was reached that they actually 
make law. 8 Another theory is that the decision settles only the case before the 
court. Technically this is true, but actually it is not. Like a stone thrown in 
quiet water, an important court decision sends the waves of its influence in 
every direction— and the influence in this case lasts much longer. A United 
States Supreme Court decision may actually set aside the law of only one 
state, but forty-seven other states and several territories are deterred from 
passing or enforcing similar acts. The rule that is laid down becomes a binding 
rule of judge-made law until overruled or by-passed. 

Conflicts Between Written Laws. When a statute or an administrative 
regulation, or any other type of enacted or written law, is put before the court 
in a case, it must decide (a) what the law means, and (b) how it applies to 
the c^se before it. It is in most cases impossible to make a statute so clear on 
every point that it does not call for explanation or interpretation. Now in the 
United States there are several varieties of written law, including constitutions 
and statutes (both national and state), treaties, administrative regulations, and 
local ordinances. In any single case the lawyers may quote provisions from 
two or more of these classes of written laws. A city ordinance seems to author- 
ize one thing, but the state law provides differently, and the state constitution 
may have a general clause bearing on the subject. If they conflict, which is to 
prevail in the case before the court? What is to happen to the other provisions? 
And who is to decide these questions? 

The English courts began centuries ago to overrule municipal ordinances 
when they went counter to the common law (i.e., established court decisions), 
statutes of the realm, or to “reason”; and when colonies were established 
across the seas, the courts sometimes exercised the same right as to the 
statutes passed by the colonial assemblies. These were considered subordinate 
bodies and were treated accordingly. The statutes enacted by “the King in 
parliament,” however, were not declared invalid. There was no higher written 
law with which they could be compared, or with which they could conflict. 
There was some talk among lawyers and judges that the common law was a 
body of higher law, and in the seventeenth century the famous Justice Coke 
made the following broad statement: 

It appears in our books, that in many cases, the common law will 
control Acts of Parliament, and sometimes adjudge them to be utterly 

8 See ch. 4, above, pp. 45*47. 
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void: for when an Act of Parliament is against common right and 
reason, or repugnant, or impossible to be performed, the common law 
will control it, and adjudge such Act to be void . 4 

This voiding of acts of Parliament by the judiciary was, in fact, never earned 
out directly. Instead the courts contented themselves with such interpretations 
of statutes as would make them harmonize as fully as possible with the com- 
mon law. And this is what the British courts do to this day. 

Written Constitutions and Judicial Review of Legislation. In the United 
States, however, there appeared those documents that are called “written con- 
stitutions,” both state and national. Though the first state constitutions were 
not essentially different from other statutes, in a short time they came to be 
drawn up by special constitutional conventions and adopted either by, or in 
the name of, the people. Thus written constitutions came to be looked upon 
as higher than ordinary statutes, and the question arose whether the courts, 
in deciding cases in the regular course of procedure, had the power to set 
aside a statute when, in their judgment, it conflicted with the written consti- 
tution. This power the courts soon assumed, and they have exercised it now 
for over a hundred years. It is this power that gives the courts a position over 
against the legislative and executive branches quite different from the position 
of courts in most other countries. In the separation of powers, the courts form 
the third side of the triangle. 

Judicial Review in the Supreme Court. The Supreme Court of the United 
States, standing at the head of the entire judicial system, is spoken of as the 
“balance wheel” of the Constitution. Its power seems impressive enough to 
justify the phrases “judicial supremacy,” “government by judiciary,” and 
“judicial oligarchy.” This is largely because at each session this court passes 
on the constitutionality of a number of acts of Congress and state legislatures, 
and of important executive and administrative bodies. Some of them it up- 
holds, or fails to declare invalid— whereupon the newspapers say it “validates” 
them, which is absurd since they are no more valid afterwards than they were 
before the court's action. Others it declares to be in violation of the Constitu- 
tion, and these it refuses to consider as having legal force. In short it has be- 
come largely a tribunal for deciding constitutional questions, and thus is exer- 
cising a function not" usually considered as a judicial function at all. This 
function of the “judicial review” of legislation to test its constitutionality is, 
no doubt, a higher political service than simply deciding cases between man 
and man, but certainly it is a very different one. It is largely an American con- 
tribution to the art of government, and it calls for careful study. 

4 Dr. Bonham's case, 8 Rep. i 18. See McLaughlin, A Constitutional History of the United 
States , New York, 1935, p. 28; Haines, The American Doctrine of Judicial Supremacy r 
Berkeley, 1932, p. 33. 
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ORIGIN OF POWER OF JUDICIAL REVIEW 

Colonial Precedents. Colonial legislation, it will be recalled, was subject to 
(a) the executive veto by the royal governor, (b) disallowance by the Crown 
(aided by the Privy Council and Board of Trade), after it had gone into effect, 
and (c) disallowance in a later judicial procedure after it had passed through 
the first two screenings, but was found in some later case before the courts to 
be contrary to English law. This subsequent check was perhaps least known 
to the colonies, but the lawyers were not wholly unaware of it. 5 

Precedents in the States, 1776-87. When the colonies became states, and 
the legislatures assumed complete control in their respective states for the 
first few years, even to appointing judges, judicial review had no place in the 
system of state government. A little later, when constitutions began to be con- 
sidered supreme law, the doctrine of judicial review of state legislation began 
to emerge. In 1786 in Rhode Island an act that required merchants to accept 
the state's paper money as legal tender for goods, and empowered courts to 
punish those refusing to do so without a jury trial, was said in the opinion 
of the supreme court justices to be “repugnant and unconstitutional”— not 
as violating any words of the Rhode Island constitution, which was still the 
old charter, but as against natural rights and ancient liberties. 0 This opinion 
of the judges was mere dictum; in fact for other reasons they threw out the 
case of the butcher who refused to give good meat for poor paper money. 
Nevertheless there was a tremendous outcry among paper money advocates 
against this action of the courts, and an attempt was made to oust all the 
justices. These and other evidences in the same period showed that lawyers 
and other conservative upholders of property rights were thinking of the 
courts as checks upon those legislatures that might move to the popular side 
in legislating on property matters, but there was no widespread or generally 
accepted doctrine of judicial review of legislation in this period. 

The Constitutional Convention of 1787. In creating a stronger union with 
a national legislature for national purposes, the federal convention of 1787 
faced the problem of how to keep state legislation from encroaching on na- 
tional powers. There was also some feeling that legislation passed by the pro- 
posed Congress should be “revised” by someone, although at first the execu- 
tive was not suggested for this purpose. The Virginia Plan covered both mat- 
ters by proposing to empower Congress “to negative all laws passed by the 
several States, contravening in the opinion of the National Legislature the 
articles of Union; and to call forth the force of the Union against any member 
of the Union failing in its duty under the articles thereof,” and by adding 

8 An important case was that of Winthrop v. Lechmere (1728), a Privy Council judicial 
decision invalidating a Connecticut statute concerning inheritances. 

6 Case of Trevett v. Weeden. See Haines, The American Doctrine of Judicial Supremacy, 
Berkeley, 1932, pp. 105-12; Hockett, The Constitutional History of the United States , 
1776-1826, pp. 176-77. 
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“that the Executive and a convenient number of the National Judiciary, ought 
to compose a Council of revision with authority to examine every act of the 
National Legislature before it shall operate, and every act of a particular state 
Legislature before a Negative thereon shall be final; and that the dissent of the 
said Council shall amount to a rejection, unless the Act of the National Legis- 
lature be passed again, or that of a particular Legislature be again negatived 
by . . . the members of each branch /' 7 

New Jersey Plan. The proposal for review of state legislation by Congress 
and the Council of Revision was quite obviously a partial return to the old 
royal disallowance of colonial legislation, although the grounds for disallow- 
ance were narrowed down to the question of conflict between the state act 
and the federal Constitution. That the proposed method was clumsy, and that 
the states would be almost certain to resist by force the first attempts to use 
the national veto, became clear in the convention's discussions. As an alter- 
native there was the New Jersey Plan 8 which proposed that the acts of Con- 
gress “made by virtue and in pursuance" of its powers under the articles of 
Union, and “all treaties made and ratified under the authority of the United 
States, shall be the supreme law of the respective States, and that the Judiciary 
of the several States shall be bound thereby in their decisions, any thing in 
the respective laws of the Individual States to the contrary notwithstanding." 
Coupled with this, as in the Virginia Plan, was a proposal for a United States 
Supreme Court as a court of last resort in all appeals affecting national rights. 
Here was provided a judicial machinery and method for keeping state laws in 
line with the national Constitution. 

Supreme Law of Land Idea. As to national legislation, the proposed council 
of revision idea was rejected, and the President was endowed with a veto, 
similar to that of the Massachusetts governor, which could be overruled by 
a tw.o-thirds vote of Congress. The subject of a separate judicial check on 
national legislation that was contrary to the Constitution was also discussed 
briefly and by a few men. It appears that a few favored the idea, a few op- 
posed, and the rest were silent. No formal proposal to authorize judicial re- 
view of acts of Congress was made; hence there is no clear expression of the 
sense of the convention. The power was neither provided for nor prohibited. 
If the courts were to have the power, it would have to arise from implication. 9 

In the Campaign for Ratification. In the state conventions called to ratify 
the Constitution, voices were again raised for and against the power of judicial 
review over Congressional acts, but now the voices seemed to be more in favor, 
[t began to be recognized that the judicial branch, both to preserve its own 
Freedom against encroachments by Congress and to secure the enforcement 
of other rights in the Constitution, might resort to the power of review. Alex- 

7 See Commager, Documents of American History , pp. 134-35. 

8 Commager, op. c it., p. 1 37. 

9 See Haines, op. c it, pp. 126-35, Bates, The Story of the Supreme Court , Indianapolis, 
1936, pp. 26-29; Beard, The Supreme Court and the Constitution, New York, 1912, pp 
15-67. 
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ander Hamilton in The Federalist strongly supported the power, and argued 
that it was a point of excellence in the Constitution that it proposed to estab- 
lish a strong, independent judiciary to protect the Constitution of the people 
against their chosen legislators. 10 There was some inconsistency between his 
arguments. In No. 33 he argued “that the National Government, like any 
other, must judge, in the first instance, of the proper exercise of its powers,” 
and that if it overstepped its power and became tyrannical “the people” must 
and would act to correct it. In No. 78 he reasoned “that the courts were de- 
signed to be an intermediate body between the people and the Legislature, 
in order, among other things, to keep the latter within the limits assigned to 
their authority.” At a time when lawyers and judges were extremely unpopular, 
it was a little humorous not to say audacious of Hamilton to argue that a body 
of lawyers, the Supreme Court, whom the people could in no way control, 
should be the people's defenders against legislators who came at least partly 
from the choice of the voters. 

The Judiciary Act of 1789. The first Congress under the Constitution 
showed that it clearly expected courts, even state courts, to hold acts of Con- 
gress and treaties invalid, and it gave the Supreme Court of the United States 
definite authority to hear appeals in all cases in which the highest state courts 
had upheld state laws against national, or had denied some right claimed by 
an individual under national laws or treaties. 11 

CASES OF JUDICIAL REVIEW AFTER 1789 

Beginnings of National Judicial Review. It was not long before the United 
States courts began in fact to exercise the power so casually and vaguely 
placed in their hands. The state legislatures were still engaged in depriving 
British subjects of property rights, in contravention of the treaty of peace, and 
in making laws to ease the burdens of the debtor class. Consequently some 
individuals, seeking a remedy against state laws that they could not find in 
the state courts, began to appear in the national courts for relief. The United 
States circuit courts found early occasion to declare several state acts uncon- 
stitutional on the ground that they impaired the obligation of contracts or 
treaty rights. 12 

State Courts Pass on State Laws. Meanwhile also the state courts were de- 
veloping the practice of declaring state acts invalid, and were showing increas- 
ing confidence in their power to do so. 18 At first they were somewhat uncer- 
tain of the grounds on which such power rested, but more and more they 
accepted Hamilton's views that a constitution is a higher law, that it emanates 
directly from the people, that the legislature is under the constitution and is 
unfitted to decide the limits on its own powers, and that therefore the courts 

10 The Federalist , espec. nos. 33, 78, 81. 

11 Haines, op. cit., pp. 144-47. 

12 Haines, op. cit , 178-89, and footnote 20, p. 181; Bates, op. cit., pp. 50, 53. 

See Haines, op. cit., pp. 148-70; Boudin, Government by Judiciary, vol. I, pp. 51-72 
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have a duty to stand between the legislature and “the people”— meaning, of 
course, between the legislature and the individual litigants and minorities who 
come to court for protection. The state supreme courts felt constrained to 
uphold the state constitution as against state statutes. Only later did state 
judges sometimes hold state acts invalid because they conflicted with the 
national constitution, laws and treaties. 

National Courts Pass on Acts of Congress. Very soon, too, the United States 
courts faced the question whether certain acts of Congress itself were valid 
and enforceable. Judges were at the time fighting back against a wave of un- 
popularity that was leading legislators to impose additional duties on them 
without giving them extra pay. Several Virginia acts were held invalid on this 
ground by the state judges; members of the Supreme Court grumbled at being 
required to serve as circuit judges, a duty that some of them considered un- 
constitutional; but when another act of Congress assigned to them the duty 
of investigating disabled soldiers' pension claims, and to fix the amounts to 
be allowed, subject to review by the Secretary of War and finally by Congress, 
the revolt of the judges was immediate. 14 In several federal circuits they held 
that this was an unconstitutional attempt to impose a nonjudicial duty upon 
the judicial branch, in violation of the independence of the judges and their 
right and duty to perform only judicial functions. Presently other cases came 
before the federal courts in which lawyers argued that certain acts of Congress 
were unconstitutional, but the judges after considering them upheld them 
as valid. In these cases one judge after another made statements asserting the 
right of the courts, and of the courts alone, to pass on the validity under the 
Constitution of legislative acts— whether passed by Congress or by a state 
legislature. 15 Clearly the groundwork was being laid for a Supreme Court deci- 
sion holding an act of Congress unconstitutional. Such a decision came in 
1803. 

Supreme Court Refuses to Give Advisory Opinion. Before this, however, 
one other incident showed the direction of judicial thinking. The French 
Revolution and the wars in Europe created grave problems of enforcing neu- 
trality in the United States. The legal powers of the government not being 
clear, Washington had Hamilton draw up a series of legal questions that he 
forwarded to the Supreme Court with a request for answers. The Court de- 
clined, holding that, since there was no legal controversy or case before it, the 
matter fell outside its jurisdiction. In short it refused to give advisory opinions, 
or to be drawn into the problems of the other departments. 16 The precedent 
thus established in refusing to give advisory opinions has not been broken. 
In a number of states, however, under specific constitutional provisions, ad- 
visory opinions are regularly given by the courts to the legislature and the 
executive. 

** Hayburn’s Case (1792), 2 Dallas 410. 

™ Haines, op cit., pp. 175-79, 183, 191-93. 

16 Warren, The Supreme Court in United States History , 1926 ed., vol. I, pp. 105-11; 
Orth and Cushman, American National Government , p. 502. 
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Marbury v. Madison, 1803 . The Federalists under Adams, defeated in the 
election of 1800 by Jefferson's Republican party, sought to perpetuate their 
hold on the government in at least the judicial branch. After the election they 
passed an act to reorganize and enlarge the judiciary, and appointed a number 
of Federalists to the new positions. In the shuffle, Marshall was appointed 
chief justice, but as retiring Secretary of State under Adams he failed to de- 
liver the commissions to all the new judicial appointees. When Jefferson 
became President on March 4, 1801, he instructed Madison, his Secretary of 
State, to refuse to deliver the remaining commissions. One William Marbury, 
appointed justice of the peace in the District of Columbia, thereupon brought 
action along with others directly in the Supreme Court for a mandamus, i.e., 
for a court order, to compel Madison to deliver his commission. 17 This pro- 
cedure was apparently authorized by the Judiciary Act of 1789. 

The Republicans in Congress, supporting Jefferson against Marshall and 
the Federalists, proceeded to repeal the judiciary acts of 1801, and then post- 
poned the Supreme Court's session for a year. When the Court met again in 
1803 the Marbury case was still before it, but Marbury's commission, even if 
delivered to him, would be of little value, since his designated term was already 
nearly up. Nevertheless the Court went through with the case. It faced two 
questions: First , had it the jurisdiction to decide the case? If not, nothing 
more needed to be said. Otherwise it had a second question, that is, whether 
Marbury was entitled to his commission or whether Madison had the right 
to withhold it. The Court took these questions in reverse order. First it held 
that Marbury had a legal right to his commission, but second that it, the 
Supreme Court, had no jurisdiction to force Madison to deliver it! In de- 
ciding the latter point it held part of an act of Congress unconstitutional. 

The clause held invalid was a provision of the Judiciary Act of 1789, which 
was enacted by the first Congress and approved by President Washington and 
which had been in effect for fourteen years. It provided that in an original 
proceeding, i.e., a case not coming up on appeal from a lower court, the 
Supreme Court should have power to “issue writs of mandamus . . . to . . . 
persons holding office under the authority of the United States." The Con- 
stitution itself provided as follows: 

In all Cases affecting Ambassadors, other public Ministers and 
Consuls, and those in which a State shall be a Party, the supreme 
Court shall have original Jurisdiction. In all the other Cases before 
mentioned, the supreme Court shall ha^e appellate jurisdiction, both 
as to Law and Fact, with such Exceptions, and under such Regula- 
tions as the Congress shall make. 18 

Putting the statutory and the constitutional provisions on original juris- 
diction alongside each other, the Supreme Court decided that Congress had 

17 Marbury v. Madison (1803), I Cranch 137. 

18 Art. Ill, sec. 2, par. 2. 
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attempted to impose on the Court a duty and a burden of work in connection 
with original cases that was not warranted by the Constitution; in short, that 
on this point the statute was unconstitutional. In the circumstances, what 
should and could the Court do? If it could not enforce both the Constitution 
and the statute, which should it elect to enforce? On these points the de- 
cision was so cogent, clear, and emphatic that its reasoning has never been 
improved upon. The Court must enforce the Constitution; the statute must 
be ignored. Consequently the Court did not have the power to issue the man- 
damus requested. 

Considering the rules and practice of the Supreme Court in recent decades 
it is very doubtful whether the Court would today decide the Marbury case as 
the Court did decide it in 1803. (1) Marshall reasoned as if the Judiciary Act 
of 1789 attempted to expand the original jurisdiction of the Supreme Court. 
Modern legal research points out that the clause in question did nothing of 
the kind. Properly construed it gave the Court the power to issue writs of 
mandamus to officers of the United States only in cases that were already 
properly within the jurisdiction of the Court. So construed the statute could 
have been sustained and the Court could have refused to try the Marbury case 
because it was not within its jurisdiction. (2) Even if erroneously construed as 
an attempt to enlarge the original jurisdiction of the Supreme Court, the 
clause in question might still have been upheld. The Constitution says that 
“the Supreme Court shall have original jurisdiction” in certain stated cases. 
Marshall read this as if it said “in the following cases and no others” It could 
just as well have been read as saying that “in at least the following cases” the 
Supreme Court shall have original jurisdiction, leaving it to Congress to 
enlarge this jurisdiction by “necessary and proper” laws within the broad 
limits of Article III of the Constitution. Such was apparently the view of the 
Supreme Court before Marshall became chief justice. 19 It is hard to escape 
the conclusion that Marshall and the other Federalist justices were seeking 
an opportunity to assert the independence and the power of the Supreme 
Court in the face of Republican dominance over Congress and the Presi- 
dency. In denying their own power to issue the writ of mandamus in this case 
they found the opportunity to assert a far greater power, one that has been 
very hotly debated many times since then but never relinquished by the courts. 

Was the Power of Review Usurped? Since the time of this decision there 
have been repeated charges against the Court that it illegally grasped or 
usurped the power to declare 'acts of Congress unconstitutional, a power not 
given to it and not intended for it. The Court's misfortune was that it did 
not have a better case than Marbury v. Madison in which to assert the power; 
sooner or later a better case for the purpose would have arisen; but this does 
not mean that the power was illegally usurped. That the power was not 

19 See J. A. C. Grant, “Marbury v. Madison Today," Am. Pol. Sci. Rev., vol. 23, pp. 673* 
81 (1929). 
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expressly granted to the courts by the Constitution is clear enough, but the 
more careful historians of the subject are agreed that the framers of the Con- 
stitution, although not in perfect agreement on the issue, understood the doc- 
trine of judicial review, and that the words they inserted in the Constitution 
were probably intended to endow the courts with the disputed power. In fact 
by combining (a) the idea of a written constitution emanating from “the 
people/' and superior to the government, (b) the doctrine of limited powers 
vested in the government, (c) an analysis of the nature of the judicial function, 
and (d) the words of the Constitution itself, as Marshall did in Marbury v. 
Madison, a very strong logical framework for upholding the power can be 
made out. The pertinent provisions of the Constitution may be summarized 
as follows, with italics to show the important words: 

Pertinent Constitutional Provisions. Preamble. “We the People of the 
United States ... do ordain and establish this Constitution. . . ” What- 
ever the reason of the framers for saying “We the people" the words seem to 
make the Constitution an expression of popular sovereignty. 

Art. VI, par. 2. “This Constitution, and the Laws of the United States 
which shall be made in pursuance thereof; and all Treaties made, or which 
shall be made, under the Authority of the United States, shall be the supreme 
Law of the Land . . ." Statutes are not supreme law unless made in pur- 
suance of the Constitution. 

Art. VI, par. 3. Senators, Representatives, state legislators, “and all execu- 
tive and judicial Officers , both of the United States and of the several States, 
shall be bound by Oath or Affirmation , to support this Constitution . . .” 

Art. I, sec. 1. “All legislative Powers herein granted shall be vested in a Con- 
gress of the United States. . . ." Congress has no powers that are not granted 
to it by the Constitution. 

Art. Ill, see. 1. “The judicial Power of the United States, shall be vested in 
one supreme Court , and in such inferior Courts as the Congress may from 
time to time ordain and establish." 

Art. Ill, sec. 2. “The judicial Power shall extend to all Cases . . . arising 
under this Constitution , the Laws of the United States , and Treaties made, 
or which shall be made, under their Authority. . . .” Thus the courts may 
pass on legal questions under the Constitution. 

Amendment X. “The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people." 

Thus from the words of the Constitution, Marshall was able to deduce that 
in a case properly before them, the courts, in the exercise of their judicial 
function, are in duty bound to enforce only those statutes passed by Congress 
that are in harmony with the Constitution. The Constitution is unqualifiedly 
supreme; the statutes are supreme only if they conform to the Constitution. 
Whatever may be the duties and powers of the other departments, the Court's 
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duty is to uphold the Constitution, and this duty it cannot avoid without 
violating the oath taken by the judges. 

Counter-Arguments. An argument often made in reply to this is that Con- 
gress and the President are equally bound by oath to support the Constitution, 
and that the courts should accept their actions as being in honest compliance 
with it. The answer to this is that the courts have their own responsibility, 
irrespective of what the other departments do. They are a separate, independ- 
ent, and equal branch of the government. Thus only can the Constitution 
and the separation of powers that it provides be made effective. 

If the contention that the courts have no power to set aside acts of Con- 
gress because it is not expressly stated in the Constitution is sound, then it 
is almost equally true that they have no power to set aside acts of state legis- 
latures. Neither power is expressly provided for in the Constitution, although 
the national supremacy clause of the Constitution (Article VI, section 2) pro- , 
vides a firmer foundation for the refusal to apply state acts that conflict with 
the United States Constitution, statutes and treaties. 

THE PRACTICE OF JUDICIAL REVIEW 

Since the establishment of the independence of the United States, hun- 
dreds of statutes and administrative regulations, national, state, and local, 
have been tested for constitutionality by the courts. The Supreme Court of 
the United States has come to be looked upon by many persons as a body 
that is devoted primarily to this function. In the course of its experiences this 
court has developed a rather elaborate code of rules and practices for dealing 
with constitutional cases. It has put many limitations upon itself, and these 
have been adopted in turn by other courts, both state and national, although 
perfect uniformity of practice is hardly to be expected. What are the major 
rules and limitations in this field? 

What Cases and What Courts. Judicial controversies or cases arise in every 
type of court from that of the untrained justice of the peace up through the 
various levels of state and federal courts to the Supreme Court of the United 
States. Each court has by law or constitution a definite jurisdiction, meaning 
the totality of the types of cases it may. legally hear and decide. Even a justice 
of the peace acting within his jurisdiction may declare a statute pleaded before 
him to be unconstitutional, and refuse to give it effect. Acts of legislation 
newly enacted are often tested in a number of courts at about the same time 
In order to protect the interests of their clients, lawyers try to raise the ques 
tion of constitutionality if there is even the slightest ground for it. Sometimes 
in the same year different courts give opposite decisions on the same act: 
some hold it constitutional, others hold it unconstitutional. Confusion pre- 
vails temporarily, and an appeal to the highest available court becomes neces- 
sary to get an authoritative ruling. On all federal questions the highest court 
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is the Supreme Court of the United States; on questions under the state con- 
stitution, it is usually the state supreme court. But federal constitutional ques- 
tions can be raised against almost any state or local act— even the zoning 
ordinance of a city, for example— since all that is necessary is to allege a re- 
pugnancy between the state or local act and any part of the national Consti- 
tution, statutes or treaties; and such questions can be settled finally only in 
the Supreme Court of the United States. On the other hand, an act of Con- 
gress can be effectively attacked only for alleged violation of the United States 
Constitution. 

Delays in Judicial Review. Where courts insist that they cannot pass on the 
constitutionality of an act unless a real case is before them, long periods often 
elapse during which an act is enforced before a decision on constitutionality 
is rendered. In Marbury v. Madison it was fourteen years, in the Myers case 
over fifty years. 20 The more common lapse of one or two years is also very 
important when large interests are involved. Earlier decisions would certainly 
be of great advantage to citizens and government. How can they be achieved? 
Decisions, or at least opinions, on the constitutionality of statutes might con- 
ceivably be given: 

1. Before the statute is passed. This would be an advisory opinion. 

2. Immediately after the enactment of the statute, but before the law had 
been put into force and been violated by someone. For this purpose (a) 
the declaratory judgment procedure is possible, and (b) an injunction, 
mandamus, or other writ is also sometimes available. 

3. After the act lias been put into effect, possibly at great expense. 

Advisory Opinions. In its constitution of 1780, Massachusetts authorized 
both houses of the legislature or the executive to request, and required the 
state supreme judicial court to give, advisory opinions "upon important ques- 
tions of law and upon solemn occasions/' 21 Before important new laws are 
passed, the court is often called upon to give opinions on the constitutional 
questions involved. These "Opinions of the Justices" have a great deal of 
influence. Proposed legislation may be modified or dropped when the justices 
believe it would be unconstitutional. As precedents, these opinions are tech- 
nically not as binding as decisions in actual cases; but they do not appear to 
be overruled any more frequently, and they do head off considerable litigation 
that might later arise. For this and other reasons, the Massachusetts supreme 
court renders fewer decisions of unconstitutionality than most comparable 
state supreme courts. A number of other state supreme courts are also author- 
ized to render advisory opinions, and there is little evidence to show that the 
exercise of this power drags the courts too much into current political contro- 

20 Marbury v. Madison (1803), I Cranch 137, an act of 1789 held invalid in 1803; Myers 
v. United States (1926), 272 U. S. 52, an act of 1876 ruled unconstitutional in 1926. 

21 Const, of Mass., Pt. II, ch. Ill, art. 2. 
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versies . 22 On the other hand the Supreme Court of the United States has 
refused to render advisory opinions on constitutional questions. It insists that 
it cannot act except upon the presentation to it of a definite legal case or 
controversy, one in which actual rights are involved . 23 

Injunction or Mandamus to Test Constitutionality. When suing for an 
injunction or similar writ to prevent the enforcement of a law or administra- 
tive order the plaintiff must show that irreparable injury would result if he 
were to obey it. A public utility can show this when ordered to reduce a rate, 
or a large business corporation when confronted by a new labor regulation, 
but in many cases the individual cannot get an injunction. lie must, fSr 
example, often pay a disputed tax and then sue for recovery. The remedy by 
injunction is, in other words, an “extraordinary” one, and is not always avail- 
able. Much the same is true of mandamus. When an officer refuses to carry 
out a law that the citizen wants executed, the latter may ask the court to 
mandamus (command) the officer to do his duty, while the officer contends 
that the act is unconstitutional. 

Declaratory Judgments. For the purpose of getting quicker action in impor- 
tant cases still another procedure, known as the declaratory judgment , has 
been devised . 24 Under it parties can bring actions in the courts to determine 
their legal rights before one has, for example, actually broken his contract, or 
refused to pay a tax. There must be a real situation, of course, such as an 
enacted tax taw under which collector A is insisting that citizen B ought to 
pay a certain amount, and B insists that he is not obliged to do so. Under 
the declaratory judgment procedure the citizen and the collector simply agree 
on the facts, lay them before the court promptly, and get an early decision. 
The court then declares the rights of the parties but does not order either to 
do anything. 

Congress and the majority of the states have now passed acts to establish 
this court procedure, many of the latter having adopted the Uniform Declara- 
tory Judgments Act. The Supreme Court has recognized the validity of the 
state acts, and has by inference upheld that which was enacted by Congress . 20 
In fact the United States statute on this subject has been used but little, the 
state acts only a little more. Lawyers and judges trained in the ways of the 

22 In Maine, New Hampshire, Rhode Island, and Colorado, as well as in Massachusetts, 
the state constitution permits either the legislature or the governor to ask for advisory 
opinions, while in Florida and South Dakota only the governor may make the request. In a 
few other states the supreme courts render advisory opinions without express constitutional 
authority. See A. R. Ellingwood, Departmental Cooperation in State Government , New 
York, 1918; Felix Frankfurter, '‘A Note on Advisory Opinions/' Harvard Law Review, vol 
37, pp. 1002-09 (1924). 

23 See Muskrat v. United States (1911), 219 U. S. 346. 

24 See E. M. Borchard, Declaratory judgments, Cleveland, 1934; also his short article in 
Ency. of Soc Sciences, vol 5, pp. 51-52. 

25 Nashville, C. & St. L. Ry v. Wallace (1933), 2 ^8 U. S. 249, Field, A Selection of 
Cases and Authorities on Constitutional Law, 2nd ed., Chicago, 1936, pp. 33-37, and 37 n. 
See also Alabama State Federation of Labor v. McAdory (1945), 325 U. S. 450, 65 S. Ct 
1384, and CIO v. McAdory (1945), 325 U. S. 472, 65 S. Ct. 1395. 
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common law are slow to take up new ideas. Even so the new procedure has 
more than justified its enactment. 

Actual Controversies Generally Necessary. To bring any question of con- 
stitutionality before the federal courts and the courts of the many states in 
which advisory opinions will not be given by the courts, an actual legal case 
or controversy is necessary. Except where declaratory judgments are author- 
ized, the case must be one of which the courts not only can take jurisdiction 
but in which they can issue a positive order to one or more of the parties to 
do or refrain from doing something. This is a limitation that the courts have 
laid upon themselves, and that they insist is necessary in order (a) to keep 
them strictly judicial in their functions, (b) to prevent them from becoming 
entangled in political controversies, and (c) to give them the proper presenta- 
tion of facts and arguments by attorneys to enable them to make sound 
decisions. 

Political Questions. The courts insist, therefore, that their function is a 
strictly judicial one, and that it is nonpolitical. The legislature and the execu- 
tive arc the political departments according to this view of the Constitution. 
For this reason the Supreme Court says that it will not deal with political 
questions such as the recognition of a foreign government by the executive 
or of the existence of a “republican form of government” in a state . 26 The 
President has the right to recognize or to refuse to recognize a foreign govern- 
ment; he must also decide on sending troops into a state to enforce law; Con- 
gress may seat such members as it chooses from such states as it believes prop- 
erly organized. In each such case the courts will consider the official actions 
of the other departments as binding on it. Even the adoption.or non-adoption 
of a United States constitutional amendment is held to be a political ques- 
tion . 27 

Court Not to Pass on Policy or Motives. For much the same reasons the 
judges say that they will not pass upon either the policy of an act or the 
motives behind it. Whether they think it good or bad in its effects, or whether 
the legislature acts honestly and with constitutional motives, or dishonestly 
and with other motives, the courts should not inquire.. Their duty is simply 
to pass upon the legality, i.e., constitutionality, of what was done. Hence they 
should not condemn legislation because it violates their notions of sound 
economics, or natural right, or ancient usage, or proper morals. 

This is what the courts say, but in the judgment of many competent authori- 
ties, they have failed to observe this wholesome restriction. Many acts have 
been declared unconstitutional not because they violated any words of the 
Constitution, but because they did not square with the economic or the polit- 
ical theories of the judges. Thus their theories concerning “due process of 

20 Field, “The Doctrine of Political Questions in Federal Courts/' Minn Law Review, 
vol. 8, pp. 485-513 (1924); and such cases as Luther v. Borden (1849), 7 Howard (U. S.) I, 
and Oetjen v. Central Leather Co. (1918), 246 U. S. 277 

27 Coleman v. Miller (1939), 307 U. S 433- 
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law,” “dual federalism,” the “right of contract,” and, more recently, freedom 
of speech, press and religion, Have been the basis for upsetting many statutes. 
In fact the courts have looked even into the motives of legislation. The income 
tax, minimum wage acts, child labor legislation, and regulatory laws of many 
kinds were in the past invalidated in these ways; and it was these decisions 
more than any others that brought criticism upon the Court. 

One of the most friendly critics the Court lias ever had describes the Su- 
preme Court as “this extraordinary politico-juridical tribunal,” and says of it: 

The Supreme Court is not only a court of justice, but in a qualified 
sense a continuous constitutional convention. It continues the work 
of the Convention of 1787 by adapting through interpretation the 
great charter of government, and thus its duties become political, in 
the highest sense of that word, as well as judicial.- 8 

Reasonable Doubt and 5-4 Decisions. Even when proper legal questions are 
presented, say the judges, if there is any reasonable doybt whether the legis- 
lation being contested is valid, the Court must, out of the respect they owe 
to co-ordinate departments, uphold it and enforce it. Only in the clear case 
where there is no doubt that it is unconstitutional should it be so declared. 
To use the Court’s own words: “Within the field where men of reason may 
reasonably differ, the legislature must have its way.” 20 This or the equivalent 
the courts have said many times in their decisions but from the public view- 
point they have not always followed this rule. Each judge has felt justified 
in applying it in a purely subjective way; if he 4 personally has 110 doubts it 
makes no difference how many disagree with him or how competent they arc. 
The public viewpoint is more objective. When an outsider sees five judges 
in a case on one side and four on the other, or even six and three, and when 
he sees the same court reversing its earlier five-to-four or six-to-three decisions, 
he is entitled to hold that there was doubt about the constitutionality of the 
statute in the first place, and that under the rule the act should have been 
upheld. 

Separability of Clauses. Where an act consists of a number of sections, and 
only one is held unconstitutional, the rest of the act is usually upheld if it is 
a complete act without the obnoxious clause. Such was the situation in Mar- 
bury v. Madison, and such has often been the case since. It has thus become 
a settled rule to consider whether the act is separable, and to act accordingly. 

Interpretation of Acts. In many cases the courts are able to avoid declaring 
acts of legislation unconstitutional by giving them such construction and in- 
terpretation as will “square them” with the constitution. Justice Holmes once 
said that “the rule is settled that as between two possible interpretations of 
a statute, by one of which it would be unconstitutional and by the other valid, 

28 James M. Beck, The Constitution of the United States, p. 221. 

28 Williams v. Mayor and City Council of Baltimore (1933), 28 9 u - S. 36, 42. 
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our plain duty is to adopt that which will save the Act.” 80 Particular things 
done under the statute may then be held invalid, while the legislation itself 
is at least nominally sustained. There are cases, however, in which “interpre- 
tation” is almost as serious as a flat declaration of unconstitutionality. When 
the Supreme Court held in the Sugar Trust case 81 in 1895 that the Sherman 
Anti-Trust Act could not be applied to a monopoly that was primarily en- 
gaged in manufacturing, not commerce, it effectively pulled the teeth of an 
act at a time when it might have been used to head off some of the many 
“trusts” then being formed. In fact, the act never fully recover from this early 
blow, and it is only within the past few years that the Court has in effect 
reversed the holding in the earlier case. 82 

Brandeis on the Avoidance of Constitutional Questions. For many years 
Associate Justices Holmes and Brandeis were the great dissenters against Su- 
preme Court decisions that overruled state and national legislation. Both 
lived to see at least the beginning of the Court's subsequent reversal of posi- 
tion. Holmes' attitude was essentially one of great deference to legislative 
bodies. Brandeis seemed more inclined to build up a court policy of avoiding 
constitutional questions whenever possible. In a famous concurring opinion 
in a case upholding the constitutionality of TVA, he brought together a 
whole series of statements by the Court itself concerning the avoidance of 
constitutional issues. 33 His main points may be abbreviated as follows: 

1. The Court will not pass upon the constitutionality of legislation 
in a friendly, nonadversary proceeding, declining because to decide 
such questions “is legitimate only in the last resort, and as a necessity 
in the determination of a real, earnest, and vital controversy between 
individuals.” 

2. The Court will not “anticipate a question of constitutional law 
in advance of the necessity of deciding it.” 

3. The Court will not “formulate a rule of constitutional law 
broader than is required by the precise facts to which it is to be 
applied.” 

4. The Court will not pass upon a constitutional question al- 
though properly presented by the record, if there is also present some 
other ground upon which the case may be disposed of. 

5. The Court will not pass upon the validity of a statute upon 
complaint of one who fails to show that he is injured by its operation. 

6. The Court will not pass upon the constitutionality of a statute 
at the instance of one who has availed himself of its benefits. 

7. “When the validity of an act of the Congress is drawn in ques- 
tion, and even if a serious doubt of constitutionality is raised, it is a 

80 Blodgett v. Holden (1927-28), 275 U. S. 142/ 148. 

81 United States v. E. C. Knight Co. (1895), 156 U. S. 1. 

82 NLRB cases (1937), 3 01 U. S. 1, 49, 58, 103, 142. 

88 Ashwander v. Tennessee Valley Authority (1936), 297 U. S. 288, at pp. 346-48. 
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cardinal principle that this Court will first ascertain whether a con- 
struction of the statute is fairly possible by which the question may 
be avoided.” 

Even though the Court does not follow all these rules and all the other 
doctrines of self-limitation to the letter, it is clear that it now exercises far 
more restraint and caution in upsetting national and state acts than it ever 
did before. It has in effect been retreating for many decades to a more re- 
stricted position, but a far more defensible one. 

SCOPE AND RESULTS OF JUDICIAL VETOES 

Effect of Decisions Upholding Laws. As a result of the mere existence of 
the power of review, every legislative act is left in some doubt until a court 
passes upon it, because the American people are so accustomed to attacks 
upon legislation through the courts that no law seems quite a law until the 
courts, like an extra branch of the legislature, have passed upon it. When the 
Supreme Court cannot avoid a decision upon the constitutionality of an act 
it can reach either a favorable or an unfavorable conclusion. Granted that 
the court decision is favorable, what good docs the decision do? It docs not 
make the act more valid, or improve it as a piece of legislation. It supplies 
certain reasons why the law can be considered constitutional, but these could 
as well have been written out by legislative committees and government attor- 
neys. The Supreme Court gets much credit among lawyers and scholars for 
“preserving and developing” the Constitution, but in each case the legislature 
possesses and has already acted upon the powers that the Court later merely 
explains in its opinions. It is Congress and the President who really help to 
develop the Constitution. 

Effect of Declaring an Act Unconstitutional. As to acts that arc declared 
unconstitutional by the courts, it is necessary to consider, first , the immediate 
legal effect of the decision and, second , the long-run social, economic, or po- 
litical consequences of the adverse decision. According to strict theory, an act 
that is declared unconstitutional is utterly void, from the very beginning, as 
if it had never been a law at all. In many cases this theory will not stand up. 
Officers have been elected and have served under the unconstitutional acts; 
taxes have been collected and are in the government treasury; men have served 
time in prison because of them, and that time can never be recovered. What 
would the reader do as judge about the millions of dollars in the United 
States treasury after the AAA decision declared that the money had been 
collected under an unconstitutional tax from milling companies and others, 
who had in fact passed most of the tax along to the consumer? Would he 
order the treasury of the United States to return the whole tax to those who 
nominally paid it? He probably would not, and neither did the courts. The 
judges have developed a whole body of law concerning the effect to be given 
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to unconstitutional statutes. 84 Officers appointed under them may be “de 
facto”— not strictly legal— or “de jure,” mind you, but still such that they 
must be recognized for many purposes. The taxes are in the treasury, and 
the legislature may pass proper laws to compel claimants to prove their com- 
plete title to them before getting them out again. And so on through a veri- 
table maze of other qualifications and exceptions. 

It is true that a Supreme Court decision declaring an act unconstitutional 
usually prevents its future operation. Frequently, however, a persistent legis- 
lature proceeds to find some other way to achieve the result hoped for from 
the original act; and occasionally a stubborn executive refuses to enforce an 
obnoxious decision, holding himself equal to the courts in the right to con- 
strue the Constitution. The courts are in one sense the weakest of the three 
branches of government. The effectiveness of their decisions depends almost 
entirely on the people's respect for law, and the cooperation of the executive 
branch in accepting and enforcing the decisions. 

Numbers of Acts Held Unconstitutional. As to the social and other conse- 
quences of judicial vetoes of legislation, defenders of judicial review as an insti- 
tution make a point of the fact that relatively few acts of Congress have been 
declared unconstitutional. The first case after Marbury v. Madison (1803) 
came fifty-four years later when, in the Drcd Scott case (1857), the Missouri 
Compromise Act of 1820 was held unconstitutional, thirty-seven years after it 
was passed. Since the Civil War, however, the Supreme Court has been more 
active and more assertive of its powers. Thereafter by decades the numbers 
of acts or parts of acts declared invalid are as follows: 1865-69, 4; 1870-79, 9; 
1880-89, 5; 1890-99, 5; 1900-09, 9; 1910-19, 7; 1920-29, 17. 35 A compilation 
made for the Senate Judiciary Committee covering the 1933, 1934, and 1935 
terms of court, and the 1936 term to March, 1937, showed 13 acts of Congress 
and 53 state acts held invalid. 30 In this short period, when New Deal legisla- 
tion was under attack, about four acts of Congress and over a dozen state acts, 
on the average, were held unconstitutional each year, whereas before the Civil 
War the Supreme Court ruled invalid only two acts of Congress in seventy 
years, and a proportionately small number of state acts. 37 What was once 
thought of as a rare and exceptional use of power became in the early 1930'$ 
the regular and most important function of the Supreme Court. 

Court Reversal Since 1937 . By 1937 the high point in the exercise of the 
judicial veto had been reached, and in that year occurred what amounted to 
a revolution in the Supreme Court. 38 The sweeping Roosevelt victory of 1936 
was soon followed by the President's proposal to revamp the federal courts 

84 See O. P. Field, The Effect of an Unconstitutional Statute , Minneapolis, 1935. 

8B This tabulation is based on Appendix I of Haines, op cit , pp. 541-66. 

86 Hearings Before the Committee on the Judiciary, United States Senate, 75th Cong., 1st 
Sess, on S 1392, Washington, 1937, PP* 1189-99, 1520-36. 

87 B. F. Moore, The Supreme Court and Unconstitutional Legislation, New York, 1913, 
Appendix II, pp. 131*32. 

88 E. S. Corwin, Constitutional Revolution, Ltd., Claremont, Calif., 1941. 
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by adding a new judge for each one who failed to retire within six months 
after reaching the age of seventy. A tremendous clamor arose against this 
proposal to “pack” the courts but at the same time it was recognized that the 
New Deal leaders and supporters were not going to submit passively to whole- 
sale judicial defeat of their measures. What caused the change is not fully 
known, but suddenly two members of the Supreme Court shifted from one 
side to the other, and on several important New Deal cases there were five 
votes to uphold them against four in opposition. A very substantial reversal 
of court doctrines on a number of important points began. This occurred 
without the change of a single member, but when within the years 1937-40 
five Supreme Court vacancies occurred through deaths and resignations, and 
the President was able to appoint five new members to the Court, the revolu- 
tion was complete. Since 1937-38 not one important act of Congress and very 
few state acts have been held unconstitutional. 

In view of this substantial change of position, and the great concern of the 
present Court to uphold all national and state legislation, it may seem un- 
gracious to analyze the results of the past work of the courts in vetoing legis- 
lation, and unnecessary to consider judicial review as any longer an important 
factor in the American form of government. This would be too sweeping a 
conclusion. The political powers of the courts, that is the powers of judicial 
review and veto, still exist, and may be brought into action at any time. 

Policing Function of Supreme Court. The Supreme Court of the United 
States acts as a sort of judicial policeman, patrolling three sets of boundaries 
defined by the Constitution and by its own decisions. The results of its deci- 
sions declaring acts of legislation unconstitutional may be considered with 
respect to these three boundaries: (a) between the nation and the states, (b) 
between the three branches of the national government, legislative, executive, 
and judicial; and (c) between all government on one side (national, state, and 
local), and individuals on the other. 

Supreme Court as Arbiter Between Nation and State. As patrolman of the 
boundary between state and national powers, the Supreme Court has had a 
very checkered career. Up to the Civil War it made no decision declaring any 
act of Congress invalid as an invasion of state powers. During most of this 
period it was a nationalizing influence, upholding the nation's powers aaid 
declaring invalid any state laws that interfered therewith. Since the Civil War 
it has, if anything, tended a little the other way, but when its decisions uphold- 
ing state rights against national action are examined some curious facts appear. 
First , until recently the states as such were almost never represented in the 
litigation. They were not the ones protesting against the national legislation. 
Second , the actual parties were usually private individuals or business corpora- 
tions-. They were the ones who argued for state rights. Third , the basis of the 
suits was nearly always a question of property rights. National legislation was 
attacked and held invalid as an invasion of state rights, when in fact the parties 
involved were individuals and corporations trying to avoid taxes and govern- 
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ment regulation of their businesses. Thus the state rights argument in these 
cases concealed entirely different motives, and became a means of protecting 
property interests against interference by the national government. 

It is strange, after all, that the Supreme Court should be looked upon as 
a protector of state rights. In no sense does it represent the states, and the 
record of its rulings as umpire between nation and states shows that it nearly 
always takes the national side in a direct controversy over this issue. 89 Congress, 
on the other hand, represents states in both houses. Members of Congress can 
be elected only from states. If state rights are being invaded, they will be the 
first to hear it, not the courts. In fact Congress has been far more friendly 
to state rights than has the Supreme Court. The Court has been one of the 
bulwarks against state encroachments on national powers; but since 1937 the 
Court has tended to uphold state as well as national legislation. 

Supreme Court and Separation of Powers. The Court has held very few 
statutes invalid as violations of the constitutional separation of powers. It has 
protected itself from attempts by Congress to impose nonjudicial duties upon 
it, and it has invalidated a few attempts by Congress to delegate its own 
legislative powers to the executive. On the whole its decisions in this field have 
been few and moderate, and several recent decisions against the delegation 
of legislative powers to executive and administrative bodies are likely soon 
to be overruled. Its decisions have not seriously affected informal cooperation 
between departments. 

Supreme Court and Individual Rights. To pass judgment in a paragraph on 
the Court’s work in upholding the bill of rights against encroachments by 
government would be absurd. The Court has ardent defenders, and it has 
sharp critics. The latter point to the earlier whittling away of the rights of 
free speech, press and assembly, in World War I and after, and to numerous 
other invasions of personal rights in connection with prohibition, immigra- 
tion, and tariff law, often with the direct approval of the courts. 40 The former 
argue that without the Court, conditions would have been eyen worse for 
personal rights. 

Down to about 1930 it was hard to decide between these two views and 
6ven now the record is not absolutely clear and incontrovertible. On the whole, 
however, since the decision in Near v. State of Minnesota 41 in 1931, the 
Court has turned strongly toward the upholding of freedom of speech, press, 
assemblage and religion, as will be shown in chapter 20, below. The majority 
of the justices have become convinced that the First Amendment, which guar- 
antees these rights against national interference, can also be applied against 
the states, and that these rights are more important to uphold than any others 

80 O. P. Field, “State versus Nation, and the Supreme Court/' in Amer. Pol. Sci. Rev., 
vol. 28, pp. 233-45 ( x 934)- 

40 See for example Zechariah Chafee, Freedom of Speech , New York, 1920, H. L. McBain, 
Prohibition: Legal and Illegal, New York, 1938; E. S. Bates, This Land of Liberty, New 
York, 1930. 

41 Near v. State of Minnesota ex rel Olson (1931), 283 U. S. 697. 
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because of their close connection with the operation of democratic govern- 
ment. 

The Court and the Rights of Property. For several generations down to 
about 1937 the courts generally and the Supreme Court in particular placed 
great stress upon the protection of property rights and the related right of 
freedom of contract. Indeed the principal burden of the complaint against 
the Supreme Court during that period was its protection and expansion of the 
rights of private property and contract, at the expense of other human rights 
and in the face of a rapidly changing economic situation that has called for 
more and more governmental regulation of business, property, and employ- 
ment relations. The Progressive attack upon the Court under Theodore Roose- 
velt and the Democratic or New Deal attack under Franklin Roosevelt were 
both centered in this proposition. Some of the most cherished measures of 
the New Deal were either upheld by a bare majority of the Court, or were 
declared unconstitutional. Until the shift in the Court's position began in 
1937, the whole program of social and economic legislation, both state and 
national, that went under the name of the New Deal, seemed endangered by 
adverse Supreme Court decisions. 

Decisions Invalidating Social and Economic Legislation. The chief failure 
of the Supreme Court has undoubtedly been in its handling of social and 
economic legislation. Whenever the Cdurt has ventured to annul an act of 
Congress of wide social and economic significance, it has not only aroused 
tremendous public protest, but it has frequently been overruled, or has been 
forced later to reverse its decisions. Beginning with the historic Dred Scott 
decision of 1857 when it ruled against the power of Congress to prohibit 
slavery in the territories, the Supreme Court made a series of dubious decisions 
denying the power of Congress (a) to make paper money legal tender (over- 
ruled by the Court itself), (b) to levy an income tax (overruled by Sixteenth 
Amendment), (c) to establish minimum wages in the District of Columbia, 
(d) to prohibit interstate shipment of goods made by child labor and (e) to 
regulate manufacturing under the interstate commerce clause (all now sub- 
stantially overruled). The anti-New Deal cases up to 1937 need not be listed 
here because its recent about-face has undone already most of the adverse 
decisions of 1934-36. With or without realizing it the judges in both federal 
and state courts developed a strongly laissez-faire or anti-government attitude 
that led them to invalidate numerous state and national legislative acts that 
were designed to ameliorate social conditions and to bring business under 
stricter regulation. No doubt some of the legislation was unwise, but experi- 
ence has shown the legislatures to have been more nearly right on the whole 
than the courts were in determining the need for legislation. Most of the 
decisions holding such acts unconstitutional, furthermore, were not based on 
express words of constitutions, but on court-devised theories and rules of in- 
terpreting them. 

In this connection mention should be made also of court review of the 
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acts of the administrative bodies that were set up to carry out social and 
economic legislation. Frequently the attack in the courts was not upon the 
statute passed by Congress or by a state legislature, but upon the actions of 
the administrative agency that acted under the law. The resulting frustration 
of a public policy was in many instances the same as if the law itself had been 
ruled out. This topic will be discussed in the next chapter. 

Court Review of Treaties. Treaties also fall under review by the Supreme 
Court, but no treaty has yet been held unconstitutional. Treaties must be 
made “under the Authority of the United States/' and when so made they 
are a part of the “supreme Law of the Land," but the Constitution does not 
say that they must be “in pursuance of" the Constitution. Hence the treaty 
power seems broader than the power of Congress to pass legislation; it extends 
“to all proper subjects of negotiation between our government and other 
nations." 42 

PROPOSED REFORMS 

Should the Power of Judicial Review Be Abolished? A course of reasoning 
can be presented to show that the Supreme Court should not have the power 
to declare acts of Congress unconstitutional. If the Court had no such power 
the lines of responsibility in government would be much more direct and 
clear-cut than they arc now. Congress and the President would have entire 
legal and political responsibility for national policy, including the upholding 
of the Constitution itself, as the state legislatures and governors would in the 
states. Both houses of Congress being elected from the states, the members 
would not be likely rashly to invade the field of state rights, although a some- 
what more extensive use of national powers might be expected. Legislators 
and executives, being under oath to support the Constitution just as much 
as judges are, would not lightly trample on constitutional rights. Being in 
fact largely lawyers, they would certainly debate constitutional questions 
gravely, as they always do, before taking any important new action. The 
checks on government action would then be political, not judicial; the gov- 
ernment could not go any farther or faster than public opinion permitted, 
but it could go that fast. 

The late Justice Oliver Wendell Holmes once said, “I do not think the 
United States would come to an end if we lost our power to declare an act 
of Congress void. I do think the Union would be imperiled if we could not 
make that declaration as to the laws of the several states." 43 

Less Drastic Proposals. Most Americans would not go as far as to abolish 
this power of the courts, however; instead they put forward various schemes 
of court reform. Of these the most important are; (1) Easier amendment of 
constitutions, so that unsatisfactory court decisions can be overruled more 
speedily by constitutional amendment. (2) The requirement of an extraordi- 
nary majority in the Court (6 to 3, or 7 to 2) to overrule an act of legislation 

42 U. S. Const., Art VI, par. 2; Asakura v Seattle (1924), 265 U. S. 332. 

43 Address delivered in 1913; quoted m McBain, The Living Constitution, p. 247. 
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in state or nation. (3) The right of the legislative body to repass an act held 
invalid, thereby giving it validity. This has been favored Tiy the American 
Federation of Labor, and was once half-heartedly approved by Chief Justice 
Marshall. (4) Various constitutional amendments (a) enlarging the powers of 
Congress, (b) defining such terms as “due process of law/' and (c) limiting 
the power of the courts* to declare acts invalid. President Roosevelt's proposals 
of 1937 as to the federal courts were far less drastic than any of these. He 
proposed merely to overcome the temporary adverse majority in the Supreme 
Court by adding new justices for each one over the retirement age who failed 
to retire. This was viewed as “packing the Court” and aroused opposition 
enough to defeat it. 

At the present time there are persons who deplore the liberal tendencies 
of the Supreme Court justices and hope for the return of the day when the 
Court will again do battle against legislative innovations that increase taxes, 
restrict the rights of business and property, and enlarge the scope of social 
legislation. In general, however, the public is either indifferent to what the 
Court docs or well content with its present policies. Attacks upon the judicial 
power of review over legislation are fewer than they have been for many 
decades. 
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CHAPTER 19 


Administrative Powers 


As we have already noted, the written Constitution of the United States 
mentions administrative departments only very briefly. 1 It creates no such 
departments or agencies, and consequently it confers no powers upon them. 
The only powers that it does confer are designated as legislative, executive, 
and judicial, and these it delegates respectively to Congress, the President, 
and the courts of the United States. Nevertheless in order to achieve their 
designated purposes the administrative agencies of the national government 
do receive and exercise powers. What is the nature of these powers? I low 
are they conferred upon the administrative agencies? How are they exercised 
and with what consequences to the people? How are they controlled in the 
public interest? These questions are unavoidable in any discussion of modern 
public administration. They lie close to the center of what is called "‘bureauc- 
racy/' 

A rapid, widespread, and significant revolution has taken place in United 
States government. During its first hundred years Congress enacted very little 
social and economic legislation of the types that we know today. Outside of 
the Post Office, the Land Office (for the disposal of the public domain), and 
the collection of taxes and customs, it provided for very few administrative 
services or schemes of public regulation. 2 Such laws as it enacted were mostly 
of the type that did not call for public administrators to enforce them. For 
example under the patent laws every holder of a patent had to protect his 
rights against infringement by others through private suit in the courts. Simi- 
larly a man who received a grant of public lands from the government had 
to protect it himself, through lawyers and courts, against those who might 
try to “jump his claim/' Even the Sherman Antitrust Act (1890) and later 

1 See ch. 1 5. 

2 See U. S. Attorney Geneim, Committee on Administrative Procedure, Report of, under 
the title of Administrative Procedure in Government Agencies, pp. 7-9 for the mention of 
a few other early examples. 
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statutes have included provisions for enforcement of the law by private parties 
through the courts. 

A century after the framing of the Constitution, Congress passed the im- 
portant Interstate Commerce Act, 1887, a law that established a new pattern 
of national governmental action. This act set up a new agency, the Interstate 
Commerce Commission, and charged it with the responsibility for regulating 
railroad rates and services in the public interest. Much of what the law called 
for had to be done by the Commission itself, by administrative action. This 
was an important milestone on the road toward the development of the 
United States into a modern, active, public service state. Other laws of similar 
nature followed, for the regulation by national action of foods and drugs in 
interstate commerce, the telephone, telegraph, and radio, trucks and buses, 
stocks, bonds, and stock exchanges, grain, cotton, and cattle exchanges, nat- 
ural gas, electric power, and oil pipe lines. To these examples of national 
regulatory activities should be added other services in which regulation is less 
important, such as the improvement of rivers and harbors, the parcel post and 
postal savings systems, old age and survivors insurance, and other nation-wide 
functions. In all these services private rights are frequently if not continuously 
involved, and the powers of the national administrative agencies are impor- 
tant. For each service the nation needs a considerable staff of officers and 
employees, scattered throughout the land, and what they do in the perform- 
ance of their functions affects the personal and property rights and the em- 
ployments and businesses of people everywhere. 

Classes of Executive and Administrative Powers. The powers now vested in 
national executive and administrative agencies are of great range and variety. 
They may be classified as follows: 

1. The ordinary executive powers to carry out and enforce laws enacted by 
Congress, treaties, and administrative rules and regulations that have the 
force of law; to arrest violators and to prosecute them before the courts; to 
operate governmental agencies and services; to construct and maintain public 
facilities; to employ and control personnel; to acquire and use lands, buildings, 
equipment, and supplies; and to raise and spend money according to law. 
Some of this work is described by the courts as “ministerial, 1 ” because it in- 
volves little discretion; but there is generally a great deal of room for choice 
and discretion also. For example the FBI agent who apprehends an alleged 
violator of a national law must exercise his very best judgment upon the facts 
before he proceeds to make the arrest. 

2. The power to issue rules and regulations , often called quasi-legislative or 
sublegislative, is possessed by many national agencies. Such rules and regula- 
tions may relate to the internal organization and procedures of the agency 
concerned, or to the rights of the public and of individuals outside the govern- 
ment, or to both at the same time. The effects of such regulations may be 
any one or more of the following: (a) to interpret the law with respect to 
particular cases, as the Customs Service might do in ruling that some new 
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type of goods falls in a particular class for tariff purposes; (b) to fill in the 
details of the law, as the National Park Service might do in making regula- 
tions for law and order in the parks; or (c) to change the law, when authorized 
by Congress to do so, as the President may do, in effect, when he lowers the 
tariffs on certain imports by agreement with a foreign nation under the Trade 
Agreements Act. The last type of regulation is unusual; it is also of very 
limited application, and the President does not have a general power of dis- 
pensing with the laws. 

In any of these cases valid regulations have for most purposes the effect of 
law, and can be enforced by penalties against those who violate them. 

3. Powers to license and control business belong to many agencies of gov- 
ernment. To refuse a license, or to revoke one, is to bring a business to an 
end. Short of this, different agencies may stipulate the conditions for carrying 
on an enterprise, and keep close supervision over it. This is particularly true 
in the fields of transportation, public utilities, and radio broadcasting where 
the regulatory agencies have power to fix rates, to set standards of service, to 
regulate accounting and business practices, and even to decide on issues of 
stocks and bonds. 

4. Powers to investigate and prosecute , on their own Initiative , arc also pos- 
sessed by many governmental authorities. As to businesses and other matters 
under their control, they may send in investigators, call for the submission 
of books and papers, and hold hearings to get at any facts they deem impor- 
tant. On the basis of their findings they may revoke licenses, issue new regu- 
lations, order rate reductions, or even authorize prosecutions. 

5. To executive and administrative agencies is sometimes granted also the 
power to determine certain facts on the basis of which laws and regulations 
are to take effect. For example, the President and the Tariff Commission 
may, upon finding certain facts, increase or decrease the tariffs on specified 
classes of imports from particular countries. 

6. The quasi-judicial powers previously mentioned include the hearing of 
formal complaints filed by any individual or corporation or by the regulatory 
body itself, against any regulated concern, for alleged violations of laws and 
regulations, and the right to decide such cases and to impose penalties or 
grant the relief prayed for. The Interstate Commerce Commission, for exam- 
ple, hears many formal cases of alleged discrimination and overcharges in rail- 
road rates and service, while the Federal Trade Commission decides cases of 
alleged “unfair competition/' 

In the foregoing examples of administrative powers we have refrained from 
mentioning any of the drastic powers that Congress conferred upon special 
wartime agencies to ration goods, fix prices, control allocations of available 
goods and to penalize violators directly. Even the ordinary peacetime powers 
of national administrative bodies are very far-reaching. No one who believes 
in the preservation of personal and property rights can view lightly these 
powers of executive and administrative agencies. It would be very shortsighted 
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of the people in their effort to protect private rights, to watch closely the 
legislation enacted by Congress and the decisions being rendered by the courts, 
and to neglect to observe the activities of some hundred or more national 
administrative agencies that also make rules that are binding on the people 
and decide cases that involve their rights. Such agencies are unquestionably 
needed, but they must be watched and controlled. 

The Delegation of Administrative Powers. Aside from the Presidential office 
itself, every executive and administrative agency of the national government 
has received its primary powers from an act of Congress. Some of the very 
first agencies created by Congress in the days of President Washington were 
endowed by Congress with powers to decide questions concerning customs 
payments and trade with the Indians, and the President himself was author- 
ized to make “rules and regulations" on these and other matters. 8 These 
actions of Congress are generally called “delegations of power" to the Presi- 
dent and to the administrative agencies concerned. Congress has seen fit, and 
in fact has found it necessary, to continue to make such delegations. Every 
new function of the national government has been covered by legislation that 
makes new grants of authority, whether to new agencies or to already existing 
ones. 

Very few informed persons today question the need for delegations of 
power to executive and administrative agencies. The continuous and almost 
overwhelming rise of new demands upon the government make it impossible 
for the top agencies, Congress, the President, and the higher courts, to do all 
the work that is expected of the government. Delegation to other agencies 
is unavoidable, but the reasons for this vary somewhat according to the nature 
of the powers delegated. 

Powers of a legislative nature (to make “rules and regulations" for the ad- 
ministration of a function) must be delegated to others by Congress because 
it does not have the time, the expertness, the flexibility, or the speed of action 
needed for deciding from day to day and in emergencies how a law shall be 
carried out. 4 There are too many other demands upon it, it needs to give more 
attention to general policy rather than to details, and its members cannot 
be experts in all fields if in any. The agencies set up to deal with particular 
functions, on the other hand, can gain the experience and develop the expert- 
ness needed for effective regulation in their respective fields. 

Powers of a judicial nature (to decide controversies between parties over 
their respective rights under the law) are also necessary for successful admin- 
istration. These may be delegated by Congress to the regular United States 
courts, but increasingly in recent years they are delegated to administrative 
agencies instead. The reasons for this choice are also connected with questions 
of expertness and volume of work. The district and circuit judges of the United 
States may be well trained on matters of ordinary common and statute law, 

Report of Attorney General's Committee, pp. 97-98. (See note 2, p. 3x9.) 

4 Ibid., pp. 98-100, espec. footnote 17, p. q8. 
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such things as the law schools teach and as the older courts handled, but they 
cannot become experts in all branches of social and economic legislation (rail- 
road regulation, labor relations, stock exchanges, and so on). Furthermore the 
volume of the new work to be done is very great, and the courts would need 
many times the present number of judges if they were to be responsible for 
it all. Then, too, there are important benefits to the public in having the 
same agencies that handle the rule-making and executive functions in a certain 
field exercise also the function of deciding disputes under their particular 
branches of law, provided the work of such agencies can be reviewed by 
others. In this way all the rules in a new field of regulation ean be worked 
out in the first instance by those who are given special responsibility for its 
administration. The Interstate Commerce Commission is a well-known ex- 
ample of an agency that has received judicial, legislative, and executive 
powers over a particular field— railroad regulation— and which, through its 
increasing expertness in the field, has become accepted by both the public 
and the industry concerned. 

The preceding paragraphs have reference to delegations of power by Con- 
gress, which is the source of the great majority of delegations of power to 
administrative agencies in the national government. But the President, as the 
national executive and as commander in chief, also is unable to exercise all 
the powers of his office without help, and that means delegations of power. 
The ultimate responsibility for all executive actions belongs to him; even 
Congress has no authority to delegate executive powers to anyone else. Under 
his constitutional powers as the national executive the President issues rules, 
regulations, orders, and proclamations from time to time in which he orders 
various agencies under his charge to perform certain duties and to follow 
certain procedures. We have seen in the case of In re Neagle (involving the 
deputy marshal who killed a man while protecting a federal judge, under 
orders from the President and without authority from Congress) that the 
Supreme Court will uphold such delegations of power by the President . 5 

Mixture versus Separation of Powers. We have already seen that the framers 
of the national Constitution were believers in a separation of powers and 
were careful to provide for it, although they modified it by checks and bal- 
ances . 6 In recent decades many leading citizens, including some outstanding 
lawyers, have expressed great alarm over the fact that, while the Constitution 
assured a separation of powers at the top of the government (between Con- 
gress, the President, and the courts), at a level just below Congress and the 
President there are numerous agencies in which legislative, executive and judi- 
cial powers are inseparably mixed. The very same administrative agency that 
makes important rules in a particular field, like the regulation of railroads, 
may investigate to sec whether the rules are observed, prosecifte persons for 

B In re Neagle (1890), 135 U. S. 1; see ch. 14, p. 233, above. 
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nonobedience, and itself sit as a court to hold them guilty and impose penalties 
upon them. This is held by the alarmists to be a very shocking departure from 
the Constitution. It is called by such names as 'The New Despotism” and 
"Bureaucracy Triumphant.” 7 

Official commissions in the United States and in Great Britain have looked 
into this question, and so have committees of the American Bar Association 
and the Lawyers' Guild. These inquiries have uncovered a great mass of in- 
formation, and have emphasized the importance of this development in mod- 
ern government, but the conclusions as to what needs to be done differ greatly. 
The official commissions in the United States and the Lawyers' Guild com- 
mittee reveal little or no alarm, but the Special Committee on Administrative 
Law of the American Bar Association has recommended some far-reaching 
new legislation to correct what are supposed to be serious evils. 8 

In brief the Bar Association committee proposes a "back to the courts” 
movement for the decision of all important questions of personal and property 
rights that are now entrusted to administrative bodies. As to the delegation 
of rule-making or sublegislative powers to administrative agencies the commit- 
tee conceded in 1935 that "a rigid application of the separation-of-powers doc- 
trine is neither possible nor desirable. A wide latitude must be allowed to 
Congress.” 9 Nevertheless its bill before Congress in 1939 proposed certain 
restrictions on administrative rule-making and authorized "any person af- 
fected” by a rule to take the question of a' rule's validity to the courts within 
30 days after publication. 

On the exercise of judicial powers by administrative tribunals the Bar Asso- 
ciation's committee was far more severe. It argued that "the prosecutor-judge 
combination should, so far as possible, be done away with (1) by segregating 
the judicial functions now exercised by administrative agencies and placing 
them in an independent tribunal and (2) where that is not feasible, by pro- 
viding for review of the facts (as well as the law) by an independent tri- 
bunal.” 10 Its bill before Congress in 1939 was so worded as to carry out fully 
the second of these proposals. Had the bill been enacted, the courts would 
have had imposed upon them the duty of making a substantially complete 
review of the facts in any administrative case where the disappointed party 
made an appeal. Such a review the courts have generally declined to make 
under most present statutes. If the courts are ever required to take over this 

7 Sec among others two English authors, Lord Hewart, The New Despotism , and Carle- 
ton Kemp Allen, Bureaucracy Triumphant , whose writings reveal that the problem is not 
peculiar to the United States, and the American writer, James M. Beck, Our Wonderland 
of Bureaucracy Roscoe Pound, former dean of the Harvard Law School, has recently taken 
a similar position, as have various speakers before meetings of bar associations 

8 The American Bar Association bill on the subject of administrative rules and procedures 
has appeared in several recent sessions of Congress. See for example H.R. 4236 and S. 915 
of the First Session of the 76th Congress, 1939. 

9 American Bar Association, Report of the Special Committee on Administrative Law 
(1935), p. 260. Later reports of this committee showed little change on this point. 

10 Op. cit., p. 225. 
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function the expense and the delays in administrative proceedings are likely 
to cause serious obstruction in much administrative business. 

Other suggestions have been made for taking the judicial functions of ad- 
ministrative agencies out of their hands. One is to divide each administrative 
agency into two parts, the one to handle all the agency's work other than 
judicial, the other a wholly independent judicial body . 11 Another proposal is 
to set up an over-all “administrative court" in Washington to hear in the first 
instance or on review all cases involving parties and their rights that now go 
to administrative agencies . 12 

The various proposals for depriving administrative bodies of their judicial 
powers go upon the assumption that there is a strong tendency for adminis- 
trative authorities to abuse their quasi-judicial powers, or that there is inade- 
quate provision for appeal from their decisions. When a private individual, 
a corporation, or an officer of the tribunal itself complains against anyone 
before an administrative tribunal like the ICC or the NLRB, there is cer- 
tainly a chance that the tribunal will be biased and that it will not do absolute 
justice in its decision. When a citizen importing goods contests the valuation 
put upon his goods by an appraiser, the Customs Court may be too much in- 
clined to uphold the appraiser. In short there can be miscarriage of justice in 
administrative tribunals, but there is no evidence to show that there is even 
a strong trend toward injustice in such tribunals any more than there is in 
the ordinary courts. 

It is certainly true, however, that where a number of administrative bodies, 
as in the national government, act upon similar matters, they do not always 
follow the same rules or reach the same conclusions. In order to bring about 
better standards and more uniformity in administrative adjudication in the 
national government it has recently been proposed that an “office of federal 
administrative procedure" be established to give continuous study to the 
problem . 18 It is generally agreed that absolute uniformity is neither possible 
nor desirable. 

Judicial Review of Administrative Action. Furthermore there is already in 
the national government very extensive provision for judicial review of ad- 
ministrative and executive actions. Wherever substantial personal rights are 
involved in a real controversy between parties, the courts generally have juris- 
diction to hear and decide finally the issues involved. Wherever this is not 
true, no one should object to legislation to make it true. To supplement this 
review, there is also unquestioned need for a competent person or unit to con- 
duct hearings within each administrative agency, and a procedure that allows 
due notice and hearing to the persons involved. These are matters to be 

11 See President's Committee on Administrative Management, Report, with Special 

Studies , pp. 207-43. _ _ . £ 

12 See Blachly and Oatman, Federal Regulatory Action and Control , pp. 264-66, 349-50 

18 Administrative Procedure in Government* Agencies, cited in footnote 2, above, pp. 123 

26, 191-202, 
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worked out for each administrative agency in accordance with its peculiar 
problems. 

To citizens interested in protecting their own rights against executive offi- 
cers and administrative agencies, the courts stand primarily as the authorities 
that have the power to issue writs of injunction and prohibition against offi- 
cials who are about to violate private rights, writs of mandamus to compel 
officers to perform their duties, and writs of habeas corpus to release a person 
from custody at least long enough to permit his case to be heard by the 
judges. 14 In many cases the procedure is a simple appeal to the courts from 
administrative action. 

It should be noted, however, that some of the "great writs” are not avail- 
able against the highest officers of the government. The President cannot be 
either enjoined by the courts from doing what he considers his executive 
duty, nor be commanded by them to do what somebody else thinks he should 
do. The high degree of immunity from interference by the courts that is 
enjoyed by the President is not shared by other executive officers or by boards 
and commissions. Thus the work of regulatory bodies is constantly being de- 
layed, obstructed, and even set aside by action of the courts at the behest of 
interested individuals and corporations. In many cases the statutes make the 
decision of the administrative authority final as to the "facts” in the case, 
reserving only questions of "law” to be tested in the courts. In practice the 
line between these two is not clear, but the Supreme Court has insisted in 
recent years more and more strongly that the national courts shall accept in 
good faith all findings of fact by administrative agencies that are supported 
by substantial evidence and not try to reweigh the evidence. In a dissent in 
an important decision in 1936 15 Justice Brandeis stated a rule that is now 
practically the rule of the Court. The issue turned upon a so-called "constitu- 
tional fact,” the alleged confiscation of the property of a stockyards company 
by a government order reducing its rates of charge. Justice Brandeis wrote as 
follows: 

Like the lower court, I think no good reason exists for making 
special exception of issues of fact bearing upon a constitutional right. 

The inexorable safeguard which the due process clause assures is not 
that a court may examine whether the findings as to value or income 
are correct, but [1] that the trier of the facts shall be an impartial 
tribunal; [2] that no finding shall be made except upon due notice 
and opportunity to be heard; [3] that the procedure at the hearing 
shall be consistent with the essentials of a fair trial; and [4] that it 
shall be conducted in such a way that there will be opportunity for 
a court to determine whether the applicable rules of law and pro- 
cedure were observed. [Numbers in brackets supplied.] 

14 For summary statements about these and related “writs of court” see James Hart, An 
Introduction to Administrative Law, with Selected Cases, pp. 437-516. 

16 St. Joseph Stock Yards Co. v. United States (1936), 298 U. S. 38. 
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Executive and Legislative Controls over Administrative Procedure. Even if 
the courts were to assume a more active role than they now do in supervising 
the work of administrative agencies, it would be a mistake to think of the 
courts as alone responsible for protecting the people against abuses by ad- 
ministrators. Within the executive branch as a whole, and within each agency, 
there are means of control in the public interest over administrative activity. 
Furthermore, with his nation-wide public responsibility, any President is likely 
to be very sensitive to abuses by administrators that are brought to his 
attention. 

Congress, also, with its continuing responsibility for criticism of the ad- 
ministrative branch, is always ready to call attention to administrative abuses. 
Minority party members are especially alert to find cases in which the adminis- 
tration has gone wrong. And even though the Supreme Court says that certain 
agencies like the Federal Trade Commission are not a part of the executive 
branch and no part of the President's responsibility, members of Congress and 
other public leaders will not hesitate to charge the President with failure if 
any regulatory body abuses its powers. 

Between them, Congress and the President have done much in recent years 
to eliminate administrative malpractices and to raise the quality of service 
being rendered. For example, all administrative rules and regulations must 
now clear through the Budget Bureau and be checked for conformity to 
standards and must be published in the Federal Register , a relatively new offi- 
cial publication for all administrative and executive actions. Every question- 
naire that is to be sent out by any agency to get information from the public 
must also be checked and approved in the Budget Bureau. This restriction 
upon the investigative powers of the administration has already resulted in 
considerable saving to the government and to thousands of individuals and 
corporations. 

On the judicial side, many important agencies of government have now set 
up adequate and impartial boards of appeals right within their own staff, to 
make sure that no one will have his case before the agency decided upon the 
basis of a snap judgment.’ The procedures set up to ensure due notice and 
hearing are becoming, if anything, too involved and cumbersome. 

Private Recourse Against the National Government. When all has been 
done that can reasonably be expected along these lines to check and control 
the actions of administrative agencies, there will still be occasional cases of 
abuse of power and other cases of unsatisfactory work due to human failure 
and various other causes. Administrative agencies will fail to live up to their 
contracts with corporations and citizens, will seize property for public use 
without adequate compensation, will collect more taxes from some corpora- 
tions and individuals than they are obliged to pay, or will cause injury to per- 
sons through a variety of accidental causes. The numbers of such cases in the 
course of the year for the national government have never been computed. 
They must run into the tens of thousands annually. What provision has the 
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national government made for making amends or restoring property # or paying 

damages in such cases? 

This topic is also closely related to that of civil rights and their enforcement, 

and will be discussed in connection with that subject in chapter 21. 
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CHAPTER 20 


Civil Rights and the National Government 


AMERICAN BACKGROUNDS 

Prior to the Constitution. The English colonists in America claimed that 
they were entitled to all the traditional legal rights of Englishmen. These had 
never been written down in any systematic form. Some of them went all the 
way back to Magna Carta (1215) and even beyond. They covered rights of 
personal liberty, freedom of speech, press, and religion, and procedural rights 
such as that of jury trial. All were subject to modification by acts of Parlia- 
ment, which was for Englishmen the highest source of law. 

Failing to make good their claims to all the rights of Englishmen, leading 
colonists fell back upon the theory of natural rights. In other words they con- 
tended that they possessed inherent rights as men, rights that were even higher 
than and prior to their civil rights as Englishmen. The Declaration of Inde- 
pendence asserted the claims of the colonists to both natural rights and the 
civil rights of Englishmen. Logically the two types of claims do not readily 
mix, but the combination of the two proved to have a powerful emotional 
appeal. 

Several of the state constitutions that were drawn up in this period con- 
tained bills or declarations of rights. Outstanding examples were those of 
Virginia and Massachusetts. These set a pattern for other states and in time 
all the state constitutions came to contain similar statements of rights. Their 
effectiveness was at first very limited. Wartime necessities, between 1776 and 
1783, led to extreme measures in some states, and the state legislatures were 
practically unchecked by either the executive or the courts in those early 
years. It was understandable, therefore, that the framers of the early state con- 
stitutions should decide to include bills of rights in the state fundamental 
laws to protect the people against legislative oppression. 

The National Constitution. The Convention of 1787 rejected almost with- 
out debate a proposal to include a bill of rights in the Constitution of the 
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United States. It was argued later in The Federalist that the national govern- 
ment's powers would be so limited that there was no reason to fear any en- 
croachment upon personal liberties from that source. Hamilton pointed out, 
indeed, that the proposed Constitution already contained several important 
limitations upon the powers of the national government and that these were 
guarantees of personal rights. In addition he argued that to place a separate 
bill of rights in the national Constitution might by implication extend the 
nation's powers beyond what was intended. Why, then, forbid what had not 
been authorized? 1 The opposition was not convinced by these arguments. 
The Constitution was adopted with the understanding that a bill of rights 
would soon be added. This agreement was carried out in 1791 when ten 
amendments proposed by Congress were ratified by enough states to put them 
into effect. 

The National Bill of Rights. The first ten amendments to the Constitution 
are ordinarily spoken of as the national bill of rights. In fact the passages of 
the original Constitution mentioned by Hamilton, and the three amendments 
adopted at the time of the Civil War (the Thirteenth, Fourteenth, and Fif- 
teenth), are also of tremendous importance to civil liberties. The entire na- 
tional bill of rights would consist, therefore, of all the civil rights provisions 
of the Constitution, and not of just the first ten amendments. 

Alien and Sedition Laws. Prior to the Civil War the most serious invasion 
of civil rights by Congress was the enactment of the Alien and Sedition Laws 
of 1798. 2 Qne act permitted the President to order the deportation of men 
whom he considered to be dangerous alien radicals; the other authorized the 
criminal prosecution of all persons who published false and malicious writings 
against the government or against Congress or the President with bad intent. 
Numerous deportations and punishments took place under these statutes. 
These occurrences proved at least that Congress was not above encroaching 
on civil liberties, and that even the existence of the First Amendment and its 
provisions against Congressional interference with the freedoms of speech and 
press is no absolute guarantee of these rights. 

Civil War and Three New Amendments. The Supreme Court did not have 
occasion to pass upon the constitutionality of these acts, but they were vigor- 
ously opposed by Jefferson and the Republicans. After these acts had expired 
(1801) there was very little invasion of civil liberties by the national govern- 
ment until the Civil War when Lincoln suspended the writ of habeas corpus 
in certain areas without waiting for the approval of Congress. 

Then followed the adoption of the three “Civil War Amendments" to the 
Constitution, the'Thirteenth, Fourteenth and Fifteenth. These were intended 
primarily to abolish slavery and to establish the civil and political rights of the 
Negroes, but the Fourteenth Amendment had a much broader scope and 
purpose. It established a new national standard of citizenship, and forbade 

1 The Federalist , No. 84. 

2 Acts of June 25 and July 14, 1798; 1 Stat. 570, 596. 
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the states to deprive any person (not just citizens or the ex-slaves) of life, 
liberty, or property without due process of law, or to deny to any person within ' 
its jurisdiction the equal protection of the laws. Indeed it went beyond even 
these measures by providing for protecting “the privileges or immunities of 
citizens of the United States” against abridgment by the states. This attempt 
to provide for a distinct category of privileges and immunities for the nation’s 
citizens (as distinct from those of the citizens of the states) was potentially 
very important. 

Supreme Court Upsets Nationalizing Trends. At this point in the trend 
toward the nationalization of civil liberties the Supreme Court stepped in to 
restore the balance in favor of state rights. In two path-breaking decisions 8 
in 1873 and 1883 the Court practically destroyed any significance that the 
“privileges or immunities” clause of the Fourteenth Amendment might have 
had, and closed the door upon attempts by Congress to make direct enact- 
ments that define and provide for the enforcement of civil liberties. 

“Due Process” and Property Rights. In the meantime, however, the possi- 
bilities in the “due process” clause of the Fourteenth Amendment had begun 
to receive judicial attention. This clause, as previously noted, forbids any state 
to “deprive any person of life, liberty, or property, without due process of 
law.” The first important cases under this clause concerned property rights 
rather than life or liberty, and they involved corporations perhaps even more 
than natural persons. Nevertheless the decisions in these cases started a new 
trend, and one that was important for civil liberties. The Supreme Court (not 
Congress) stepped forth as the protector of rights against state encroachments 
in a great number of instances. It was at this stage, and mainly under the due 
process clause, that the Supreme Court acquired its reputation as a destroyer 
of social legislation. It invalidated many state acts on the ground that they 
deprived persons of property without due process of law. 

The Emphasis Shifts to Personal Rights. Following World War I the Court 
experienced a change in basic philosophy. During and just after that war both 
Congress and the state legislatures, and the law-enforcing agencies of both the 
nation and the states, were guilty of numerous serious invasions of the freedom 
of speech and press and other personal liberties. The judges began then to see 
the great importance in a democratic society of these rights of free thought 
and expression. I11 the interwar period several state acts that impaired the 
freedoms of speech and press were declared unconstitutional as violations of 
the “liberty” guaranteed by the Fourteenth Amendment. Freedom of speech, 
press, and religion (First Amendment) was held to be included in “liberty” 
in the Fourteenth Amendment. After 1937 the number of these decisions 
increased and the frontiers of personal freedom were thus pushed forward 
very noticeably. In the meantime the Court’s solicitude about property rights 
had suffered some decline. 

a Slaughter-House Cases (1873), 16 Wall. 36; Civil Rights Cases (1883), 109 U. S. 3. 
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The Nation as Protector of Civil Liberties. The present position is, then, 
that the national government, as represented by the judicial branch rather 
than by Congress, has become to a large extent the protector of civil liberties 
against state encroachment. The Department of Justice has also become ac- 
tive in protecting civil liberties against both state and individual action. Dur- 
ing World War II the states in effect relinquished to the national authorities 
the entire responsibility for the suppression and punishment of treason, sedi- 
tion, and obstruction of the war effort. This trend seems to be practically the 
opposite of what the opponents of the Constitution in 1787-88 had expected. 
They had trust in the state governments but were fearful of national activity 
in the field. 

But, though the enforcement and protection of civil liberties have become 
increasingly a national function, it does not follow that the national govern- 
ment has a spotless record. Let us next examine, then, what civil liberties arc 
supposed to be guaranteed in the United States, and the role of the national 
government in protecting them. The account will be limited to theyprovisions 
of the national Constitution and the judicial decisions, legislation, and prac- 
tices that throw light on them. In each state constitution there is also a bill 
of rights. These parallel the national constitutional provisions on most major 
points but they also contain additional provisions that apply only in the states 
concerned. 

THE NATIONAL GOVERNMENT AND CIVIL RIGHTS TODAY 

The National Bill of Rights. In a comprehensive sense the national bill of 
rights includes all or parts of the following provisions of the Constitution: 

Art. I, sec. 9— Prohibitions against the national government on such sub- 
jects as habeas corpus, bills of attainder, and ex post facto laws. 

Art. I, sec. 10— Prohibitions against the states with respect to bills of at- 
tainder, ex post facto laws, and the obligation of contracts. 

Art. Ill, secs. 2, 3— Provisions governing the national judiciary in such mat- 
ters as jury trial in criminal cases and the trial and punishment of treason. 

Art. IV, sec. 2— The so-called “comity clause” which provides that “The 
Citizens of each State shall be entitled to all Privileges and Immunities of 
Citizens in the several States.” 

Amendments I to VIII, inclusive— Provide guarantees against national in- 
fringement of such substantive rights as freedom of religion, speech, press, 
and assembly, the right to bear arms, freedom from unreasonable searches and 
seizures, and “life, liberty and property”; and procedural guarantees for liti- 
gants in United States courts, in both civil and criminal cases, covering grand 
juries, jury trial, right to counsel, etc., and “due process of law” in general. 

Amendments IX and X— General reservations of unspecified eights and 
powers to individuals and to the states against national action. 

Amendment XIII— Prohibiting slavery and involuntary servitude. 
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Amendment XIV— Establishing national citizenship, guaranteeing “the 
privileges and immunities of citizens of the United States'' against state inter- 
ference, and forbidding the states to “deprive any person of life, liberty, or 
property, without due process of law" or to “deny any person within its juris- 
diction the equal protection of the laws." 

Amendment XV— Forbidding both national and state governments from 
setting suffrage requirements that discriminate against United States citizens 
“on account of race, color, or previous condition of servitude." 

Amendment XIX— Making an identical prohibition against discriminations 
in voting “on account of sex." 

Whom Does the Bill of Rights Protect? There is some confusion on this 
point because of the use of different words. The Constitution provides that 
“the citizens of each State" are entitled to certain privileges; that the right 
of “the people" to bear arms is not to be infringed by Congress; that “no 
person" shall be deprived of life, liberty, or property, without due process of 
law; and that the states may v not impair the privileges and immunities of 
“citizens of the United States." Citizens, people, and persons— what do these 
different words mean? 

Corporations as Persons. In the language of the law, “persons" is a broadei 
term than “citizens" and more definite than “the people." It includes not 
only natural persons or human beings, but also so-called “artificial persons" 
such as corporations. Each corporation has a legal personality separate from 
that of its members, and is a distinct person at law. The Fifth Amendment, 
which forbids Congress, and the Fourteenth, which forbids any state, to “de- 
prive any person of life, liberty, or property, without due process of law," 
showed the importance of the use of the term “person." A corporation may/ 
not have any “life" or “liberty" in the ordinary sense, but it is a person and it 
has property. The property rights of private corporations are protected, there- 
fore, in practically the same way as the property owned by individuals . 4 On 
the other hand a local government corporation like a county or city is a mere 
agent of the state that creates it. What it owns it owns, jiot as a separate per- 
son, but on behalf of the state; hence the state is not prevented by the Four- 
teenth Amendment from taking the so-called property of local governments . 5 
However, the national government could not take the property of a city any 
more than it could take private property or the state's property without due 
process. And “due process" in the case of taking of land and other things for 
public use under eminent domain always includes the duty to pay compen- 
sation, 

Non-Citizens as Persons. Among natural persons, there are (a) aliens, (b) 
those who owe allegiance and are nationals but are not citizens, like the Fili- 

4 C. K. Burdick, The Law of the American Constitution, pp. 514-15; Covington Turnpike 
Co. v. Sandford (1896), 164 U. S. 578; Hugh Willis, “Corporations and the United 
States Constitution/' in University of Cincinnati Law Rev., vol. VIII, pp. 1-31 (1934). 

B City of Trenton v. State of New Jersey (1923), 262 U. S. 182. 
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pinos, and (c) citizens, as well as some stateless persons. Where the Constitu- 
tion protects the rights of “persons” it presumably includes all these. It is 
only where it uses some other temi, such as “citizens,” that the constitutional 
protection is more limited. Thus in fact non-citizens receive constitutional 
protection of their rights under a Constitution which is not theirs and from 
a government to which they owe only qualified allegiance. Some of the most 
important clauses in the national bill of rights thus give protection broadly to 
all “persons.” 

Rights Peculiar to Citizens. The previous discussion of the “comity clause” 
of the Constitution revealed that each state does give certain special privileges, 
mainly political, social, and educational, to its own citizens, whereas another 
group of rights, largely concerned with economic matters and protection, must 
be conceded by each state to citizens of all states. 0 By the Fourteenth Amend- 
ment the states are also forbidden to “make or enforce any law which shall 
abridge the privileges and immunities of citizens of the United States.” This 
language implies that there is a special category of rights or “privileges and 
immunities” belonging peculiarly to United States citizens as such. In fact 
the Supreme Court has taken a narrow view of this part of the Fourteenth 
Amendment. In the Slaughter-House Cases, 7 previously mentioned, in which 
residents of Louisiana opposed a state act that gave a monopoly of the slaugh- 
tering business in New Orleans to one company, the Court held that the 
right to engage in an ordinary lawful business like that of slaughtering is not 
a privilege or immunity of citizens of the United States as such. It is instead 
one of the privileges that is controllable by each state according to its own 
policy. 

Privileges and Immunities of United States Citizens. In this decision the 
Court tried to distinguish between the privileges of national and state citizen- 
ship. It was not intended by those who framed and adopted the Fourteenth 
Amendment, the Court said, “to transfer the security and protection of all the 
civil rights . . . from the states to the federal government.” Among the privi- 
leges and immunities of national citizenship that are protected against state 
interference the Court mentioned the following examples: (1) the right of 
access to the seat of government, the courts, the subtreasuries, land offices, 
and other agencies of the national government, to transact necessary business; 
(2) the right to the protection of the national government while on the high 
seas or abroad; (3) the right to assemble peaceably and to petition for redress 
of grievances; (4) the privilege of the writ of habeas corpus; (5) the right to 
use the navigable waters of the United States wherever they may penetrate 
the territory of the several states; (6) the right to become a citizen of any State 
in the Union by a bona fide residence therein; (7) the right of expatriation; 
(8) the right to exercise the privilege (where it is possessed) of voting for mem- 
bers of Congress and Presidential electors without interference by public offi- 

6 See ch. 6, above; U. S. Const., Art. IV, sec. 2. 

7(1873), 16 Wall. 36. 
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cials or others; (9) the right to enter the country and to prove citizenship 
where the right is questioned; and (10) the right of free migration from place 
to place within the United States. 

All these privileges were actually set forth or cleprly implied in the Consti- 
tution, statutes, or treaties of the United States prior to the Fourteenth 
Amendment, and they were already protected from state interference by the 
“supremacy clause" in Article VI of the Constitution. In effect, therefore, the 
Supreme Court ruled that the privileges or immunities clause of the Four- 
teenth Amendment adds nothing to the Constitution. This clause was just 
another way of saying what already was the law. 8 Congress itself was not con- 
vinced that the Fourteenth Amendment did not confer additional powers 
upon it. In 1875 it passed the Civil Rights Act which provided for equal treat- 
ment of all persons, without regard to race or color, in public conveyances, 
inns, theaters and other public places. When the question of the constitu- 
tionality of this act came before the Supreme Court, that tribunal ruled in 
1883 that the Fourteenth Amendment privilcges-or-immunitics clause is a 
prohibition only against the states and not against individuals, such as inn- 
keepers, and that it confers no power on Congress to regulate civil liberties 
directly. 0 Congress may act only to prevent abuses by the states, not to regulate 
the conduct of individuals. Subsequent efforts by litigants in the courts to 
read new content into the privileges or immunities fclause have resulted in 
practically no net change. 10 

What the Supreme Court has done to make the Fourteenth Amendment 
privilcges-or-immunitics clause a dead letter has also had the effect of pre- 
venting a tremendous change in the federal system. This is one important 
instance in which the Court has had a marked retarding influence upon the 
development of nationalism. Those who drafted and put through the Four- 
teenth Amendment undoubtedly intended to establish national control in 
the civil rights field as a means of protecting Negroes, but this plan the Court 
has effectively vetoed up to this time. 

We have now considered the various clauses of persons who are supposed 
to be protected in their civil rights. The next question is 

Against Whom Does the Bill of Rights Give Protection? The possible vio- 
lators of private rights are (1) the national, (2) the state, and (3) the local 
governments, and (4) private persons, including corporations. 

1. Protections Against National Government . Some provisions of the na- 
tional Constitution protect persons only against the national government. 
Thus the provisions in Article I, sec. IX, in Article III, and in the first eight 

8 See D O. McGovney, “Privileges or Immunities Clause, Fourteenth Amendment/' 
Iowa Law Bulletin , vol. 4, p 219 (1918), reprinted m Association of American Law Schools, 
Selected Essays on Constitutional Law, Book 2, pp. 402-24. 

0 Civil Rights Cases (1883), 109 U S. 3. 

30 See Colgate v. Harvey (1935), 296 U S. 404, overruled by Madden v. Kentucky (1940), 
309 U. S. 83; Hague v. CIO (1939), 307 U. S. 496; and the dissent of four justices in 
Edwards v. California (1941), 314 U. S. 160. 
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amendments in and of themselves give no protection against the states or 
against individuals. Some of these provisions are so worded that on first read- 
ing they seem to protect persons against both national and state governments. 
Thus Amendment V closes with the words “nor shall private property be 
taken for public use without just compensation ” In an early case an indi- 
vidual whose wharf had been made almost valueless by some changes in its 
harbor made by the city of Baltimore sought in court to obtain damages from 
the city under the provision of Amendment V just quoted. He had been 
denied damages under the state laws and constitution. In the Supreme Court 
of the United States Chief Justice Marshall held that “the provision in the 
Fifth Amendment ... is intended solely as a limitation on the exercise of 
power by the government of the United States, and is not applicable to the 
legislation of the states/' 11 The Court made it clear, too, that all the first ten 
amendments were adopted as limitations on the 'national government alone, 
and the Court has at no time extended them beyond this. It is, therefore, one 
of the first rules for students of American government to learn that the first 
ten amendments as such limit the national government alone, and not the 
states. An interesting recent development will, however, be noted below. 

2. Limitations on State Governments. The national Constitution includes 
some provisions, however, that expressly limit the powers of the states. Such 
are the restrictions in Article I, section 10, including the noteworthy contract 
clause: “No State shall . . . pass any . . . Law impairing the Obligation of 
Contracts. . . .” The Civil War Amendments (XIII, XIV, and XV) and the 
Woman Suffrage Amendment (XIX) are also limitations primarily on the 
states. 

The state governments are further limited by the bills of rights in their 
respective state constitutions. These apply only to the states in question, and 
have no effect on the national government. The individual seeking protection 
against state action has, therefore, both certain provisions in the national 
Constitution and in the state bill of rights to support him. Both state and 
national courts are legally bound to uphold the provisions of the United States 
Constitution, and the rulings of the Supreme Court bind all judges in the 
enforcement of rights based thereon. State constitutions are in a different 
position. The final interpretation in each case is given by the state supreme 
court, and the national courts follow that interpretation whenever they are 
called on to enforce a state provision. 

There is, however, a great deal of duplication of provisions between the 
national and state constitutions. There is, for example, a “due process clause" 
limiting the national government (Fifth Amendment), another in the national 
Constitution limiting the state governments (Fourteenth Amendment), and 
in almost every state constitution a similar provision limiting the particular 
state government. The same is true to some extent of other fundamental pro- 
visions. In these cases, because of the great respect shown by state supreme 

11 Barron v. Baltimore (1833), 7 Peters 243. 
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courts for the opinions of the Supreme Court of the United States, there is a 
marked tendency for the state courts to follow the national courts in their 
construction and interpretation of constitutional rights. As a result there is 
a fairly uniform interpretation throughout the country of the basic civil rights. 

3. Limitations on Local Governments. Local governments within a state 
are agents of the state, created by it for better government in different parts 
of the state’s area. The state is the responsible superior. Therefore in all cases 
where the United States Constitution forbids the states to do things, local 
governments are equally forbidden. A state may not do indirectly through its 
local governments what it is forbidden by the Constitution to do directly. 
Thus a local unit may not take property or liberty from persons without due 
process any more than the state may. 

4. Limitations on Private Persons. Bills of rights are inserted in constitutions 
in order to protect private rights against invasion by the government— national, 
or state and local. There are a few cases, however, in which the provisions 
are broader than this, in which they actually protect individuals against other 
individuals as well as against government. Take for example the Thirteenth 
Amendment to the Constitution: “Neither slavery nor involuntary servitude, 
except as a punishment for crime whereof the party shall have been duly con- 
victed, shall exist within the United States, or any place subject to their juris- 
diction.” Here is language broad enough to prohibit private acts of enslave- 
ment as well as those sanctioned by acts of government. Under its power to 
pass legislation to enforce this Amendment, Congress has enacted and the 
Department of Justice has long enforced an antipeonage statute. This legis- 
lation has been upheld by the Supreme Court. 

Substantive and Procedural Rights Distinguished. Before proceeding to the 
analysis of the principal civil rights a major distinction needs to be made. 
Such rights as freedom of speech, press, and religion, and the right to acquire 
and use land and other valuable things (property rights) are called “substan- 
tive,” whereas guarantees of jury trial, and the right of counsel in criminal 
cases, are called “procedural.” The trial of a newspaper editor for seditious 
utterances would involve a substantive right (freedom of the press) but might 
also raise procedural questions such as the right to a jury trial of the case. 

The Fifth and Fourteenth Amendments present interesting examples of the 
fusion of substantive and procedural rights. Their “due process” clauses pro- 
vide that neither Congress (Fifth Amendment) nor the states (Fourteenth 
Amendment) shall “deprive any person of life, liberty, or property [substantive 
rights] without due process of law” [procedural right]. The terms that they 
use to designate the principal substantive rights— life, liberty, and property- 
may be taken as the basis for the following classification. 
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SUBSTANTIVE RIGHTS 

1. Life 

The most fundamental of all human rights is the right to live. In its two 
due process clauses quoted above, the Constitution guarantees every person's 
right to life against both the national and state governments. By the same 
clauses the right is qualified; it is not an absolute or unlimited right. Life may 
be taken by due process of law, as is illustrated by the death penalty for such 
crimes as murder and treason. Governments are also empowered to impose 
duties upon their citizens that may put them in danger of death, as they do 
when they draft men for military service. Such action also is not a deprivation 
of life without due process. What is meant by due process in criminal cases 
will be considered hereafter. 

2. Liberty of the Person 

Freedom from Bodily Restraint. T he term '‘liberty" as used in the Fifth 
and Fourteenth Amendments is very broad, and difficult to define. There is 
persuasive evidence to support the assertion that it originally meant only free- 
dom of the body or freedom from bodily restraint . 12 The free man ( liber 
homo) of old English law was one who was not bound as a serf to serve one 
lord or bound to labor on one piece of land. He was free to move about with- 
out any restraint beyond that which the law put upon all citizens. Even this 
very limited but basic concept of liberty was not always accepted in practice, 
however; a number of states whose constitutions guaranteed liberty also tol- 
erated slavery. This apparent contradiction was rationalized by saying that 
the slave was not truly a person. 

Thirteenth Amendment. When the time came, therefore, to abolish human 
slavery in the United States a national constitutional amendment was adopted 
for the purpose. By this, the Thirteenth Amendment, it is provided that 
“neither slavery nor involuntary servitude, except as a punishment for crime 
whereof the party shall have been duly convicted, shall exist within the 
United States, or any place subject to their jurisdiction.” “Slavery" as used 
in this amendment is a relationship in which one human being is the owner 
of another, and as such has an almost unlimited control over and property 
right in'the other. The latter is called £ slave. lie is bought and sold as a chat- 
tel, and has only very limited legal rights or standing in the courts. “Involun- 
tary servitude" as used in the amendment covers such a status as “peonage," 
or the enforced labor of one person for another to pay off a debt. 

Congress under its power to enforce the Thirteenth Amendment “by ap- 
propriate legislation" has enacted a statute against peonage. This statute has 

12 On this point see Charles E Shattuck, “The True Meaning of the Term ‘Liberty* in 
those Clauses in the Federal and State Constitutions which Protect ‘Life, Liberty, and 
Property/ ” Harvard Law Review , Book 4, p. 365 (1891); reprinted in Association of Ameri- 
can Law Schools, Selected Essays on Constitutional Law , vol. 2, pp. 185-208. 
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been fully sustained by the Supreme Court and has been applied by the courts 
in a number of cases— against state laws and also against private violations . 18 
In general it has been held that to keep one man working for another under 
a threat of punishment either by law or by individual action is involuntary 
servitude. 

On the other hand, compulsory military service and compulsory service on 
the roads are not forbidden, and by parallel reasoning jury service, posse serv- 
ice, and other duties of a civil nature are still enforceable by the proper gov- 
ernment upon the individual. As the Supreme Court said concerning the 
Thirteenth Amendment in a road labor case: 

It introduced no novel doctrine with respect of services always treated 
as exceptional, and certainly was not intended to interdict enforce- 
ment of those duties which individuals owe to the State, such as 
services in the army, militia, on the jury, etc. The great purpose in 
view was liberty under the protection of effective government, not 
the destruction of the latter by depriving it of essential powers. . . . 14 

Imprisonment and compulsory labor as punishments for crimes and mis- 
demeanors are also permitted. Apparently, also, the Thirteenth Amendment 
does not itself forbid imprisonment for debt, but most of the state constitu- 
tions cover this expressly. 

Inviolability of the Body. Questions have come up as to the right of the 
government to compel vaccination and to sterilize those deemed unfit to re- 
produce their kind. In both cases there is a violation of bodily integrity. There 
is strong medical evidence to support both vaccination and sterilization as 
being effective in achieving their purposes, and both have been sustained by 
the Supreme Court as authorized infringements of personal liberty under the 
Fourteenth Amendment . 15 

Cruel and unusual punishments are forbidden to the national government 
by Amendment VIII, but the Constitution makes no similar express prohibi- 
tion against the states. This question is usually considered as primarily pro- 
cedural, but any maiming of the body seriously impairs one's basic right to 
bodily integrity. 

Freedom of Movement and Residence. The right to choose one's place of 
residence and to move about freely anywhere within the country is essential 
to genuine liberty of the body. It was clearly implied in the comity clause of 
the Constitution: “The Citizens of each State shall be entitled to all Privileges 
and Immunities of Citizens in the several States," 16 and was conceded to be 
one of the “privileges or immunities of citizens of the United States" in the 

18 Bailey v. Alabama (1911), 219 U S. 219; Taylor v. Georgia (1942), 315 U. S. 25, 
Pollock v. Williams (1944), 322 U S. 4 

14 Butler v. Perry (1916), 240 U. S. 328. 

15 Jacobson v. Massachusetts (1905), 197 U. S. 11 (vaccination); Buck v. Bell (1927), 274 
U. S. 200 (sterilization). 

16 Art. IV, sec. 2, par. 1. 
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Slaughter-House Cases. Nevertheless when the California law that forbade 
any person to assist a pauper to enter the state was declared unconstitutional 
the Supreme Court gave as its main reason the interference with interstate 
commerce. Four justices disagreed vigorously with this reasoning and held 
that freedom to move from state to state is a privilege or immunity of national 
citizenship. 17 The compulsory removal of American-born citizens of Japanese 
descent from the entire Pacific coastal area as a measure of military precaution 
in 1942, and the restrictions placed upon their freedom of travel and residence 
constituted one of the most serious invasions of this personal liberty that has 
yet taken place. The Supreme Court sustained the validity of the action on 
the grounds of “pressing public necessity/' but the justices were clearly trou- 
bled by what had been done, and three justices thought that it was unconstitu- 
tional. 18 Segregation ordinances that attempt to restrict Negroes to certain 
places of residence in cities have generally been held unconstitutional, but 
usually for the reason that such measures unduly invade property rights. 10 

3. Freedom of Worship , Thought , and Expression 
The First Amendment. When drafting a bill of rights to attach to the Con- 
stitution, the early leaders of Congress placed the freedom of the human 
mind and spirit at the head of the list. In the First Amendment they provided 
that 


Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to assem- 
ble, and to petition the Government for a redress of grievances. 

It will be noted that in this single sentence a number of important freedoms 
are run together: religion, speech, press, assembly, and petition. These rights 
are in fact very closely related to each other. They are all necessary to freedom 
of thought, belief, and expression. Freedom of religion, for example, cannot 
be fully attained without freedom of speech, press, and assembly. 

The Fourteenth Amendment Annexes the First. The Fifth Amendment, 
drafted and adopted along with the First, forbade Congress to deprive any 
person of liberty without due process of law. Had the term “liberty" been 
interpreted at that time as including the freedoms listed in the First Amend- 
ment it would have been mere repetition, or, conversely, the First Amendment 
itself could as well have been omitted. Evidently no one thought that there 
was any duplication. Nevertheless lawyers soon began to make assertions that 

17 Edwards v. California (1941), 314 U. S. 160. See also Williams v. Fears (1900), 179 
U. S. 270. 

18 Korematsu v. U. S. (1944), 323 U. S. 214; Ex parte Mitsuye Endo (1944), 323 U. S. 
283; Eugene V. Rostow, “Our Worst Wartime Mistake," Harpers Magazine, vol. 191, 
pp. 193-201 (1943), Robert E. Cushman, “Some Constitutional Problems of Civil Liberty," 
Boston University Law Review , vol. 23, pp. 335-78 (1943). 

19 Buchanan v. Worley (1917), 245 U. S. 60; Robert E. Cushman, Joe. c it, footnote 18, 
above. 
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indicated a belief that the liberty guaranteed by the Fifth Amendment in- 
cluded such rights as free speech and free press. 

When the Fourteenth Amendment was adopted (1868) the question arose 
once more. Lawyers tried to persuade the courts that the due process clause 
of the Fourteenth Amendment by its protection of liberty forbade the states 
to deprive any person of freedom of speech, press, or religion. Time and again 
the Supreme Court of the United States rejected this contention. 20 Neverthe- 
less the pressure for a change of views persisted. As already indicated, during 
and just after World War I it became very clear that not only the national 
government but many states were making deep inroads into the ordinary 
civil rights of Americans. Leading lawyers and judges became greatly perturbed 
by this trend. At this juncture, therefore, it seemed as fitting a time as it ever 
would be for the Supreme Court to reverse its old position and to interpose 
the warning voice of the courts against those states that were undermining 
civil liberties. The reversal came in the decision that involved a person who 
was charged with violating the New York state law against criminal anarchy. 
To justify its own jurisdiction in this case the Court said that “For present 
purposes we may and do assume that freedom of speech and of the press— 
which are protected by the First Amendment from abridgement by Congress 
—arc among the fundamental personal rights and liberties' protected by the 
due process clause of the Fourteenth Amendment from impairment by the 
states." 21 By other decisions the freedoms of religion and of assembly have 
also been assimilated to the Fourteenth Amendment due process clause, and 
have thus been made cnforcible by national action against the states. 

But if the Fourteenth Amendment can thus take over the First Amendment, 
why should it not also take over all the rest of the civil rights, substantive and 
procedural, that are stated in the first ten amendments? Some of the framers 
of the Fourteenth Amendment evidently had this objective in mind, 22 but 
the text of the amendment does not specifically provide for it, and the Su- 
preme Court has rejected the idea. 23 The recently aroused interest of the 
justices in upholding the democratic process in American government has 
led them to single out the First Amendment with its substantive guarantees 
of free speech, press, religion, and assembly, as most important for the na- 
tional government not only to observe but also to enforce against the states. 
Without these freedoms, it is held, democracy would fail and with democ- 
racy would go liberty. 

As a result of this great change in views the Supreme Court has to some 

20 See Charles Warren, '‘The New ‘Liberty' under the Fourteenth Amendment/' Harvard 
Law Review, vol 39, pp. 431-65, reprinted m Association of American Law Schools, Selected 
Essays on Constitutional Law , Book 2, pp. 237-66. 

21 Gitlow v. New York (1925), 268 U. S. 652, 666. 

22 See Horace E. Flack, The Adoption of the Fourteenth Amendment (1908), ch. 2, 
espec. pp. 57 59, 9 1 ‘94* 

28 See Charles Warren, loc. c it., footnote 20, above; and dissent by Justice Frankfurter 
in Malinski v. New York (194 5), 324 U. S. 401. 
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extent made amends for its earlier emasculation of the privileges-or-immuni- 
ties clause of the Fourteenth Amendment. The whole new trend has been 
described as “nationalizing the bill of rights/' It has not, it seems, extended 
the pdwer of Congress to legislate on civil rights, but instead has placed it 
in the power of the United States courts to control state legislative excesses 
in the field of civil liberties. Many cases of state and local interference with 
the freedoms of speech, press, religion, and assembly have been brought to 
the Supreme Court in recent years. The sect known as Jehovah's Witnesses 
has been responsible for much of the litigation, but trade unions and other 
groups as well as individuals have had considerable shares in it. The frontiers 
of civil liberties have thus been measurably advanced. 24 

Freedom of Religion. Congress and the states are now equally forbidden 
to make any laws “respecting an establishment of religion, or prohibiting the 
free exercise thereof." On the negative side it is generally agreed that freedom 
of religion does not justify acts of licentiousness and public disturbance. To 
these limitations the Supreme Court has recently added that freedom of 
religion does not provide a defense for using the mails to defraud, or for 
sending children into the streets to spread religious propaganda by selling 
religious tracts contrary to the child labor laws. 25 Oil the other hand it is un- 
constitutional to require religious groups To obtain licenses before engaging 
in their propaganda, to forbid them from going peaceably from door to door 
with their message, to impose a tax upon their sale of religious literature, or 
to ‘require children in the public schools to salute the flag contrary to their 
religious beliefs. 26 

Freedom of Speech and Press. The First and Fourteentli Amendments also 
forbid the passage of laws “abridging the freedom of speech, or of the press." 
No act of Congress has ever been declared unconstitutional under this provi- 
sion, but the Alien and Sedition Laws of 1798, mentioned near the beginning 
of this chapter, would very probably "be held invalid if on the books today. 

No further legislation of this type followed for over a century. When the 
United States entered World War I, Congress promptly passed an Espionage 
Act. It provided among other things that 

whoever, when the United States is at war, shall wilfully utter, print, 
write, or publish any disloyal, profane, scurrilous, or abusive language 
about the form of government of the United States, or the Consti- 

24 See for example Zechariah Chafee, Jr., Free Speech in the United States , Cambridge, 
Mass., 1942; Osmund K. Fraenkel, Our Civil Liberties , New York, 1944, Edward F.Waite, 
“The Debt of Constitutional Law to Jehovah's Witnesses/' Minn. Law Review , vol. 28, 
pp. 209*46 (1944). 

25 U. S. v. Ballard (1944), 322 U. S. 78; Prince v. Massachusetts (1944), 321 U. S. 158. 
See also Chaplin sky v. New Hampshire (1942), 315 U. S. 568. 

26 Cantwell v, Connecticut (1940), 310 U. S. 296; Largent v. Texas (1943), 318 U. S. 
418; Mfcrtin v. City of Struthers (1943), 319 U. S. 141; Murdock v. Pennsylvania (1943b 
319 U. S. 105; Follett v Town of McCormick (1944), 321 U. S. 573; West Virginia State 
Board of Education v. Barnette (1943), 319 U. S. 624. 
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tution ... or the military or naval forces ... or the flag ... or 
the uniform . . . and whoever shall wilfully advocate, teach, defend, 
or suggest the doing of any of the acts or things in this section enu- 
merated, . . . shall be punished by a fine of not more than $10,000, 
or imprisonment for not more than twenty years, or both. . . , 27 

Prosecutions for wartime violations of this act continued long after the 
actual fighting had ended, and many persons were fined or imprisoned. The 
Supreme Court sustained the act as within the powers of Congress, but the 
justices disagreed on the interpretation of it. One group of them, generally 
described as the liberals on the Court, thought that the act should be applied 
only when the words spoken or printed “so imminently threaten immediate 
interference with the lawful and pressing purposes of the law that an immedi- 
ate check is required to save the country.” 28 This doctrine, sometimes called 
that of “clear and present danger,” was not accepted by the majority of the 
justices. The opinion is now widely held that this act, as it was then enforced, 
invades the right of free press and free speech guaranteed by the First Amend- 
ment. 

The legislation just described is still in effect. In addition Congress in 1940 
enacted a statute, applicable in times of peace as well as in times of war, which 
makes it unlawful “to knowingly or wilfully advocate, abet, advise, or teach 
the duty, necessity, desirability, or propriety of overthrowing or destroying 
any government in the United States by force or violence, . . .” to print, 
publish, or circulate any matter to the same effect, or to organize or assist in 
organizing any group for the purpose. 29 This act resulted in several trials and 
convictions in federal district courts, but the Supreme Court has not yet 
passed upon its constitutionality. 

State and Local Impairments of Free Speech and Press. During World War 
I and later years the states also passed and enforced a variety of laws designated 
as “antisedition” or “anticriminal-syndicalism” laws having much the same 
character as the federal act. Some of them were sustained by the Supreme 
Court of the United States, and a number are still in force. 80 Later decisions 
of the Supreme Court indicate, however, that judicial opinion is swinging 
against such statutes. In the case of Near v. Minnesota (1931) a state statute 
permitting the supression by injunction of any “malicious, scandalous and 
defamatory newspaper, magazine or other periodical,” on the ground that 
such a publication is a public nuisance, was held unconstitutional as violating 
the “liberty” guaranteed to the individual by the Fourteenth Amendment. 31 
Similarly a California act that made it a crime to display a red flag “as a 

27 Act of June 15, 1917, ch. 30, Title 1, J 3; 40 Stat. at Large, 219; U S.C.A., Title 50, 
33; See Cliafee, op. cit., Part I, and Appendix II. 

28 Schenck v. U. S. (1919), 249 U. S. 47; Abrams v. U. S. (1919), 250 U. S. 616. 

29 54 Stat. at Large, 640, ch. 439; U.S C.A., Title 18, JJ 9-13. 

80 See Chafee, op. cit., Parts II, III, IV, and Appendix III. 

81 283 U. S. 697. 
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sign, symbol or emblem of opposition to organized government” was held 
unconstitutional under the Fourteenth Amendment. 82 Finally in 1937 the 
Court by a 5 to 4 vote practically adopted the “clear and present danger” rule 
to invalidate an old Georgia statute that was being employed against an or- 
ganizer for the Communist Party. 83 The majority of the justices held that to 
secure a conviction it is not enough for the prosecution to show a “dangerous 
tendency” in speeches and printed matter. If every utterance that has a dan- 
gerous tendency may be forbidden there would be an end to a great deal 
of wholsome free discussion. 

Since that decision there have been many more cases in the Supreme Court 
on state and local violations of free speech and free press. The religious free- 
dom cases in most instances also dealt with and sustained the rights of free 
speech and free press. A decision in 1936 condemned a special tax by Louisiana 
upon newspapers of large circulation. 81 Later cases upheld the rights of free 
speech and press in connection with the distribution of handbills and other 
literature in the streets, peaceful picketing, and trade union organization 
meetings. 35 At the same time freedom of speech and press do not justify 
violence in connection with picketing, or forbid legislation that prohibits the 
distribution of commercial handbills and advertising m the streets. 80 

Harry Bridges, the widely known West Coast labor leader, was a party in two 
Supreme Court cases, in one of which the Court held that adverse criticism 
of the courts in speeches and editorials outside the courts is not punishable 
as contempt unless a clear and present danger is created. 87 In the other case 
the Supreme Court held, among other things, that freedom of speech and 
of press is granted also to aliens residing in the United States. 38 

Freedom of Assembly and Petition. By the First Amendment, Congress is 
forbidden to pass any act abridging “the right of the people peaceably to 
assemble, and to petition the government for a redress of grievances.” This 
right, or pair of rights, is again not unlimited. One reads frequently of groups 
being refused police permits for the holding of meetings, and of meetings 
being dispersed by the authorities. To maintain peace and order in cities, it is 
almost necessary to have some system of notice and permits for meetings and 
parades, so that adequate police protection can be provided in cases where 
disorder may result. There is, also, in many cities a lack of public spaces for 

82 Stromberg v. California (1931), 283 U. S. 359. 

88 Herndon v. Lowry (1937), 301 U. S. 242. See also Taylor v. Mississippi (1943), 319 
U.S. 583. 

84 Grosjean v. American Press Co (1936), 297 U. S. 233. 

85 Lovell v. City of Griffin (1938), 303 U. S. 444; Schneider v. New Jersey (1939), 308 
U. S. 147; Thornhill v. Alabama (1940), 310 U. S. 88; Carlson v. California (1940), 310 
U. S. 106; Carpenters and Joiners Union v. Ritter's Cafe (1942), 315 U. S. 722; Bakery and 
Pastry and Drivers, etc, v. Wohl (1942), 315 U. S 769; Cafeteria Employees Union v. 
Angelos (1943), 320 U. S. 293; Thomas v. Collins (1945), 323 U S 516. 

88 Hotel and Restaurant Employees’ International Alliance v Wisconsin Employment Re- 
lations Board (1942), 315 U. S. 437; Valentine v. Chrestensen (1942), 316 U. S. 52. 

87 Bridges v. California (1941), 314 U. S. 252. 

88 Bridges v. Wixon (1945), 326 U. S. 135. 
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such meetings, and it is obvious that the authorities cannot permit the streets 
to be packed with people so that traffic cannot move. No doubt there are also 
many cases in which overzealous or arbitrary-minded officials forbid the meet- 
ings of radical groups merely because they do not like their doctrines. Such a 
case, it appears, was that of Frank Hague, Mayor of Jersey City, versus the 
CIO. 39 A city ordinance forbade the leasing without permit from the chief 
of police of any hall in the city for a meeting at which obstruction to the 
United States government might be advocated. In practice not only CIO 
unions but all left-wing organizations were denied permits. Freedom of speech 
and of assembly were thus both involved. The ordinance was held invalid by 
5 to 2 (two not voting). Of the five justices, three held the ordinance to be 
a violation of the liberty and due process clause, whereas two asserted that 
the privileges and immunities of United States citizens include the right of 
free assembly. 

Freedom of Association. Freedom of assembly implies the right of people 
to get together for short periods to discuss and act upon matters that concern 
them and then to disperse. In most fields of human endeavor, however, what 
people need is a continuing association with a more or less pemianent organ- 
ization of officers and committees. We see every day that democratic society 
relies upon such associations for numerous semipublic services, and that it 
encourages far more than it discourages them. Churches, cooperatives, busi- 
nesses, corporations, trade unions, and professional societies are important 
examples, it is, indeed, one of the glories of advanced democratic peoples 
that they have so much public spirit that a multiplicity of associations is 
needed to channel it into useful public services. No one seems to doubt, either, 
that there is a very extensive constitutional right of free association although 
the bills of rights do not expressly establish it. 

On the other hand, an unlimited right of free association might be dan- 
gerous to the state and to society. It might give rise to criminal conspiracies 
and to insidious pressure groups seeking to rule the nation for purely selfish 
purposes. The nature and extent of the right of association and the powers 
of government to regulate associations are therefore important subjects for 
future public investigation and action. 

Right to Bear Arms. It is sometimes said that the American people have a 
constitutional right of revolution whenever they dislike their government. This 
is doubtful. The Declaration of Independence asserts, indeed, “That whenever 
any Form of Government becomes destructive of these ends [life, liberty, and 
pursuit of happiness], it is the Right of the People to alter or to abolish 
it, . . .” but the Declaration is not a part of the Constitution. If the people 
have the “right" of revolution it is a right superior to the Constitution and 
not a part of it. Therefore it must be discussed in terms of ethics rather than 
law. 

This may help to explain what is meant by the “right to bear arms." The 

89 Hague v. CIO (1939), 307 U. S. 496. 
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Constitution contains a provision on this subject, and so do a number of the 
state constitutions. The latter are in some cases so worded that they help to 
throw light on the meaning of this right. The right is conceded only for the 
purposes of defense for the individual, his family and the state or nation. It 
is not a right to bear arms against the state or the people. Hence the state 
and the nation have the power to limit the right to bear arms in order to 
achieve the desired purposes. It follows that laws against the carrying of con- 
cealed weapons, and against the possession of certain types of weapons used 
by criminals, such as sawed-off shotguns, and laws requiring the registration 
of weapons, are not unconstitutional. 

Other “Liberty” Rights. Other rights stated in the national Constitution 
give further meaning to the concept of liberty. The quartering of troops in 
private homes in peacetime without the owners' consent is forbidden to Con- 
gress by the Third Amendment. The prohibition against unreasonable searches 
and seizures in the Fourth Amendment is a similar guarantee of the inviola- 
bility of the home, as well as of places of business. 

Equality Before the Law. Equality before the law for all citizens is a right 
never fully achieved, but implied in many provisions and dncctly stated in 
some. The prohibition in the national Constitution against the granting of 
titles of nobility by either national or state governments is one that tends to 
promote legal equality among men. More important for practical and legal 
purposes are two other provisions of the Constitution: the “comity clause,” 
previously discussed , 40 and the “equal protection” clause of the Fourteenth 
Amendment. “No state shall . . . deny to any person within its jurisdiction 
the equal protection of the laws.” 

Equal Protection Clause. The “equal protection clause” relates to all “per- 
sons,” not merely to citizens. Its protection is available, for example, to cor- 
porations, to alien individuals, and to stateless persons. In general this clause 
forbids arbitrary or unreasonable discrimination by state laws between persons 
in the same general situation. A state legislature may enact one law for men 
and another for women, one law for railroads and another for local drayage 
companies, and so on, provided always that the basis of the classification is a 
reasonable one, founded on substantial differences. But some legislative classi- 
fications are held to be arbitrary, such as one forbidding Negroes to rent or 
buy homes in certain areas of cities, or one permitting only white persons 
to serve on juries. The prohibition runs against the states; there is no com- 
parable express restriction upon the national government, although the “due- 
process clause” of the Fifth Amendment has somewhat the same effect. 

4. Economic Rights 

The Declaration of Independence speaks of life, liberty, and “the pursuit 
of happiness.” The Fifth and Fourteenth Amendments, and most of the state 
constitutions, put “property” in place of the pursuit of happiness, in the 

40 See ch. 6, above. 
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clauses requiring due process of law. Property is undoubtedly one of the most 
important of the economic rights open to citizens and other persons under 
the American constitutional system. 

Property. “Property” is the legal right of a person to possess, own, control, 
and use such valuable things as land, buildings, automobiles, stocks, bonds, 
money and mortgages, in fact anything that has value . 41 A person may acquire 
property rights through gift, inheritance, purchase, and other legal methods, 
but until he acquires something, he has no actual right of property. The right 
of property is basic to an individualistic society. It is defined by laws, and 
is protected by courts, police, and executive officers generally. No government, 
national, state, or local, may take property rights from persons, either indi- 
viduals or corporations, without due process of law. ,< 

As already seen, property may be taken from individuals for public use 
through taxation without compensation to the person taxed, and through 
eminent domain if compensation is paid. It may be regulated, also, in many 
different ways, but there have been cases in which attempted regulations such 
as price fixing have been held by the courts to be unconstitutional “depriva- 
tions” of property without due process of law . 42 

Contract Rights. The impairment of contract rights by the early state legis- 
latures, with resultant insecurity and losses to business, was one of the impor- 
tant motives for the creation of a strong national government. In Article I, 
sec. X, the Constitution forbids the states to pass any “law impairing the 
obligation of contracts.” It is a curious fact of some importance that there 
is no similar provision in the Constitution forbidding the national govern- 
ment to impair the obligation of contracts, although it is forbidden to take 
property without due process . 43 

Contracts with the Government. Two classes of contracts are important 
here. First arc the contracts between a government (national, state, or local) 
and some individual or corporation. Such contracts are numerous: for paving 
highways, building schools or battleships, supplying typewriters, or lending 
money to the government on its bonds or promises to repay. These contracts 
once made are supposed to be as binding on the government as if it were a 
private person, but there is always the problem of enforcing payment. A local 
government may be sued like anyone else, and no state has the power to free 
its local units from their just debts. But private persons may not sue either 
a state or the national government without its own consent. The contractual 
duty to pay may be complete, but the method of enforcing payment is incom- 
plete and faulty. Thus many states have in fact repudiated some of their debts 
and failed to live up to their contracts, and the United States courts have 

41 See ch. 8, above. 

42 Tyson & Brother v. Banton (1927), 273 U. S. 418; Ribnik v. McBride (1928), 277 U. S. 
350. The latter decision was overruled in Olsen v. Nebraska (1941), 313 U. S. 236. See also 
Nebbia v. New York (1934), 2 9 x U. S. 502. 

48 On the United States contract clause in general, see B. F. Wright, Jr., The Contract 
Clause of the Constitution, 1938. 
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usually been unable to do anything about it. The national government, too, 
has sometimes failed to observe its obligations. In World War II the national 
government "renegotiated” many of its large munitions contracts in order to 
scale down its own obligations. The right to do this- was expressly reserved 
by law, but the other parties were in many cases very disappointed with the 
resultant payments. 

Private Contracts. Second, and far more numerous, are private contracts— 
between man and man, between individuals and corporations, or between 
two corporations. Business in general is most secure when lawful contracts arc 
fully enforceable in the courts, and when neither Congress nor the legislature 
of the state has any power to interfere. But frequently business conditions 
are such that the legislative body feels it must do something for large bodies 
of persons under contracts, whether debtors or creditors. To illustrate this 
point, at the time of the depression tens of thousands of American farmers 
and home owners were under contracts in the form of mortgages to pay 
large amounts of interest and principal for money previously borrowed, and 
for which they had pledged their farms or homes. Meanwhile their incomes 
had gone down tremendously or had been wiped out entirely through un- 
employment. They clamored at the doors of Congress and state legislatures 
for such relief as would save their farms and homes. A number of state legis- 
latures thereupon passed so-called "mortgage moratorium” laws, to postpone 
the required payments and to prevent for a time the foreclosure of the mort- 
gages and the seizure of the property to pay the mortgage holder. In an impor- 
tant decision the Supreme Court admitted that the state mortgage moratorium 
laws impaired the obligation of contracts to some extent, but held that in 
such emergencies the protection given by the contract clause of the Constitu- 
tion cannot be as complete as in more normal times. This "emergency” doc- 
trine is clearly an exception. The general rule is that "if the contract, when 
made, was valid by the laws of the State as then expounded by all departments 
of the government, and administered in its courts of justice, its validity and 
obligation cannot be impaired by any subsequent action of legislation, or 
decision of its courts altering the construction of the law .” 44 

The Making of Contracts in General. What has been said above relates to 
contracts previously made; they may not be impaired by later state action. 
What about the power to make contracts generally for the future? This is 
nowhere specifically mentioned in the national or state constitutions. In gen- 
eral, state legislatures may regulate this right, and may forbid contracts that 
are against public policy, such as gambling contracts, contracts for immoral 
conduct, and contracts for child labor. At the same time the courts have read 
into the rights of "liberty and property” the right of the individual or other 
person to make lawful contracts for personal labor and services and for 
the buying and selling of things generally. In the right of liberty is included, 

44 Home Building and Loan Association v. Blaisdell (1934), 290 U. S. 398. See also East 
New York Savings Bank v. Hahn (1945), 325 U. S. — > 66 S. Ct. 69. 
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then, the right to work and to engage in lawful businesses of any kind. In each 
of these cases there is the right to make contracts and to have them enforced- 
contracts between worker and employer, between the businessman and his 
customers. The right of property also includes usually the right to sell or 
dispose of one's property to others who want to buy, and the right of the buyers 
to buy. Nevertheless it is unwise to be dogmatic about this supposed right 
of contract. Lawyers and judges in the late nineteenth and early twentieth 
centuries tended to exaggerate this right, and they succeeded in delaying un- 
duly long the types of social legislation that were required by the times. 

The Right to a Job. The suggestion about the right of a man to contract 
to dispose of his own labor raises another question: Is there a constitutional 
right to a job? Public policy seems to be moving in this direction. It empha- 
sizes economic security and full employment, with the government standing 
in the background and ready to supply the jobs if other means fail. This whole 
problem is a very complicated one . 45 If the time ever comes when job-security 
for everyone is guaranteed by law, then the form and the functions of the 
national government will already have undergone very great changes. 

5. Political Rights 

For various reasons political rights, or rights of participation in political 
and governmental processes, arc not usually stated in formal bills of rights, # 
and hence arc not discussed under that heading. In a democracy this is a 
strange thing, for surely they are as important as any other body of rights 
that the people possess. A people needs only to pass under dictatorship to 
realize how much it has lost in giving up certain political rights. These rights, 
most of which are discussed elsewhere , 40 are simply listed here for comparison 
with other constitutional rights. 

Citizenship. The right of citizenship in the United States, and in particular 
states, is guaranteed by the Fourteenth Amendment. 

Political Power. Nearly all the state constitutions contain a clause near the 
beginning of the bill of rights that declares that “All political power is inherent 
in the people." The clause usually goes on to assert the right of the people 
to alter the government “whenever the public good may require." This is not 
the right of any individual; it could not be enforced in favor of anyone by 
a court. It is rather a general assertion of popular sovereignty, and of the duty 
of the government to serve the interests of the people as further defined in 
the constitution. 

Suffrage. The state constitutions, supplemented by the national, guarantee 
to certain classes of persons the right to vote in public elections, national, 
state, and local. Any person having the requisite qualifications can have his 
right to vote enforced by judicial orders. 

45 See Henry R, Bernhardt, “The Right to a Job,” Cornell Law Quarterly , vol. 30, pp. 
* 9 2 ’ 3 l 7 
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Election to Office. The natiopal Constitution defines the qualifications a 
person must have to be elected President, Vice President, United States Sen- 
ator, or Representative in Congress. The state constitutions lay down the 
fundamental requirements for eligibility to state or local elective office, which 
are generally very liberal. Any person who has the constitutional qualifications 
is entitled to be elected to office. This right too can be enforced by the proper 
courts against any who would attempt to deny it. 

In the preceding pages the reader will have gained some conception of the 
cardinal rights of free men as they have developed in the United States. ^In 
addition he may have sensed in some degree the increasingly important role 
of the national government in the protection of those rights. One more group 
of questions remains to be discussed. When any civil right is threatened or 
has already been invaded by an act of government, how can the individual 
protect himself or how can he get redress? This brings us to another chapter. 
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CHAPTER 21 


Procedural Rights and the Redress of Public Wrongs 

i 


i. THE RIGHT TO JUDICIAL TRIALS 

Equality of Procedural Rights. All persons who have a standing before the 
courts have approximately the same procedural rights. Citizens as such have 
no special advantage over non-citizcns in this respect. Corporations have much' 
the same rights as individual men and women, but since corporations are 
not often indicted or tried for crimes, their main interest is in civil procedure, 
while individual men and women are concerned with their rights in both 
criminal and civil cases. 

Right to Judicial Trials. In practically all criminal cases, and in all the im- 
portant civil cases known to the common law, the individual or corporation 
is entitled to a trial in a regular judicial court, or at least to a review by a 
court on questions of law. This is one of the personal rights that is so general 
and pervasive that it usually goes unexpressed. There are, also, a number of 
exceptions to it in modem times, particularly in the field of administrative 
justice, as we saw in chapter 19, but these exceptions only serve to emphasize 
the importance of the central principle. This is the principle of the separation 
of powers, to wit, that those who make the law and those who enforce the 
law shall ordinarily be distinct and separate from each other and also from 
those who interpret the law and apply it to the facts in particular cases. A few 
important exceptions need to be noticed. 

Trials by Congress. Each House of Congress may punish its own members 
for neglect of duty or disorderly behavior, and, with the concurrence of two 
thirds, expel a member. The House of Representatives may also bring charges 
of impeachment against executive officers apd judges in the national service, 
which the Senate may try. Convictions in impeachment cases require a vote 
of two thirds of the Senators present, and the punishment extends only to 
“removal from office, and disqualification to hold and enjoy any office of 
honor, trust or profit under the United States ” In these express provisions 
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THE RIGHT TO JUDICIAL TRIALS 353 

the Constitution circumscribes very closely the power of Congress to try per- 
sons and to impose punishment. 1 

One other power of Congress to impose penalties has been implied from 
the Constitution. Whenever either house or a committee authorized by it 
seeks information that it needs for the performance of its constitutional duties, 
the house in question may punish for contempt any person who willfully 
withholds or refuses to give testimony. 2 The recalcitrant witness can be put 
in jail or be fined, or both, for his contempt. 

Bills of Attainder Forbidden. The British Parliament, being both a high 
court and a legislative body, for centuries exercised the power to pass acts 
called bills of attainder , inflicting punishment on individuals without a sep- 
arate judicial trial. As Parliament became more and moie a legislative body, 
its power to pass bills of attainder came under severe public criticism. I11 the 
United States bills of attainder 'are expressly forbidden by the Constitution. 
Except as already indicated, neither Congress nor any state legislature may 
set itself up as a court to impose punishments on anyone through bills of 
attainder. 8 

Ex Post Facto Laws. Identical provisions of the Constitution also forbid 
both Congress and the state legislatures to pass ex post facto laws. 4 Such a 
law has been defined by the courts as one having a retroactive effect in criminal 
matters which either (a) makes some action a crime that was not a crime when 
committed, or (b) increases the punishment for a crime after its commission, 
or (c) 'which, in relation to the offence, or its consequences, alters the situa- 
tion of a party to his disadvantage/' i.e., makes it easier to convict him, etc. 5 
The legislature may change the legal penalties from time to time, but may 
increase them only as to crimes committed after the law is passed. 

Retroactive Laws in Civil Cases. Retroactive laws covering civil cases are not 
entirely forbidden. In many instances they are necessary to correct defects in 
public elections, public bond issues, corporation charters, and many other 
matters. Ho’wever it would violate the principles of due process for the legis- 
lature to attempt to overrule or set aside a decision already made by a court 
in a civil case, or to order a new trial, or to make a retroactive law that impairs 
the obligation of pre-existing contracts. In these cases the legislature would 
be stepping out of its true role as a legislator for the future and into the role 
of a court deciding particular cases. 

Military Trials and Habeas Corpus. In times of war or great internal dis- 
order the ordinary courts may find it difficult and in some areas even impos- 

1 Art. I, sec. 5, pars. 1, 2 ; sec. 2, par. 5; sec. 3, par. 6. 

2 McGram v. Daugherty (1927), 273 U. S. 135; Jurney v. MacCracken (1935), 294 U. S 
12 5 * 

8 Art. I, sec. 9, par. 3; sec. 10, par. 1. And neither may a state constitution impose a 
penalty without a judicial trial. Cummings v. Missouri (1867), 4 Wall 277. 

4 Art. I, sec. 9, par. 3; sec. 10, par. 1. 

c Calder v. Bull (1798), 3 Dallas (U. S.) 386; U. S. v. Hall (1809), 2 Wash. C. C. 366, 
Fed. Cas. No 15, 285. 



PROCEDURAL RIGHTS AND REDRESS OF WRONGS 


354 

sible to operate. What happens then to the right of persons to have their 
cases tried in the regular judicial courts? Is the President or the local com- 
mander of the United States military forces empowered under such conditions 
to take command of the area, to set up military courts, and to try and punish 
civilians through military agencies? The provision of the Constitution that is 
designed to prohibit or at least to regulate this practice contains a restriction 
on the powers of Congress thai reads as follows: 

'The* privilege of the Writ of Habeas Corpus shall not be suspended, un- 
less when in Cases of Rebellion or Invasion the public Safety may require it/' 6 

The writ of habeas corpus is an order issued by an ordinary civil court to 
any official who has arrested a person or is holding him in custody, to deliver 
him to the court for a hearing to determine whether he is being lawfully 
detained. If he is being legally held the court will order him returned to jail 
or released on reasonable bail until he can be tried, if he is being held un- 
lawfully, the court must order him released at once. A sheriff or other officer 
who refuses to recognize such an order is guilty of contempt of court, and 
can be punished; but in the face of military usurpation the civil courts are 
exceedingly weak. 

Doctrine of Military Supremacy Rejected. Theoretically the President may 
not suspend the writ of habeas corpus at all, but President Lincoln during the 
Civil War used the military forces to arrest men who opposed the govern- 
ment's military policies in a zone stretching some distance from the actual 
war area. In the case of Ex parte Milligan, 7 a private citizen residing some 
distance from the scene of military operations, was arrested by army officers 
in 1864, taken before a military court, tried for inciting insurrection and for 
acts of treason, convicted, and sentenced to hang. His sentence was later 
commuted to life imprisonment, and his attorneys asked the United States 
court in Indiana for a writ of habeas corpus t to have him brought in for regular 
judicial hearing. The Supreme Court, finally ruling on the case, repudiated 
the doctrine of military supremacy under the conditions given. The regular 
courts were in operation. There were laws under which Milligan could have 
been tried, and he had a right to be brought before the proper courts and to 
be tried in the usual legal way. Otherwise, ‘'republican government is a failure, 
and there is an end of liberty regulated by law." The Court said also that "The 
Constitution of the United States is a law for rulers and people, equally in 
war and in peace, and covers with the shield of its protection all classes of men, 
at all times, and under all circumstances. No doctrine involving more per- 
nicious consequences was ever invented by the wit of man than that any of 
its provisions can be suspended during any of the greait exigencies of govern- 
ment." 

This does not mean that the writ of habeas corpus may never be suspended, 
but rather that the suspension must be strictly in conformity with the Consti- 

6 Art. I, sec. 9, par. 2. 

T (1866), 4 Wall. 2. 
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tution. When war actually prevails in an area, and the civil courts simply 
cannot function, the military branch may govern until normal conditions 
have been restored, and no longer. At all times, of course, the military trial 
of military personnel, including enemy soldiers, spies, and saboteurs in war* 
time, is beyond the reach of the civil courts, and habeas corpus does not 
apply . 8 

In World War II, as we noticed in the preceding chapter, the action of the 
military authorities in removing all persons of Japanese ancestry from their 
Pacific Coast homes to inland relocation centers was a serious invasion of their 
rights although it was justified by the authorities and the courts on the ground 
of military necessity. At the same time this procedure did not suspend the 
operation of the courts or their power to issue writs of habeas corpus to release 
citizens of Japanese ancestry from the custody of the War Relocation Author- 
ity . 9 

The discussion to this point shows, then, that neither Congress, nor the 
military authorities under executive control, can legally take the place of the 
ordinary courts in the trial of cases except in specified and exceptional in- 
stances. The individual is entitled to “the law of the land/' the due course 
of law, in all cases involving his liberties. 

Given his right, then, to hearing or trial in the regular courts, the individual 
finds that he is there entitled by the Constitution to certain established pro- 
cedural rights. We will consider first the procedural requirements in criminal 
cases. 

2. PROCEDURE IN CRIMINAL CASES 

A crime is an offense against the public as represented by the national, state, 
or local government. Crimes and their appropriate penalties arc defined in 
the statutes and in the common law or decisions of the courts. Strictly speak- 
ing, crimes are only the more serious public offenses. The lesser offenses arc 
usually called misdemeanors, but in a bioad sense the term crime includes 
them also. When one is accused of a crime or misdemeanor, he is brought 
to trial by a public prosecutor, national, state, or local r who represents the 
public. The result is a verdict of guilty, or not guilty, and if guilty, a penalty 
is supposed to follow. 

Requirements for National and State Courts Differ. The Constitution states 
a number of very specific procedural requirements for criminal trials in the 
United States courts. For the states, however (and this includes the state 
courts), it merely requires in the F ourteenth Amendment that they shall not 
deprive any person of life, liberty, or property without due process of law, or 
deny to any person within its jurisdiction the equal protection of the laws. 
What is the “due process" that is required of the states in the conduct of 
criminal cases? 

6 Ex parte Quirin (1942), 317 U. S. 1. 

9 Ex parte Mitsuye Endo (1944), 323 U. S. 283, 65 S Ct,^o8. 
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An easy answer to this question would be that the states are required to 
observe the same procedural rules in criminal cases in the state courts as the 
Constitution requires to be observed in the national courts. Since the substan- 
tive requirements of the First Amendment have been applied to the states 
by the Supreme Court's interpretation of the Fourteenth Amendment, why 
should not the procedural requirements of the rest of the Bill of Rights be 
equally applicable against the states, as necessary for due process? This simple 
way of determining the meaning of dup process in state criminal cases would 
have made for uniformity of national and state requirements and would have 
greatly simplified the work of the Supreme Court in defining due process in 
state cases. At the same time, however, it would have seriously restricted state 
experimentation with new methods of procedure, and would have prevented 
the states from adapting their procedures to their peculiar needs and desires. 

The Supreme Court, therefore, rejected this convenient and easy way of 
defining due process of law for state criminal cases. This policy left the states 
free to develop their own procedures in criminal as well as civil cases provided 
they observed “those canons of decency and fairness which express the notions 
of justice of the English-speaking peoples even toward those charged with 
the most heinous offenses." 10 With this point in mind let us examine the 
procedural requirements of the Constitution as they apply to national and 
state criminal cases. 

Warrants, Searches, Seizures. Before a trial for crime there must be a sur- 
render or arrest of the accused person and a gathering of evidence. At this 
point the Constitution gives a certain amount of protection to individuals. 
The Fourth Amendment to the Constitution provides as follows: 

The right of the people to be secure in their persons, houses, papers 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon probable cause, sup- 
ported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized. 

Warrants for searches, seizures, and arrests are orders issued to the police 
by judges or other officers of the courts. This procedure provides a preliminary 
check upon the zeal of the police. It may not be a serious check, since the 
“probable cause" may be based upon mere hearsay, but judicial officers have 
it in their power, at least, to exercise some restraint upon the officers. General 
warrants, such as authorize wide search throughout the county or city, are 
forbidden. A man's house is his haven of refuge, and it is the purpose of these 
constitutional provisions to give some protection to it. There are many ex- 
ceptions to this rule, of course, but the protection is still an important one, 
and the national courts by refusing, as they now generally do, to accept in 
evidence papers and articles taken by the police without warrant, often by 

10 See concurring opinion of Justice Frankfurter in Malinski v. New York 1945), 324 
"V. S. 401. See also Buchalter v, New York (1943), 319 U. S. 427. 
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outright theft, and evidence procured by “wire tapping,” are making the right 
more effective . 11 Congress has prohibited wire tapping by agents of the na- 
tional government, but this does not prohibit the use of a dctectaphone against 
a wall to overhear a conversation in the adjoining room, or prohibit the use 
of intercepted telephone messages against parties who had no part in the con- 
versation. The statute protects only the direct parties to the conversation . 18 

The issue that is involved in these cases is a very important one. Police 
officers and public prosecutors have in many cases taken a “fight the devil 
with fire” position. They have argued that, since criminals are able to use for 
their purposes every new technological development (speedy automobiles and 
airplanes, swift and secret means of communication), the public authorities 
are handicapped if they are not able to use all available countermeasures such 
as wire tapping and the purchase of stolen evidence. Justice Ilolmcs put the 
discussion on a higher plane in his dissent in an earlier decision on wire 
tapping: 

It is desirable that criminals should be detected, and to that end 
that all available evidence should be used. It is also desirable that 
the government should not itself foster and pay for crimes, when they 
are the means by which the evidence is to be obtained. If it pays its 
officers for having got evidence by crime I do not see why it may not 
as well pay them for getting it in the same way, and I can attach no 
importance to protestations of disapproval if it knowingly accepts 
and pays and announces that in future it will pay for the fruits. We 
have to choose, and for my part I think it a less evil that some 
criminals should escape than that the government should play an 
ignoble part . 18 

Congress and the Supreme Court have not taken a position as advanced as 
that suggested by this dissent, but the Court does insist upon a higher standard 
for the national government under Amendments IV and V than it does for 
the states under the Fourteenth Amendment . 14 Due process for the states, as 
was said before, does not require that they conform in full to all the specific 
procedural requirements of Amendments II to VIII, This point is again illus- 
trated in the next topic. 

Indictment in Criminal Cases. The Fifth Amendment provides that “No 
person shall be held to answer for a capital, or otherwise infamous crime, un- 
less on a presentment or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the Militia, when in actual service in time 

11 See McBain, Prohibition , Legal and Illegal, for an analysis of this problem. On wire 
tapping see Nardone v. U. S. (1937), 302 U. S. 379; ibid. (1939), 308 U. S. 338. 

12 Goldman v. U. S. (1942), 316 U. S. 129; Goldstein v. U. S. (1942), 316 U. S. 114, 
interpreting Communications Act of 1934, 3(a), 501, 605, 47 U. S. Code, 153 (a), 501, 605. 

18 Olmstead v. U. S. (1928), 277 U. S. 438, at p. 470. 

14 See People v. Defore (1926), 242 N. Y. 13; McNabb v. U. S. (1943), 318 U. S. 332; 
Palko v. Connecticut (1937), 302 U. S. 319. 
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of War or public danger/' A capital crime is one that may be punished by 
death; an infamous crime one that may be punished by imprisonment at hard 
labor for a term exceeding one year. A federal grand jury “is a group of citizens 
summoned by a United States District Court at regular intervals or on special 
occasions to inquire into crimes alleged to have been committed within the 
court's jurisdiction, and to prepare indictments or presentments, that is, for- 
mal charges, against those believed to be guilty. In the United States District 
Courts the grand jury consists of from sixteen to twenty-three persons. In the 
state courts it is usually somewhat smaller, the smallest being the “one-man 
grand juries" in Michigan and a few other states. 

Great store has been placed by the grand jury procedure as a community 
check upon unpopular prosecutions. Although the United States District 
Attorney drafts the indictments, the grand jury must vote to approve them 
before they become effective, and it may even draft its own charges (present- 
ments) which have the same effect. The main point is that thdTJnited States 
district attorney may not proceed by “information" (i.e., presentation of 
charges by the prosecuting attorney without a grand jury) in any capital or 
infamous crime case. Procedure by information is permissible in the United 
States courts, however, when authorized by statute in less important criminal 
cases, and the recently adopted Rules of Criminal Procedure for the District 
Courts of the United States permit the accused to waive indictment in any 
noncapital case. 

The due process clause of the Fourteenth Amendment does not require the 
states to use the grand jury for bringing persons to trial in criminal cases, not 
even in capital cases. In the leading decision on this subject 15 the Supreme 
Court ruled that, although indictment by a grand jury prior to trial in criminal 
cases has become accepted as due process through long usage, other suitable 
methods are not forbidden by the Fourteenth Amendment due process clause. 
In fact many states make extensive use of the procedure by “information" 
and reserve indictment by a grand jury for only the most serious offenses. It 
is the general opinion of jurists that procedure by information is more prompt, 
economical, and efficient, and no less just, than procedure by indictment 
through a grand jury. 

Right to Bail. Pending trial, appeal, or commitment to prison, a person may 
be released on bail m the discretion of the judge. Amendment VIII, binding 
on the national government, provides that “Excessive bail shall not be re- 
quired." This apparently does not require that bail must be allowed in all 
cases. The judge may consider the seriousness of the crime and the danger that 
an accused person may “jump bail," and so may refuse to allow bail at all. 

Trial by Jury. The most distinctive and valued procedural requirement in 
criminal cases in the United States is the right to jury trial. With respect to 
trials in the national courts Amendment VI provides that “In all criminal 
prosecutions, the accused shall enjoy the right to a speedy and public trial, 

16 Hurtado v. California (1884), 110 U. S. 516. 
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by an impartial jury of the State and district wherein the crime shall have been 
committed, which district shall have been previously ascertained by law, and to 
be informed of the nattire and cause of the accusation.” Here are a number 
of guarantees to the individual who is being tried for crime in a national court 
—a speedy trial, a public trial, a trial in his home state and district— but the 
heart of it all is a jury trial. The jury represents the' views of the local com- 
munity, and through it there comes the check of public opinion upon the 
laws and upon the procedure of the courts. In the United States courts, and 
also generally in the states, the jury ‘in criminal tiials must consist of twelve 
men, or men and women, and its verdict for conviction must be unanimous, 
otherwise no conviction is obtained. These trial juries, both federal and state, 
are frequently called “petit” or petty juries to distinguish them from the grand 
jury. 

Exceptions to Right of Jury Trial. In the federal courts and in many of the 
states, the accused person may waive his right to a jury trial . 10 There are also 
some cases of a criminal nature in which the right does not exist. These are, 
in general, the minor offenses, of which there are a number under acts of 
Congress, and many more under state laws and city ordinances. 

Knowledge as to Charges. It is a part of due process in both federal and 
state courts that the accused shall be apprised of the charges against him. 
T ins means in practice that he and his attorney must see the indictment for 
some time before the trial in order to be able to prepare their defense. It is 
important, too, that laws defining crimes should be clear and definite, so 
that the individual need not be in any doubt as to what the offense is. 1T 

Self-Incrimination. One accused of crime, even before formal indictment, 
has the right to refuse to testify in court. He may not be compelled to testify 
in any way so as to incriminate himself nor may his personal papers be seized 
and brought into court to be used against him. Men have at times even re- 
fused to testify before other bodies such as legislative committees, on the 
ground that what they say might later be used as a basis for criminal charges. 
This seems to be stretching very far an important constitutional protection. 
In practice this right often benefits the man in high position more than a 
poorer person, for the police at times subject the latter to a “third-degree” 
inquisition in which, under pain, duress, and fear, they wring from him a 
confession, whereas a man higher placed is seldom so treated. The Supreme 
Court has been especially severe in its condemnation of all “confessions” that 
have been obtained by violence, force, and fear, in both national and state 
criminal cases . 18 These lectures from the high bench do some good, without 
doubt, but a substantial reduction in third-degree methods will probably have 

10 Adams v. U. S. (1942), 317 U. S. 269, 605. 

17 Lanzetta v. New Jersey (1939), 306 U. S. 451 (inti-gangster law); but see Minnesota v. 
Probate Court (1940), 309 U. S. 270 (psychopathic personality case) 

18 See Chambers v. Florida (1940), 309 U. S. 227; Hyslcr v. Florida (1942), 315 U. S. 
ah; ibid., 316 U. S. 642; Ward v. Texas (1942), 216 U S. 547; Ashcraft v. Tennessee 
(1944), 3 22 U. S. 143; Malmski v. New York (1945), 324 U. S. 401. 
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to wait upon a very considerable improvement in the personnel of police 
forces. 

Of course the accused person may testify voluntarily, and, if he does so, 
he can be cross-examined the same as any other witness. The privilege of not 
testifying is one that he must claim, for otherwise his voluntary testimony 
will be construed as a waiver of his right. 19 And it is not a violation of the 
rule against self-incrimination for the United States to use against an accused 
person the testimony that he gave voluntarily in a state court case. 20 

Witnesses and Counsel. The Constitution further guarantees to the accused 
that in the federal courts he shall have the rights “to be confronted with the 
witnesses against him; to have compulsory process for obtaining witnesses in 
his favor; and to have the assistance of counsel for his defense/' These guar- 
antees mark a considerable advance over earlier practices. Except that he 
must usually pay his own witnesses' expenses, and that the lawyer who is 
assigned to him by the court is not often one of the best, he is placed in a 
position fairly equal to that of the prosecution, to wage his own defense. 
There is evidence to indicate that the right to have counsel originally meant 
not that the public was obligated to employ a lawyer to defend a person, but 
only that he was entitled to have a lawyer to defend him if he could obtain 
one himself. The Supreme Court now holds that the Sixth Amendment re- 
quires that impecunious defendants in the United States courts are entitled to 
have counsel at public expense, but it has declined to say that they are en- 
titled to counsel at state expense in every criminal case in a state court. 21 And 
the right to counsel may also be waived by a competent accused person 23 
(although there is a saying in the profession that even a lawyer who serves as 
his own attorney has a fool for a client). 

Double Jeopardy. One of the clauses in the national bill of rights that is 
most difficult to explain is the provision in Amendment V that reads: “nor 
shall any person be subject for the same offense to be twice put in jeopardy 
of life or limb." The purpose of this guarantee is to prevent the government, 
which is as a rule the more powerful party, from using its power to carry 
prosecution to the extreme where it becomes persecution, and to wear out the 
accused person and use up his resources by repeated trials. Once a person has 
been indicted and put on trial he has been put in jeopardy and he has a right 
to have the case carried through to its conclusion. Of course, there are proper 
reasons for the judge to postpone a case— the illness of a juror or the prose- 
cutor, or the obvious spinting-away by the defense of a key witness for the 
prosecution, for example. If the jury is unable to agree there can be a retrial, 
but once an acquittal is obtained, the book is closed, except for proper appeals 

19 U. S. v. Monia (1943), 317 U S. 424. 

20 Feldman v. U. S (1944), 322 U. S. 487. 

21 Betts v. Brady (1942), 316 U. S. 455. See also Glasser v. U. S. (1942), 215 U. S. 60; 
White v. Ragen (1945), 324 U. S. 760, Rice v. Olson (1945), 324 U. S. 780. 

22 Adams v. U. S. (1942), 317 U. S. 269, 605 
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to higher courts. 28 There can never be legally a second trial for the same 
offense. On the other hand, a single act may be several offenses— one against 
a federal law, one against a state law, and possibly a third against some local 
ordinance. Hence it is not putting a man “twice in jeopardy” for each to pro- 
ceed separately against him. 24 This is a complication that is most noticeable 
in a federal system of government. In addition, however, different steps in 
the same course of action may be separate offenses against the law of the 
national or state government alone, such as, for example, possessing, trans- 
porting, and selling narcotics without a license, so that each step may be 
separately punished. 25 Furthermore, the action that subjects an offender to 
criminal prosecution may also open the door to civil suit against him for dam- 
ages. This piling up of penalties against offenders for the same acts is rather 
irrational, and the whole problem needs to be carefully reconsidered. 

Equal Protection in Criminal Cases. The Fourteenth Amendment requires 
the states not only to provide due process of law but also to give equal protec- 
tion of the laws. A deliberate state policy of excluding Negroes from juries 
has been condemned by the Supreme Court as denying equal protection. 20 
Similarly a “habitual offender” act that provided for the sexual sterilization of 
persons already twice convicted of chicken stealing but did not do the same 
for embezzlers was held to be unequal and unconstitutional. 27 

Procedure in Treason Cases. World War II brought to the Supreme Court 
its first opportunity to review a conviction for treason against the United 
States. The constitutional requirement for conviction in treason cases (Article 
III, sec. 3) is that “No Person shall be convicted of Treason unless on the 
Testimony of two Witnesses to the same overt Act, or on Confession in open 
Court.” The case of Cramer v. United States was a close one; the Supreme 
Court divided 5 to 4 in deciding it; but the majority held that the government 
had failed to present direct and clear evidence by two witnesses to the same 
overt act of treason. 28 

3. PROCEDURE IN CIVIL CASES 

A civil case is one of suit by one person against another— Smith versus 
Jones, or Gray versus the City of New York. The grounds on which civil suits 
may be brought (breach of contract, tort, etc.) are defined in the statutes and 
in the accumulated decisions of the courts. In a civil action there is no charge 
of came or misdemeanor, and no penalty will result to either party. Instead 
there will usually be a judgment requiring a payment of money or some other 

28 Palko v. Connecticut (1937), 302 U. S. 319, where the state appealed from a verdict 
of second degree murder and on retrial convicted Palko of first degree murder. 

24 U. S. v. Lanza (1922), 260 U. S. 377. 

■ 26 See Harvard Law Review, vol. 45, p. 535 (1932). 

26 Hill v. Texas (1942), 216 U. S. 400. 

27 Skinner v. Oklahoma (1942), 316 U. S. 535. 

28 Cramer v. United States (1945), 325 U. S. 1. 
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valuable thing. The public is not a party, except as it may be suing someone, 
or may be sued by someone, as in the case of Gray versus the City of New 
York for injuries suffered by Gray when struck by a city work truck. 

One of the most important constitutional rights of litigants in civil cases 
is that of jury trial. The Seventh Amendment to the Constitution provides 
for it in explicit language, as follows: 

In suits at common law, where the value in controversy shall ex- 
ceed twenty dollars, the right of trial by jury shall be preserved, and 
no fact tried by a jury, shall be otherwise reexamined, in any Court of 
the United States, than according to the rules of the common law. 

This right of jury trial is rather limited. (1) Suits at common law are indeed 
numerous, but there are also many suits in equity and additional ones based 
on statutes, and in these no jury trial is required by the Constitution. (2) The 
right "shall be preserved” as it was before 1788; it is not expanded by this 
section. (3) In fact the federal courts have very few suits at common law in 
which the amount in controversy is as small as indicated. (4) The right to a 
jury in civil cases may be waived by the parties and it frequently is. Thus, in 
short, this guarantee is not of the greatest importance, and the people might 
well have left it to Congress to define due process in civil cases. 

As a matter of fact under the Fifth and Fourteenth Amendment require- 
ments of due process of law the Supreme Court has evolved some guiding 
principles of due process in civil cases for both national and state governments 
that arc broader and more fundamental than the express requirement of jury 
trial. These principles are, in general, that the parties must have due notice 
and hearing, that the tribunal to try cases must be impartial and must have 
jurisdiction over each case that it handles, that the parties shall have substan- 
tially equal opportunity to present their facts and arguments, and that the 
proceedings must conform to the prescriptions of the statutes, the rules of 
court, and the general essentials of a fair trial. If these requirements are met, 
then the rights of all persons arc adequately protected in civil cases. 

4. THE REDRESS OF PUBLIC WRONGS 

Invasions of Individual Liberties by Government. Notwithstanding the im- 
posing array of substantive and procedural rights previously described, there 
are thousands of invasions of these rights by officers and employees of govern- 
ment every year. These wrongs and injuries to the individual emanate from 
all units of government, national, state, and local, and from all departments 
and divisions. Legislative bodies frequently pass acts that directly invade per- 
sonal rights, especially through police power regulations and tax laws. The 
courts often render wrong decisions, through the ignorance of judges and 
juries, or because under the pressure of an inflamed public opinion, or even 
from dishonesty. Men are sent to prison and fined who are in no way guilty, 
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and in civil suits the wrong party often wins. Most numerous pf the invasions 
of rights occur, however, in the executive branch and in the numerous law- 
enforcing and administrative sendees under it. There arc false arrests, illegal 
deportations, improper exclusions of children from school, damaging colli- 
sions between public trucks and private automobiles, and a thousand other 
types of invasion of personal rights. 

How Can Redress Be Obtained? To the individual sufferer in each such 
instance one question stands out as most important: What recourse, what 
remedies, has he to obtain restitution of the rights or possessions taken from 
him, or to obtain money damages if restitution is impossible? He desires to 
know the means by which the injury can be proved and redress can be ob- 
tained, for otherwise the right has little value. The ideal outcome in most of 
these cases is clear. Every person injured without fault of his own by any act 
or negligence of governmental officers and employees should obtain redress to 
the full amount of his loss or injury. Governments are created to “establish 
justice/' and one should have as much remedy for wrongs done by government 
as for those done by individuals, or even more. This idea is stated in many 
state constitutions in language somewhat as follows: 

Every person ought to find a certain remedy in the laws for all in- 
juries and wrongs which he may receive in his person, property or 
reputation; he ought to obtain, by law, right and justice, freely and 
without being obliged to purchase it, completely and without denial, 
promptly and without delay . 29 

The Law on This Subject. The law relating to the government's liability 
and the remedies available to the individual is found mainly in judicial deci- 
sions. The statutes on the subject are not numerous, and they cover only a 
small part of the subject. Hence it is that the student cannot go to the statutes 
to find a systematic statement of the government's suability and liability. He 
must piece together (a) judicial decisions, (b) statutes, and (c) actual practices, 
as best he can. In general there is no constitutional provision that cither en- 
sures or denies the individual the right to redress when his rights arc violated. 
It follows that the courts and the legislatures are ’almost entirely responsible 
for the law as it exists. Legislatures have it in their power to make practically 
all necessary changes. 

Threatened Invasions of Rights. Individuals may learn of threats to their 
rights before the actual occurrence thereof. If the threat is in the form of 
a bill in Congress, state legislature, or local body, individuals and groups can 
apply to their representatives and try to get it defeated. Great vigilance is 
needed here, since this is one of the front-line trenches in the defense of rights. 

Injunction. If the legislation has already been enacted, but not yet enforced, 
it is possible for the individual to apply to the proper courts through his at- 
torneys for an injunction to prevent the officers designated in the law from 

28 Illinois Const.. Art. I, sec. 19. 
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carrying it out. The court will sometimes issue a temporary order to forbid the 
enforcement of the act until a judicial test of it can be had. If the complain- 
ing individual can then show that he will suffer irreparable injury if the act 
is enforced, that he has no other effective remedy against it, and that the act 
is clearly unconstitutional, the temporary injunction may be made permanent. 
The term injunction means a court order forbidding certain parties to do par- 
ticular things that are specified in the order that would cause irreparable dam- 
age to certain others. 80 A person who violates such a court order is punishable 
personally by fine or imprisonment for "contempt of court.” 

The writ of injunction may be used to prohibit not only threatened inva- 
sions of rights, but also the continuance of wrongs already begun. Two other 
writs or court orders are also available in certain cases, namely habeas corpus 
and mandamus . These and the writ of injunction are often called the "Great 
Writs.” 

Mandamus. In cases where a public officer is clearly obliged to perform 
some duty for an individual under certain conditions, and refuses to act even 
after the individual has complied with these conditions, the person wronged 
may in many cases receive from the proper court an order called a "man- 
damus” in which the officer is commanded to do his duty or be held guilty 
of contempt of court. Thus, suppose an election official refuses to let a man 
vote who has fully complied with the law, or a 'local governing body refuses to 
renew a restaurant license after the owner has complied with all the legal 
requirements. In the first case perhaps the election official does not like the 
color or the politics of the voter; in the second the local authorities may want 
to try to enforce the "closed shop” on all restaurants, while the owner wishes 
to employ nonunion labor. Such arbitrary or capricious reasons for refusing 
to perform a clear legal duty are unlawful, and the court's mandate or man- 
damus will compel the officials to do what is right. 

The writ of mandamus may not be used against the President of the United 
States, and is usually not issued against a governor. Likewise it is not avail- 
able to compel Congress or a state legislature to act. It is very commonly 
used, however, against national, state and local administrative officers, from 
the heads of national departments down to the officials of towns and villages. 

Habeas corpus was mentioned in the preceding chapter. It is one of the 
most important forms of court orders for the enforcement of personal liber- 
ties by releasing individuals from prison or police custody when they are being 
illegally detained. The writ can be sued for by the person concerned or by 
others on his behalf, and if granted by the court it is an order to the cus- 
todian to deliver the person who is being detained to the court for a determin- 
ation of his right to freedom. Many important questions of substantive and 
procedural rights have been decided in connection with habeas corpus pro- 
ceedings. 

80 See Bouvier’s Law Dictionary, Rawle’s Third Rev., vol. I, pp. 1569 ff ; James Hart, An 
Introduction to Administrative Law With Selected Cases, pp. 458*67. 
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Suits for Damages. By the use of one of the three writs mentioned above, 
the court may forbid illegal actions, and require the performance of certain 
legal duties. In all cases a specific action is commanded, but there is no pay- 
ment of damages for injuries or losses already suffered. For such redress the 
normal procedure is for the individual through his attorneys to make a claim 
for damages, and if payment is not forthcoming to file a suit for damages in 
the proper court. The claim and suit might theoretically be against either the 
offending officers or employees as individuals, or against the governmental 
unit as a whole— the United States, or the particular state or local unit. Con- 
sider first the right of the individual to sue the governmental unit itself. 

Nonsuability of United States. One person can sue another successfully 
only when the court in which he files his suit has power to command the other 
party either to appear to answer the complaint or suffer the consequences, 
such as loss of property. Under the Constitution the judicial power of the 
national courts extends “to Controversies to which the United States shall 
be a Party.” 81 It does not follow that anyone who has a claim against the 
United States can hail the national government into court to answer him. On 
the contrary, the courts have said that the United States may not be sued 
without its own consent. 32 The courts being only an arm of the government 
cannot command it to be present. Not even one of the states may sue the 
United States in the federal courts without its consent, 33 and of course no 
state court has jurisdiction over a suit against the United States. 

States Not Suable by Individuals Without Consent. The judicial power of 
the United States extends also “to Controversies between two or more States; 
—between a State and Citizens of another State . . . and between a State, 
or the Citizens thereof, and foreign States, Citizens or Subjects.” 34 In the 
early case of Chisholm v. Georgia (1793) a citizen of North Carolina sued the 
State of Georgia for damages for property seized by the state during the Revo- 
lution. 30 Although the state denied the jurisdiction of the Supreme Court to 
hear the case, the latter, claiming it had jurisdiction, entered judgment against 
the state. This was at least a misinterpretation of the prevailing public senti- 
ment. An amendment to the federal Constitution (the Eleventh) was promptly 
proposed by Congress and adopted by the states. It reads as follows: 

The Judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted 
against one of the United States by Citizens of another State, or by 
Citizens or Subjects of any Foreign State. 

31 Art. Ill, sec. 2. 

32 U. S. v. Lee (1882), 106 U. S. 196; U. S ex id Goldberg v. Daniels (1913), 231 U. S. 
218, U. S. v. Michel (1931), 282 U. S. 656. 

33 Kansas v. U S. (1906), 204 U. S. 331. 

34 U S Const., Art III, sec. 2. 

35 2 Dallas (U. S ) 419 
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Now, suits against a state by any of its own citizens had never been within 
the scope of the national courts, and the state courts early adopted the rule 
that as arms of the state they could not entertain suits against the state to 
which the legislature did not consent. Thus today the individual may not sue 
either the United States or his own state or any other state, in any court, 
state or national, without the consent of the government being sued. When 
the proper officers of the national or state government lack adequate power 
to pay claims presented to them, or refuse to do so, and when the government 
in addition docs not consent to being sued, there is practically only one way 
in which a claimant can get relief, and that is to have a friendly member in 
the legislative body introduce a private claim bill, and to get it passed like 
an ordinary law. Such an act usually authorizes the payment of an amount 
stipulated in full settlement of the claim. 

Court of Claims. Congress handled practically all contested claims against 
the national government in this manner until 1855, when it created the Court 
of Claims. As later strengthened this court has jurisdiction over all suits for 
sums claimed against the government on the basis of "any contract, express 
or implied," as well as certain other suits that are covered by special laws. 
Thus the national government permits itself to be sued in these cases, and 
practically agrees in advance to pay the judgments rendered. The United 
States district courts may also entertain suits on contracts for not over $10,000 
against the United States. Governmental contracts include among others 
those for the purchase of land and goods, for personal services, and for the 
borrowing of money. Once such contracts have been made and performance 
has begun, the other parties have become vested with property rights. In 
making the government suable on contracts, therefore, Congress has given a 
special protection to property rights. 

The national government has made other provisions for judicial settlement 
of cases involving money and property rights. There is a special Customs Court 
for cases of alleged overcharges in import duties, a Court of Customs and 
Patent Appeals, and also a Tax Court for claimants who insist their taxes 
should be lower. Congress annually appropriates millions of dollars for tax 
refunds, many of which are awarded by these courts. 

Pension Claims. Two important classes of claims are definitely excluded 
from the jurisdiction of the Court of Claims, namely, (a) pension claims and 
(b) tort claims. While there are general laws under which pension claims may 
be filed and awarded, there are also hundreds of claims presented to Congress 
evdry year to allow pensions to men whose services or injuries do not come 
within the terms of the general laws. Such pensions require special legislation. 

Tort Claims. Tort claims are quite different. A tort is "a private or civil 
wrong or injury ... a wrong independent of contract/' 88 Some violations 
of private rights are so serious to the public at large as well as to the individual 
sufferer that by law they are declared to be "crimes" or "misdemeanors." But 

86 See Bouvier’s Law Dictionary, Rawle's Third Rev., vol. II, pp. 3285 ff. 
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there are many wrongs, injuries, and violations of private rights, not declared 
by law to be criminal. Such are injuries resulting from collisions on the high- 
ways, from the sale of impure foods or infected milk, from trespass on or de- 
struction of property, and many others. These are torts. In these cases there is 
no contract between the parties; they may not have seen each other before. 
Neither are there the elements of a crime. More commonly there is merely 
carelessness or negligence, but injury results to life, limb, or property, and if 
the case is between private parties there is usually ample ground for suit and 
recovery of damages. 

National Government and Torts. When the government or one of its offi- 
cers or employees commits the wrong and a private person suffers, the case 
is somewhat different. A national postal truck runs over a boy or damages a 
private automobile; a government food inspector destroys valuable goods while 
making an inspection; and so on. These are torts, or in the nature of torts. 
Such cases the Court of Claims may not handle. It is necessary for the injured 
person or his heirs to get Congress to pass a private bill before restitution or 
damages can be had. These cases are not as numerous as pension claims, nor 
is there any organization like a veterans' society to reward or punish Congress- 
men for their handling of such claims. There is much less political advantage 
to Congressmen in handling these tort cases and yet Congress has not seen 
fit to turn them over to a court to decide according to law. Each one is referred 
to one of the Congressional Committees on Claims, and there decided accord- 
ing to no publicly known or consistent standard. Little or no record of the 
committees' decisions is ever made public. Congress usually adopts what the 
committees propose. 

Thus the volume of "Private Acts" issued after each session of Congress 
records hundreds of special pensions granted by Congress, giving the name 
of each pensioner and the amount to be paid, and also numerous payments 
to satisfy private tort claims. Each of these acts provides "for the relief of" 
one or more persons named therein by authorizing the payment of definite 
sums of money like $1,000, $311.70, $61.15, and so on, in full settlement of 
the claim against the government. Many of these are personal injury cases 
resulting from collisions with government vehicles, but they are of great 
variety. 

The best that can be said of this method of settlement is that perhaps a 
crude sort of justice is finally done;' but it is done belatedly at considerable 
cost, and with a clumsy and expensive instrument— the Congress. How many 
cases are never settled it is impossible to say, but surely the certainty that 
compensation will finally be granted cannot be high. The United States dis- 
trict courts if authorized to do so could provide a more speedy, certain, and 
inexpensive settlement of such cases. 

Congress has made one small move toward relieving itself of this burden. 
Every executive department is authorized by law to settle claims of less than 
$1,000 where the injury is to property and not to the person, and where the 
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owner of the property agrees that the settlement is to be final. 87 This type of 
claim can be settled directly, without recourse to the courts. But again prop- 
erty rights are placed ahead of personal. If one's automobile is damaged by a 
mail truck to the extent of $1,000 or less, the post office department may settle 
the claim, but if a pedestrian is run over by the same truck and suffers bodily 
injuries that cost him heavily for hospitals and doctors, or if he is unlawfully 
arrested or detained by government officials, only a private bill passed by 
Congress will avail, as a rule, to give him compensation. 

REFERENCES 

E. M. Borchard, “Government Liability in Tort," a series of articles in Yale 
Law Journal , vol. XXXIV, pp. 1-45, 129-43, 229-58; vol. XXXVI, pp. 1-41, 
"757-807, 1039-1100; Columbia Law Review, vol. XXVIII, pp. 577-617, 
73475 - 

, Convicting the Innocent: Errors of Criminal Justice , New Haven, 1932. 

Duke University Law School, Law and Contemporary Problems, Spring, 1942, 
“Governmental Tort Liability." 

J. M. Mathews, The American Constitutional System , 2nd ed., New York, 
1940, 23-31. 

Edward G. Jennings, “Tort Liability of Administrative Officers," Minn. Law 
Rev ., vol. 21, pp. 229-62 (1937). 

Leon T. David, The Tort Liability of Public Officers, Chicago, 1940. 

James Hart, An Introduction to Administrative Law with Selected Cases, New 
York, 1940, Part V. 

See also References at end of Chapter 20, above. 

d7 Act of Dec. 28, 1922, 42 Statutes at Large 1066; U. S. Code Annotated, Title 31, ch. 6, 
sec. 215. 



CHAPTER 2 2 


The United States and International Relations 


A recent magazine article depicted a supposedly normal businessman who 
“rarely has time to ponder the world outside Indianapolis/' There must be 
many others, perhaps millions like him— businessmen, farmers, workmen and 
assorted other citizens, both men and women. There is no class that has a 
monopoly on limited horizons. Many such persons even get into Congress and 
other high official circles. 

Fortunately there are other equally normal men and women— and an in- 
creasing number of them— who are intensely aware of the world beyond their 
doorsteps. New recruits are always welcome to this group. A famous one was 
Wendell Willkie who, after failing to attain the Presidency, took an extended 
trip abroad, learned that this is One World , told his fellow citizens about his 
great discovery in a very persuasive book, and became a leader in the move- 
ment for effective international cooperation. 

It is customary to say that the world has changed, that it has shrunk in 
size due to the speeding up of transportation and communications. This 
change, it is .added, brings us in effect closer to our neighbors in other nations 
and makes international relations more important to us. There is considerable 
truth in this view but it can easily be overemphasized. To those who Estab- 
lished the independence and the Union of the United States nearly two hun- 
dred years ago, what Wendell Willkie learned would not have been startling. 
They knew it perfectly well in their own time, even though it took much 
longer then to cross the Atlantic. The real change in our time is the “collapse 
of space" through technological change, with a corresponding expansion of 
our mental horizons. There has been an awakening of large sections of the 
public in the United States to the importance of international policy. Many 
persons are learning that what happens in other parts of the world is not 
really “foreign" to us, and that the surest way to get into international trouble 
is to pursue a policy of indifference to world affairs. Wartime discoveries in 
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new methods of destroying people and places, including the atomic bomb, 
give solemn warning to all. 

If geography alone ensured security and the ability to live in isolation from 
other nations, the United States would seem to be the most fortunate of 
nations. Without rivals to the north or the south, it is separated by broad 
oceans from the nearest great states to the east and the west. It has a large 
population and tremendous industrial and agricultural resources. In spite of 
these fortunate circumstances the United States has from the first been in 
close contact with, and often in danger from, the great states of Western 
Europe. More recently it has been threatened also from the Far East. 

NATIONAL CONTROL OF EXTERNAL AFFAIRS 

Struggling for independence 170 years ago, and much weaker then than it 
is today, the nation allied itself to one European nation and sought aid from 
others. Later it attempted a policy of neutrality and isolation, but time and 
again found itself endangered if not directly embroiled in the struggles of 
great powers. All its major pronouncements of international policy— Washing- 
ton's neutrality proclamation, the Monroe Doctrine in its several forms, the 
Open Door in China, the demands for freedom of the seas, and various others 
—represent reactions to critical situations elsewhere in the world, in which 
American interests were seriously involved. International relations, in short, 
are not a matter of free choice for any nation, but mainly a problem of neces- 
sary adaptation to conditions that arise. The Japanese attack on Pearl Harbor 
gave sharp emphasis to this point. 

Early Central Control over External Affairs. In the War for Independence 
the thirteen states stood together as one against the common enemy and in 
their dealings with other nations. The Continental Congress controlled the 
international relations of the United States even before the Articles of Con- 
federation were adopted. In this important respect the several states were never 
really separate or independent of each other. By mutual consent if not by 
sheer necessity there was national, not state, control in this field. 

Under the Articles of Confederation (1777-88) this control by Congress was 
definitely confirmed in writing by all the states, and was made exclusive. The 
pertinent clauses of the Articles were as follows: 

The United States in Congress assembled, shall have the sole and 
exclusive right and power of determining on peace and war, except 
in cases mentioned in the sixth article [self-defense by a state in case 
of actual invasion by an enemy]— of sending and receiving ambassa- 
dors— entering into treaties and alliances, [with a proviso to protect 
state control over tariff rates, imports, and exports]— of establishing 
rules for deciding in all cases, what captures on land or water shall 
be legal, ... of granting letters of marque and reprisal in times of 
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peace— appointing courts for the trial of piracies and felonies com- 
mitted on the high seas. . . . Art. IX. 

No state witl^out the consent of the United States in Congress 
assembled, shall send any embassy to, or receive any embassy from, 
or enter into any conference, agreement, alliance or treaty with any 
king, prince, or state; . . . 

No two or more states shall enter into any treaty, confederation 
or alliance whatever between them, without the consent of the 
United States in Congress assembled. . . . Art. VI. 

These and other specifications in the Articles make it clear that the United 
States was considered by the people as one nation for all important purposes 
of international relations, peace and war. France, Holland, and later other 
nations accepted this situation and dealt only with the representatives of the 
nation as a whole. Thus the field of external affairs was one in which the 
confederacy or union had some real authority, and in which central control 
existed from the outset. 

Organization for Foreign Affairs Under the Articles. Lacking a national 
executive the new nation had no choice but to entrust foreign affairs to Con- 
gress. In 1777 that body organized the Committee of Foreign Affairs, consist- 
ing of five members, whose duty it was to conduct correspondence with Amer- 
ican representatives and friends abroad. This committee method of handling 
foreign affairs did not prove satisfactory. A special committee in 1780 criti- 
cized “the fluctuation, the delay, and indecision to which the present mode 
of managing our foreign affairs must be exposed,” and recommended that 
there be a department of foreign affairs, headed by a secretary. In 1781 Robert 
R. Livingston was appointed the first American secretary of foreign affairs, 1 
but the Committee continued for purposes of policy, and to supervise the 
work of the secretary. 

Provisions of the Constitution. The framers of the national Constitution 
had through experience become deeply concerned that there be a correct 
organization for all international dealings by the United States. The Com- 
mittee of Detail of the Federal Convention first proposed that the Senate 
have the power to make treaties and to appoint ambassadors, but Madison, 
who had served in Congress, was opposed to this, and he urged that the 
President should have the power. Madison's suggestion was adopted, but the 
consent of the Senate was required for the making of treaties. The sections 
of the Constitution that bear directly on the problems of foreign affairs read 
as follows: 

[The President] shall have Power, by and with the Advice and 
Consent of the Senate, to make Treaties, provided two-thirds of the 
Senators present concur; and he shall nominate, and, by and with the 

1 Short, The Development of National Administrative Organization in the United States, 
PP- 4 6 * 47 > 55 * 61 - 
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Advice and Consent of the Senate, shall appoint Ambassadors, other 
public Ministers and Consuls . . . 

[The President] shall receive Ambassadors and other public Min- 
isters . . . 

No state shall enter into any Treaty, Alliance, or Confedera- 
tion . . . 

No state shall, without the Consent of Congress, . . . enter into 
any Agreement or Compact with another State, or with a foreign 
Power, or engage in War, unless actually invaded, or in such im- 
minent Danger as will not admit of delay. 

This Constitution, and the Laws of the United States which shall 
be made in Pursuance thereof; and all Treaties made, or which shall 
be made, under the Authority of the United States, shall be the 
Supreme Law of the land . . . 2 

While the power over external relations is not completely covered by these 
provisions, certain general lines are clearly laid down. (1) The states as such 
have no direct part in the conduct of foreign relations. (2) The national gov- 
ernment is given exclusive control over external affairs. (3) In the national 
government, the President has the initiative, but he is checked by the Senate's 
participation both in the ratification of treaties and in the approval of appoint- 
ments to the principal posts in the foreign service. 

The States and Foreign Affairs. Because the American system of government 
is federal, it is necessary to consider more fully the position of the states with 
respect to the control of foreign affairs. “Treaties’' by the states with foreign 
powers are expressly forbidden, but lesser “agreements and compacts” are 
possible if Congress gives its consent. One such agreement, between New 
York and Canada respecting a bridge over the Niagara River, may be given 
as an example. And where the interests of particular states are deeply involved 
in some negotiation between the United States and either Canada or Mexico, 
it is not uncommon for the national government to utilize representatives of 
the border states as assistants and advisers in drawing up the treaties. Such was 
the case when the boundary of Maine was in dispute a century ago, and also 
more recently when the water-power rights of New York were involved in a 
proposed treaty with Canada for a deep-sea waterway. The states as such are 
not parties to the treaty, but are consulted before it is concluded. It is also 
possible for treaties to authorize border states to take action in certain extradi- 
tion cases without going through the State Department in Washington. This 
has been done in a treaty with Mexico. 

The division of powers between the national government and the states, 
under which the states can exercise independently many powers that affect 
foreigners, occasionally leads to difficulties for the national government. 8 For 

2 U. S. Const., Art. II, sec. 2, par. 2; sec. 3; Art. I, sec. 10, pars. 1, 3; Art. VI, par. 2. 

8 See H. W. Stoke, The Foreign Relations of the Federal State, Baltimore, 1931. 
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example, laws are passed by the states restricting the property rights of aliens 
ineligible to become citizens, such as the Japanese, or there is discrimination, 
open or concealed, against foreigners who try to go into local businesses. Some- 
times aliens are attacked by mobs, whereupon their home countries demand 
that the offenders be punished, but the courts in the state concerned, using 
the jury system, may find it difficult to convict. In such cases the treaty rights 
of foreigners in this country may be seriously invaded. The foreign government, 
has a right to hold the national government of the United States responsible 
because the nation alone is internationally recognized* The nation has no 
right under international law to plead lack of power to enforce its own treaties 
and its constitutional powers are now admitted to be adequate for the enforce- 
ment of all its treaty obligations without regard to any state objections. Con- 
gress is in fact very reluctant to interfere with or to apply compulsion to the 
states in such matters, but it certainly does not lack the power to carry out 
its treaty obligations. 

Labor Treaties, the ILO, and State Rights. The point just made may be 
illustrated from the field of labor. For some years the United States has been 
a member of the International Labor Organization. This body draws up proj- 
ects for treaties to improve the conditions of labor throughout the world. It is 
believed that only by international agreement can some of the evils of long 
hours and poor working conditions be eliminated; and that until some of 
these evils can be at least reduced it will be impossible to put an end to com- 
petitive underbidding and tariff wars among the nations. It happens, however, 
that in certain federally organized nations like Canada and the United States 
the member states or provinces and not the national governments pass most 
of the labor legislation. Is it necessary, then, to submit such a treaty to each 
member state or province in the federation in order to procure the legislation 
needed to carry out the labor treaty? The highest court for Canada has ruled 
in effect that this is necessary in that country. The opposite opinion prevails 
in the United States. 

Treaty Legislation. This difference of views turns upon two related ques- 
tions: the scope of the treaty-making power, and the right of the central gov- 
ernment to enact “treaty legislation. 1 ” 1. The Constitution puts no express 
limits on the treaty-making power of the United States. That power is sup- 
posed to be ample for every international need. Consequently the so-called 
“reserved powers” of the states do not limit the treaty-making power. 4 Treaties 
need not, therefore, be limited to the list of subjects set forth in the Constitu- 
tion on which Congress may legislate. 

2. Once a treaty has been made under the authority of the United States, 
Congress has the power to enact the necessary “treaty legislation,” which may 
be defined as legislation to put a treaty into effect. This is true no matter 
what the subject matter of the treaty. Here again the specific items of Con- 
gressional power in the Constitution are not controlling because Congress is 

4 Missouri v. Holland (1920), 252 U. S. 416, U. S. v. Belmont (1937), 301 U. S. 324. 
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authorized to pass all laws that are necessary or proper to carry into execution 
any and every power vested by the Constitution in the national government 
or in any department or officer thereof. 

The Chaco Arms Embargo Case. One of the most interesting explanations 
of the nation's power in foreign affairs appears in a Supreme Court decision 
of 1936. The case involved the prosecution by the government of an exporting 
company for conspiring to sell machine guns to Bolivia at a time when the 
President, under a power delegated to him by Congress, had proclaimed an 
embargo against such shipments. 5 The act of Congress provided 'That if the 
President finds that the prohibition of the sale of arms and munitions of war 
in the United States to those countries now engaged in armed conflict in the 
Chaco may contribute to the reestablishment of peace between those coun- 
tries," he should, after certain consultations, make proclamations to that 
effect, and then such sales were to be unlawful. A severe penalty was provided 
by Congress for violations of the act. The defendants contended that this act 
made an unconstitutional delegation of legislative power to the President. It 
gave him unlimited power to make the proclamation or not to make it as he 
saw fit. 

External and Internal Powers Distinguished. The Court's opinion as to the 
nature of the power over external affairs is so significant that a substantial 
quotation from it is necessary. Stressing the difference between powers over 
external and internal affairs, the Court said: 

The two classes of powers are different, both in respect of their 
origin and their nature. The broad statement that the federal govern- 
ment can exercise no powers except those specifically enumerated in 
the Constitution, and such implied powers as are necessary and 
proper to carry into effect the enumerated powers, is categorically 
true only in respect of our internal affairs. In that field, the primary 
purpose of the Constitution was to carve from the general mass of 
legislative powers then possessed by the states such portions as it 
was thought desirable to vest in the federal government, leaving 
those not included in the enumeration still in the states. . . . That 
this doctrine applies only to powers which the states had, is self- 
evident. And since the states severally never possessed international 
powers, such powers could not have been carved from the mass of 
state powers but obviously were transmitted to the United States 
from some other source. ... 

As a result of the separation from Great Britain by colonies, acting 
as a unit, the powers of external sovereignty passed from the Crown 
not to the colonics severally, but to the colonies in their collective 
and corporate capacity as the United States of America. Even before 
the Declaration, the colonies were a unit in foreign affairs, acting 

6 U. S. v. Curtiss Wright Export Corporation (1936), 299 U. S. 304. 
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through a common agency— namely the Continental Congress, com- 
posed of delegates from the thirteen colonies. . . . Sovereignty is 
never field in suspense. When, therefore, the external sovereignty of 
Great'Britain in respect of the colonies ceased, it immediately passed 
to the Union. . . . 

It results that the investment of the federal government with the 
powers of external sovereignty did not depend upon the affirmative 
grants of the Constitution. The powers to declare and wage war, to 
conclude peace, to make treaties, to maintain diplomatic relations 
with other sovereignties, if they had never been mentioned in the 
Constitution, would have vested in the federal government as neces- 
sary concomitants of nationality. 

Much might be said both in support and in refutation of this doctrine, but 
there it stands, authoritatively stated. If it be true, the power over external 
affairs does not depend on the Constitution. The latter document may de- 
fine the manner in which and the officers by whom it shall be exercised on 
behalf of the nation, but such clauses could not set aside the dominant fact 
that the full power must continue to exist, and that it belongs to the nation 
as a unit, not to the states. 6 

Overlapping of Powers. The doctrine as stated seems also to imply that 
there is a sharp and clear line between the external and the internal powers 
of government, but the decision itself shows that the line cannot be drawn. 
Here certain corporations and individuals were to be punished within the 
country for acts they had done entirely within the country but in violation of 
the nation's laws on external affairs. To make effective the external powers, 
internal powers of every type may have to be brought into use, and since the 
external powers are dominant and sovereign, the internal powers must bend 
to external necessities. Thus, for example, the internal powers are divided 
between the nation and the states, but can the states stand up against the 
exercise of the national external powers when a conflict comes? In general, 
this is impossible. The reserved powers of the states to control property rela- 
tions, for example, bend before the treaty power, the war power, and the other 
external powers of the national government. 

Scope of the Nation's External Power. A power that inheres in the nation 
because it i$ a nation; a power that is not granted by the Constitution but 
merely allocated in its totality to the national government rather than to 
the states, is very hard to limit by any words of the Constitution. Many citi- 
zens of the United States who are unprepared for the active role that the 
nation must play hereafter in international affairs look to the Constitution as 
a shield against international commitments. They are likely to find it a 

6 The author of this decision was Associate Justice George Sutherland. Some years earlier 
he had delivered a Series of lectures at Columbia University m which his ideas had been more 
fully expounded. See George Sutherland, Constitutional Power and World Affairs, New 
York, 1919. 
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Maginot Line. This nation like every other one must do what is necessary 
internationally for its own self-preservation. Becoming a member of the 
United Nations is only an important first step. Whenever the world is ready 
for world federation, and whenever United States membership in a world 
federation becomes necessary to save the American people from destruction 
by other nations, or wise from the viewpoint of national policy, the power of 
the nation to enter such a federation even at the expense of its so-called 
“sovereignty” will be found to be ample. 7 The existence of a written Constitu- 
tion, or of reserved powers in the states, is not a limitation upon the nation's 
power in external affairs. 

THE PRESIDENT AND THE CONTROL OF EXTERNAL 
RELATIONS 

Delegation of Powers to President. The decision quoted above also consid- 
ered the delegation to the President of the power to proclaim embargoes. It 
is shown that under the Constitution the national power in external affairs 
is vested in fewer hands than is the case with the internal powers. “In this 
vast external realm, with its important, complicated, delicate and manifold 
problems, the President alone has the power to speak or listen as a represent- 
ative of the nation. He makes treaties with the advice and consent of the 
Senate; but he alone negotiates. Into the field of negotiation the Senate can- 
not intrude; and Congress itself is powerless to invade it. As Marshall said 
in his great argument of March 7, 1800, in the House of Representatives, 
The President is the sole organ of the nation in its external relations, and its 
sole representative with foreign nations/ ” The Court then proceeds to show 
how, in external affairs, where inside knowledge, secrecy, despatch, and unity 
of purpose are often necessary, it is best to “accord to the President a degree 
of discretion and freedom from statutory restriction which would not be ad- 
missible were domestic affairs alone involved. Moreover he, not Congress, has 
the better opportunity of knowing the conditions that prevail in foreign coun- 
tries, and especially is this true in time of war. He has his confidential sources 
of information. He has his agents in the form of diplomatic, consular and 
other officials.” In short, the delegation of power in this particular “neutral- 
ity” law was wholly justifiable since it accorded with the President's already 
extensive constitutional power in external affairs. 

The broad power over external affairs having been stated, it is desirable to 
consider next the specific elements of this power and the methods of exer- 
cising it. 

1. The Power of Recognition . In order that there may be foreign relations 
at all, various foreign powers, their governments, and their territorial limits 
must be recognized. The “power of recognition” is in fact provided for in the 

7 See Edward S. Corwin, The Constitution and World Organization, Princeton Univer- 
sity Press, ig44. 
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Constitution but not in those words. Recognition is usually given through the 
simple device of receiving ambassadors or other public ministers who are sent 
to establish relations with the country to which they are sent. In this way 
new states are given recognition, and also new governments in old states. This 
power to receive foreign ambassadors and ministers is conferred by the Con- 
stitution on the President alone. Neither the Senate nor Congress as a whole 
has any control over it. 

The power to recognize includes of necessity the power to refuse to recog- 
nize, and also to terminate recognition. Representatives of foreign govern- 
ments who are sent here may have to live as private citizens for lack of being 
recognized, and in the meantime their governments go unrecognized. Such 
was the case with USSR between 1917 and 1933, and such has often been the 
case with revolutionary governments in Latin America as well as in Europe, 
In similar ways, or by refusing to send consuls, the President may refuse to 
recognize territorial conquests, such as those of Japan in Manchuria and of 
Italy in Ethiopia during the 1930s. There is a danger in the use of this power, 
for governments whose claims go unrecognized will have grounds for animos- 
ity toward us. The dangers that come from a premature recognition of a rebel 
government can also be easily understood. 

The President's recognition or nonrecognition of a new government is bind- 
ing on the courts and on Congress, as well as on the people of the United 
States. It may seriously affect property rights and other interests. 8 No other 
branch of the government can legally go behind what the President has done, 
or question his reasons. Because of the important issues involved, the President 
has on occasion admitted the desirability of having the advice of Congress, 
but he has never yielded to that body the power to make the recognition. 

Dismissal and Recall of Diplomats. When the policy of a government that 
the United States has recognized causes offense, or when the representative 
of any recognized country commits acts that are unbecoming a diplomat, the 
President has the power also (a) to ask the foreign government that the repre- 
sentative be recalled, or (b) to dismiss him and send him home, and (c) to 
recall the American representative in that country. In its extreme form this 
is known as breaking off diplomatic relations, and it is a very serious step, since 
it may lead to other incidents and ultimately to war. 

2. Control of Communications with Foreign Powers. The control of official 
communications with foreign powers is one of the important elements in the 
control of external relations. The laws of the United States forbid private in- 
dividuals to undertake diplomatic negotiations with foreign powers, and the 
houses of Congress are also without means of beginning such negotiations. 
They have "neither eyes to see nor ears to hear" the agents of other nations. 
By law and by custom the President's office has complete control in this field, 
although the Department of State as the President's agency handles most 
communications, both oral and written, and most of the less important ones 


8 U. S. v. Belmont (1937), 301 U. S. 324. 



378 THE UNITED STATES AND INTERNATIONAL RELATIONS 

are never seen by him. The chief sources of communications dealing with 
foreign affairs are (a) the many American foreign service officers scattered 
throughout the world, (b) foreign ambassadors, ministers, and consuls in the 
United States, and (c) the departments of foreign affairs of other nations. 

3. Power to Appoint and Control Foreign Service Officers. The President's 
complete control of all official diplomatic communications results from his 
power to appoint ambassadors, other public ministers, and consuls, as well 
as the Secretary of State and the principal subordinates in the State Depart- 
ment, and from his executive powers of control over those whom he appoints, 
including the power to remove them. It is true that the Senate must give its 
consent to the President's appointments to all regular positions in the service, 
but this gives it no control over the individuals so appointed. Furthermore, 
almost from the beginning of the national government the President has exer- 
cised the power to appoint special commissions to negotiate treaties with other 
countries, and special agents to go abroad to seek out information and to 
make contacts important to the President, and to do these things without 
Senate approval. Indeed, in some cases the Senate does not know that the 
President has such confidential agents abroad, or who they are. Since they 
hold no public offices, they do not require regular appointments. 

4. The Making of Treaties. In the making of treaties there are certain initial 
stages for which the Constitution does not provide. Someone has to decide 
that a certain kind of treaty with certain countries would be desirable. It may 
be the State Department that first gets the idea, but it is the President who 
must give the approval for going ahead, and any ideas that he has on the sub- 
ject must be carried out by the department unless the President can be con- 
vinced that he is making a mistake. Approaches must next be made by the 
Secretary of State to ambassadors and ministers of the foreign countries resi- 
dent in Washington, or by American representatives abroad to the foreign 
offices there. In none of these matters does Congress have any part. Individual 
members, or the committees on foreign relations, may approach the President 
to start negotiations looking toward some kind of treaty, but they cannot set 
the ball rolling. These statements run counter to the interpretation sometimes 
put on the words "advice and consent of the Senate" in the clause on treaty 
making, but ever since Washington's unfortunate experience there have been 
few if any formal attempts 01^ the part of Presidents to get the Senate's advice 
in advance. If he is wise he talks the matter over confidentially with party 
leaders and the members of the Senate Committee on Foreign Relations, but 
he may go ahead even without doing this. 

Preliminary Negotiations. Preliminary negotiations may go on in Wash- 
ington or in foreign capitals. These negotiations are confidential and secret. 
At the time of World War I there was much criticism here and abroad of this 
kind of "secret diplomacy," and especially of the "secret treaties" that certain 
countries had with each other. President Wilson in the Fourteen Points 
stressed the need of "open covenants, openly arrived at," but he found at 
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Versailles that treaties cannot be negotiated in a combined newspaper room 
and telegraph office with any prospect of success. Under conditions of com- 
plete publicity, compromises and concessions on the part of the different 
countries represented are almost impossible. 

Submission to the Senate. If the negotiators can agree, a treaty is drawn up, 
signed, and transmitted to the governments concerned. In the American sys- 
tem, the President then submits the measure with a letter of explanation to 
the Senate. A leading authority insists that the action of the Senate in passing 
upon treaties is part of the negotiation, and not part of the ratification . 9 His 
reason for this is that the Senate has power to propose amendments or reser- 
vations to the document, and that when this is done it is necessary for the 
President to submit the amendments or reservations to the other nations for 
their further consideration. Thus negotiations have not really ended. This 
probably places too much emphasis on the technical step called “ratification” 
which, in a strict sense, is an action of the President alone after the Senate has 
approved a treaty. On the other hand, the Senate does not meet the represent- 
atives of the other nation, and thus can hardly be said to have any part in the 
negotiation. 

Secret and Open Sessions. The Senate's procedure on treaties is to submit 
them first to the Committee on Foreign Relations, and to await its report be- 
fore taking further actipn. Then the Senate usually goes into executive session 
where the measure is debated, and amendments or reservations may be offered. 
It was once the uniform custom of the Senate in its consideration of treaties 
to meet in secret executive session. By executive session is meant, of course, 
a session in which executive rather than legislative business is taken up. 
Treaties have been placed in the class of executive business, despite the fact 
that they become laws when ratified. Most persons think of all executive ses- 
sions as secret, but the Senate, in its historic struggle over the approval of 
the Versailles Treaty, decided to hold open executive sessions, and such ses-- 
sions can be ordered at any time now when a treaty is being considered. Un- 
less there is a special vote for open sessions, the proceedings arc held in secret, 
the galleries are cleared, and every member and officer present is enjoined by 
the rules to maintain secrecy about what is done until the Senate by its own 
vote removes the injunction. The punishment for violating the pledge of 
secrecy may be expulsion in the case of a member, dismissal and punishment 
for contempt in the case of a clerk or other officer. 

The actual treaty veto of the Senate will be considered a little farther along. 

Final Steps on Treaties. If a treaty comes out of the Senate approved with 
proposed amendments or reservations, the President may submit the proposed 
changes to the other powers involved, and if they agree to them, he may pro- 
ceed to the next steps in the process. Otherwise he may recall the treaty at 
any time, and the Senate has no power of its own to revive a treaty that has 
gone back to him. Assuming that it has approved a treaty without amendment, 

9 J. M. Mathews, American Foreign Relations, p. 398. 
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or that the other powers have accepted the proposed amendments, the next 
steps toward making it effective are three: ratification of the treaty by the 
President; exchange of ratifications with the other powers concerned, assum- 
ing that they have also ratified; and proclamation of the treaty by the Presi- 
dent. This proclamation 'is published separately while the- treaty itself, as 
approved, is printed in the volume of private acts at the end of the session of 
Congress. s 

Contents of Treaties. A brief perusal of the index of a leading collection of 
American treaties shows the following subjects dealt with among others: 
arbitration of international disputes; claims of one country or its citizens 
against another; commerce and navigation; consular arrangements between 
countries; copyrights, trade-marks, and patents; estates and wills of persons 
who die abroad; extradition of criminals; naturalization of aliens; neutral rights 
in time of war; peace and amity treaties; and property rights and rights of 
trade. 

In addition there is a series of multilateral treaties (involving many nations), 
also called "international acts,” relating to the Red Cross, weights and meas- 
ures, health matters, suppression of the opium trade, submarine cables, rail- 
roads, the white slave traffic, the laws of war, and many other things. 

Treaties and Laws. In their legal effect these treaties are laws. This is espe- 
cially true of treaties that are "self-executing,” i.e., that require no act of 
Congress to put them into effect, but the relationship between treaties and 
laws passed by Congress is not always clear. According to the Constitution 
every law passed by Congress "in pursuance” of the Constitution is a supreme 
law of the land, and every treaty made "under the authority of the United 
States” is a supreme law. Which prevails in case of conflict? Since they are 
of equal validity, as a rule the self-executing treaty or the law that was last 
made prevails over the other. Thus, if a law enacted by Congress on the sub- 
ject of foreign commerce covers ground previously regulated by treaties, the 
courts in this country must enforce the law, not the treaties. The foreign 
countries may seek redress from the treaty-making power of the United States, 
since the treaty is still morally binding, but nothing can be done about it 
unless Congress is willing to back down and change the law. 

Legislation to Carry Out Treaties. If a treaty cannot be made effective 
without enforcing legislation or appropriations enacted by Congress, the latter 
is in a sense morally bound to enact the legislation, but legally it is entirely 
free to refuse to do so. Usually there is sufficient harmony between the execu- 
tive and the Congress so that the needed legislation is enacted. When state 
legislation is needed, uniform state action can hardly be expected, but, as we 
have seen, Congress may enact what the English courts have called "treaty 
legislation,” i.e., legislation based upon the treaty, and to carry it into effect. 

The Two-Thirds Vote oir Treaties. Votes upon treaty amendments and 
reservations and upon other motions connected with treaty are by ordinary 
majority; only the final vote requires the two-thirds vote, and this is two-thirds 
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of those present and voting (assuming a quorum to be present), and not two- 
thirds of the entire membership. 

The one-third-plus-one of the Senators required to defeat a treaty, or to 
force obnoxious amendments upon the President and upon the Senate major- 
ity, may represent far less than a third of the people. The seventeen states 
smallest in population have fewer inhabitants than the single state of New 
York, yet these seventeen states, with less than ten per cent of the national 
population, have enough Senators to defeat a treaty. The vote against adher- 
ing to the World Court was cast by a group of Senators representing far less 
than a third of the population. The danger of minority control over treaties, 
to which James Wilson pointed in the Federal Convention when he proposed 
that treaties be adopted by a majority vote, has in fact come to pass. There 
has in consequence been considerable discussion of a proposed change in the 
Constitution to establish majority rule, or to have treaties ratified by a simple 
majority vote of both houses. No amendment proposed to this end has been 
pushed with enough vigor to promise early success, 10 but other developments 
of recent years suggest the conclusion that such an amendment may not be 
required. It is sufficiently clear, however, that if the United States had only 
the ordinary treaty-making process on which to rely in making agreements 
with other nations, its position would be an unhappy one. The treaty veto of 
one-third-plus-one of the Senators tips the scales heavily in favor of American 
isolationism. 

Conflicts Between Senate and President over Treaties. Senators fundamen- 
tally represent their districts, which are states, and the classes and groups 
predominant in those districts. There are very few who are able to rise en- 
tirely above their local interests in considering matters of foreign affairs, as 
the Presidents must. Consequently all Presidents in recent generations, Re- 
publicans and Democrats alike, have been defeated on important treaty pro- 
posals by combinattons of opposing Senators, sufficient to make up the onc- 
third-plus-one necessary to reject a treaty, or at leist sufficient by their threat 
of rejection to force the adoption of stultifying amendments and reservations. 
Proposals for improved arbitration treaties, for adherence to the World Court, 
and for membership in the League of Nations, as well as less important trea- 
ties, met the same fate at the hands of the Senators — defeat! A number of 
motives undoubtedly played a part in these rejections of treaties. For political 
reasons, that is, to hold in line the voters in their own states, many Senators 
found it necessary to be thoroughly nationalistic, against all "truckling to for- 
eign potentates/' while others were personally and by conviction "isolationist" 
in extreme degree. Numerous reservations proposed to treaties showed a pur- 
pose to force the President to come to the Senate for approval in every pos- 
sible case of a foreign commitment. The opposition of the Senators arose in 

10 See D. F. Fleming, The Treaty Veto of the American Senate; R. J. Dangcrfield, In 
Defense of the Senate; Lmdsay Rogers, The American Senate, Chs. I-III; Kenneth Cole- 
grove, The American Senate and World Peace . 
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part from their determination to preserve and to increase the power of the 
Senate vis-d-vis the President. 

Recent Change of Senate Attitude. Even before World War II there was 
evidence of a change in the attitude of the Senators. It was a Senate with a 
Republican majority that defeated the League of Nations covenant after 
World War I and that held an isolationist viewpoint throughout the 1920s. 
The return to power of the Democratic party in the early 1930s brought a 
partial change in attitude. Furthermore the Senate leaders in the fight against 
the League began to drop out and some of the younger men who replaced 
them, untinged by anti-Wilsonism, urged the Senate to adopt a constructive 
program of international cooperation. The continuous pounding of certain 
leading newspapers against Senate isolationism, and the obvious shift in 
public opinion in favor of more international cooperation, also had some 
effect. It became increasingly clear that the Senate was in bad repute for its 
myopic isolationism, and that it could begin to regain public favor only by 
a change of attitude. 

The shock and disillusionment of World War II finally produced the long- 
awaited reversal. Spurred on by similar action in the House, the Senate passed 
a strong resolution favoring full participation by the United States in an inter- 
national organization to prevent war. Later the Senate passed by large ma- 
jorities various measures for bnnging the United States into the United 
Nations organization and for other international purposes. This temporary 
change of attitude may become permanent, but of this there is no certainty 
as yet. Political attitudes are as changeable as the weather. In the meantime 
it must not be forgotten that the treaty veto power of the Senate still stands, 
and that it is a power that can be exercised by far less than a majority of the 
Senators. 

5. International Agreements by Joint Resolutions. One factor in the recent 
change of Senate attitude was the realization that treaties do not constitute 
the only method for effecting international agreements. Students of the Con- 
stitution and of international law had been aware of this for some decades 
but it dawned upon the majority in Congress only within the last few years. 11 
With a President then in the White House who was willing to use his con- 
stitutional powers to the utmost to procure international agreements to pre- 
vent wars, the Senators suddenly realized that the right to approve treaties 
does not give them a monopoly in the control of American international agree- 
ments. There are, in fact, two important alternatives to the treaty-making 
power. 

One of these is the joint resolution of Congress which can be adopted by 
a simple majority in each house and then be approved by the President, or, 
conversely, can be adopted by Congress to ratify something that the President 

11 One book that probably had great influence was Wallace McClure's International Exec - 
utive Agreements, New York, 1941, which bears the significant subtitle: “Democratic Pro- 
cedure Under the Constitution of the United States." 
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has already done. Two formerly independent states, Texas and Hawaii, were 
annexed to the United States by joint resolution; the war with Germany was 
thus terminated in 1921; and there are many other examples of this pro- 
cedure. The Supreme Court has fully sustained this method of international 
action by the United States, and it is now primarily a question of convenience 
or policy with the President whether he will use the treaty method or the joint 
resolution method. Whichever is used, the resulting agreement becomes a 
part of the supreme law of the land. 

6. Simple Executive Agreements under Statutory Powers . An important 
variation of the foregoing method is found in two recent acts of Congress. 
Under the “reciprocal trade agreements” act of 1934 and the “lend-lease” act 
of 1941 Congress gave advance approval in statute form for certain types of 
agreements to be made by the President with foreign countries. These dele- 
gations of power to the President in external affairs are similar to many others 
that Congress has made to authorize rule making by the President in internal 
affairs. The difference is that the two acts mentioned call for actual agree- 
ments to be made by the President with foreign powers and then to be put 
into effect by him. Such executive agreements acquire practically the same 
status as treaties, although not subsequently approved by either the Senate or 
Congress as a whole. The delegation of power in the Chaco arms embargo 
case previously discussed was somewhat different. 32 Under that act the Presi- 
dent was authorized, upon finding certain facts, to declare and enforce an arms 
embargo. The act did not call for an agreement with any other country 
although it dealt with a matter of international concern. 

7. Simple Executive Agreements Under Constitutional Powers . In his ca- 
pacity as the nation’s executive or as commander in chief or both the Presi- 
dent has broad powers that are conferred upon him by the Constitution. In 
addition he has specific powers to see that the laws are enforced, to receive 
foreign ambassadors (and hence to recognize foreign governments), and to do 
certain other things. These powers cannot be taken from him by Congress, 
although within limits Congress may regulate his exercise of them. Under 
these powers, and without clear statutory authority, Presidents frequently 
make and carry out agreements with foreign powers without even asking the 
Senate or Congress to approve. 

It used to be thought that such executive agreements standing by them- 
selves could not be enforced in the courts because they did not have the status 
of laws. The Supreme Court has decided otherwise. For example, in the case 
of United States v. Belmont, previously mentioned, 13 an exchange of diplo- 
matic correspondence between the USSR and the United States had cul- 
minated in an executive agreement by which the United States received the 
right to certain funds that had been deposited in New York with Belmont by 
a Russian corporation which the Soviet government had liquidated and whose 

12 Spe footnote 5, above. 

is See footnote 8, above. 
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property it had claimed. By this executive agreement, which was not sub- 
mitted to Congress or to the Senate for approval, the President recognized 
the Soviet government, recognized also (as far as this country was concerned) 
the validity of all its acts from the commencement of its existence, and gained 
for the United States government all the property and assets of the USSR 
situated in the United States. This “international compact” the Supreme 
Court fully sustained. “Governmental power over external affairs is not dis- 
tributed, but is vested exclusively in the national government. And in respect 
of what was done here, the Executive had authority to speak as the sole organ 
of that government. The assignment and the agreements in connection there- 
with did not, as in the case of treaties, as that term is used in the treaty making 
clause of the Constitution (Article II, sec. 2), require the advice and consent 
of the Senate.” 

It appears, therefore, that not only those executive agreements that have 
the approval of majorities in both houses of Congress, but also, within their 
proper sphere, those made by the President alone under his constitutional 
powers, have the same legal force as treaties. Furthermore, as international 
activity has increased, executive agreements of all kinds have outstripped in 
numbers the 'treaties of the United States. This trend is comparable to that 
in internal affairs, in which the number of administrative rules and regulations 
has gained upon and even outrun the number of statutes passed by Congress. 
Speed and decisiveness being at a premium in these times, it is difficult to see 
how this tendency toward more complete executive dominance in external 
affairs can even be checked, and even more difficult to believe that it can be 
reversed. 

8. Declarations of Foreign Policy. As “the sole organ of the nation in its 
external relations” the President exercises the right to announce new phases 
of foreign policy from time to time, and to give warnings both to foreign 
powers and to American citizens as to what the policy will be, without con- 
suiting the Senate or Congress as a whole, and without negotiating with other 
powers. The history of American foreign relations since the days of Washing- 
ton is replete with declarations of policy by the Presidents. The first great 
announcement of policy made by a President on his own initiative was Wash- 
ington's proclamation of neutrality in 1793, when France was locked in 
struggle with Great Britain and various continental powers. Thirty years later 
came the declaration of the Monroe Doctrine, and at other times throughout 
our history there have been declarations such as that of the Open Door in 
China, Wilson's Fourteen Points, Franklin Roosevelt’s Good Neighbor Policy 
toward the nations of the two Americas, and his joint announcement with 
Prime Minister Churchill of the Atlantic Charter. Many more examples could 
be given. Of course a policy once announced is not unchangeable. The Mon 
roe Doctrine with Monroe and John Quincy Adams meant one thing, bul 
with Grover Cleveland it was something different, and so with Theodore 
Roosevelt, with Wilson, and with Franklin Roosevelt. 
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To back up his position as national spokesman in foreign policy, the Presi- 
dent has also his powers as the executive in all internal affairs, and as com- 
mander in chief of all the armed forces. Considering the freedom with which 
the latter powers can at times be used, foreign powers need to weigh his an- 
nouncements with the utmost care. There are, however, certain potential dan- 
gers in the exercise of this power. The President can by no means be sure that 
the country, and particularly Congress or the Senate, will follow him in his 
declarations of policy. In addition, one-sided declarations of policy may arouse 
strong resentment in the nation or nations to whom they are addressed. An 
agreement based upon negotiations with the powers concerned is always more 
acceptable. 

The houses of Congress have also, at times, attempted to assume the role 
of spokesman on American foreign policy. Various resolutions have been di- 
rected, for example, at British policy in Ireland, India, and Palestine. Twisting 
the British lion’s tale is an old pastime in Congress, and in consequence its 
resolutions of this character are heavily discounted even before they are 
adopted. The best rules for a responsible legislative body are not to exacerbate 
international relations and not to adopt resolutions on subjects over which it 
has no power or about which it docs not intend to do anything. In any case, 
although Congressional resolutions are some evidence of public opinion, or 
at least of pressure group activity, they do not always express the policy of the 
government. 

It should be pointed out, too, that if present steps toward international 
organization are substantially successful, there will be less occasion in the 
future for unilateral declarations of foreign policy even by the Presidents. 
Under the charter of the UN, for example, and through it and its affiliated 
organs, many if not most of the important international questions will be 
settled by joint action of the nations. When important questions are to be 
decided in international conference, it is unfortunate for any nation to be com- 
mitted in advance to adopt a definite line of policy. Wise Presidents will 
be inclined, therefore, to keep silence on major issues until an international 
understanding has been reached. 

DEPARTMENT OF STATE AND FOREIGN SERVICE 

Presidents Need Advice and Assistance. No President could handle the 
multifarious duties that are imposed upon him by the Constitution and laws, 
and at the same time be fully informed about all aspects of the nation’s ex- 
ternal relations. Even if he had great knowledge, he would still need a great 
deal of aid in carrying out the country’s policies. A few Presidents have almost 
set aside their Secretaries of State in order to deal with the major international 
questions themselves, but it cannot be said that these attempts have been 
highly successful. In short every President must rely heavily on the accumu- 
lated knowledge and experience of those officers and agencies of government 
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that have been provided by Congress to operate in the field concerned. The 
policy of the government at any time is to a large extent determined -and con- 
trolled by such officers and agencies. In the management of external relations 
the Department of State with its central staff in Washington and its numer- 
ous agents in the foreign service abroad constitutes the primary reliance of 
every President; but in recent years a number of other agencies have also 
become important. 

Secretaries of State. The Department of State, first called the Department 
of Foreign Affairs, was the first executive department to be established by the 
new national government in 1789. It is therefore generally accorded first place 
in the ranking of departments, and the Secretary of State follows the Vice 
President in the succession to the Presidency. What is more, this office has 
attracted to it more distinguished American statesmen than any other depart- 
ment headship or similar office, in this respect rivaling the Presidency itself 
and surpassing the position of Chief Justice of the Supreme Court. John Jay 
carried over from the Confederation, and then when he became Chief Justice, 
Jefferson became the first regularly appointed Secretary. Later holders of the 
office, to name but some of them, have included John Marshall, James Madi- 
son, James Monroe, John Quincy Adams, Henry Clay, Daniel Webster, John 
C. Calhoun, William H. Seward, Hamilton Fish, James G. Blaine, John Hay, 
Elihu Root, William J. Bryan, Charles E. Hughes, and Cordell Hull. 

Departmental Organization and Staff. Since the beginning of World War 
II the Department of State has undergone several reorganizations and a very 
considerable expansion. At the beginning of 1941 the total personnel of the 
department in Washington, D. C., was only 1,264. This gave the department 
the dubious honor of being the smallest as well as the oldest of the depart- 
ments in the national capital, smaller even than the then much-shrunken De- 
partment of Labor. With all the foreign service officers and employees added, 
it was still next to the smallest among the departments. The diminutive size 
of its staff and its need for drastic war-time reorganization can both be ex- 
plained against the background of American isolationism and the very limited 
range of functions that had been entrusted to the department. Looking after 
the nation's external relations— under a policy of inactivity in this field— did 
not seem to call for a large, dynamic department. "Our international relations 
consisted mainly of negotiating treaties, maintaining our neutral rights, and 
protecting our citizens abroad." 14 Since there was so little to do, and so few 
people to do it with, the department's organization had been permitted to 
develop by minor accretions and adjustments without any careful planning of 
the organization as a whole. When World War II suddenly plunged the nation 
into the arena of world-wide international activities— military, economic, so- 
cial, diplomatic, cultural— and the role of world leadership could no longer be 

14 Walter H C. Laves and Francis O. Wilcox, “Organizing the Government for Partici 
pation in World Affairs/' in Amer. Pol. Sci. Rev., vol. 38, P. Qi4. 
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avoided, the department had to expand, reorganize, and come to life, all at 
the same time. 

As a result of its latest reorganization the department had in 1945, * n addi- 
tion to the Secretary, an Under Secretary, six Assistant Secretaries, a Legal 
Adviser, and a group of important “special assistants” to the Secretary. Under 
each Assistant Secretary was a group of “offices,” some of which were organ- 
ized for particular world regions (Europe, Far East, Near East and Africa, 
American Republics) and others for broad functions such as Special Political 
Affairs (international organization, security and dependent areas), Interna- 
tional Trade Policy, Financial and Development Policy, Transportation and 
Communications, and so on. The “offices” in turn consisted of “divisions.” 
A “Secretary's Staff Committee” for planning long-range foreign policy, and 
a “Co-ordinating Committee” for interoffice relations helped to unify the 
department's policies and its administration. 

A published list of the officers and employees of the department in Wash- 
ington early in 1945 15 included over 4,000 names, or over three times the 
number at the beginning of 1941. Substantial further growth seems almost 
inevitable. 

In the early part of World War II there was a rapid growth of agencies to 
deal with external affairs outside the State Department. The army and the 
navy found themselves unavoidably involved in negotiations abroad. The 
Combined Chiefs of Staff in Washington, the Lend-Lease Administration, the 
Board of Economic Warfare, the Office of War Information, and various 
others either included representatives of other countries in their membership, 
or had contacts with other nations. Attempts were made to give the State 
Department the power to co-ordinate their work in Washington, and to re- 
quire all the agencies' representatives abroad to clear through the resident 
United States ambassador or minister in order to co-ordinate their work in 
the field. The speed and volume of work were simply too great to make this 
always possible and there were cases of different agencies of the United States 
in the same country doing contradictory things. 

It is now entirely clear that the State Department, as it was constituted 
before the war, would never have been able to handle even the present United 
States' external relations. For the future there must cither be a considerable 
further enlargement of the personnel and expansion of the functions of the 
State Department and of the foreign service, or else a number of separate 
agencies will have to operate in the foreign field with some kind of co-ordinat- 
ing mechanism among them. 

Another change will result from the rise of various international policy- 
making bodies and administrations. Formerly the Department of State and 
the foreign service dealt mainly with one nation at a time. In the future more 
of the external relations of all countries will be planned and administered by 

15 Organization of the Department of State, April 1, 1945, U. S. Government Printing 
Office, 1945. 
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international agencies. Multilateral action will replace bilateral. The emphasis 
will have to shift somewhat from the ambassador or minister accredited to 
one country to the new type of agent who represents the nation in some inter- 
national body. How much of a change this will be remains to be seen. 

The Foreign Service. Located mainly outside the United States and scat- 
tered out among the capitals and the larger commercial cities of the world 
are the several thousand foreign service officers and employees who are sup- 
posed to look out for United States interests abroad. 

The Constitution itself requires the appointment of “Ambassadors, other 
public Ministers and Consuls". by the President with the advice and consent 
of the Senate. Following a high standard of appointments begun by Wash- 
ington and continued by several later Presidents, the spoils system entered 
the foreign servicQ/about a century ago and continued to dominate it until 
about 1906. During most of this period there was a distinction between the 
consular and the diplomatic divisions. Consuls arc, of course, primarily com- 
mercial agents of the government that appoints them. They are charged with 
obtaining commercial information, looking after the interests of shippers, 
shipowners, and seamen, and giving such protection and assistance as they 
can to travelers abroad. Diplomatic officers, on the other hand, are accredited 
to the government to which they are sent, and are charged with political func- 
tions, the promotion of friendly relations, and the negotiation of treaties and 
other agreements. According to old usages, diplomatic officers carry long and 
distinguished titles, such as “ambassadors extraordinary and ministers plenipo- 
tentiary," but for practical purposes they may be grouped according to rank 
as follows: Ambassadors, with salaries of $17,500, who are ordinarily sent to 
about fifteen leading countries; Ministers, whose salaries are $12,000 or $10,- 
000, according to the posts they hold, and who are sent to the smaller coun- 
tries; Ministers Resident, in the smallest countries; and Charges d" Affaires, 
who are temporary substitutes. 

Reforms in the Service. After a long period of neglect and the continued 
prevalence of the spoils system in appointments, Theodore Roosevelt in 1906 
by executive order put the consular service on a merit basis, and Taft followed 
a few years later with an order putting much of the diplomatic service on the 
same footing. These were the beginnings of a career service system, but they 
left much to be desired. There was insufficient security, since any President 
could change the regulations, and there was too sharp a differentiation be- 
tween the consular and diplomatic branches. Then, too, salaries were very low 
compared to the requirements on the foreign service officers; and housing 
conditions were very bad, since the government owned practically no buildings 
abroad. Agitation for still further improvement continued, with, the result 
that in 1924 was passed the Rogers act for the further reorganization of the 
service. This act created a single, unified foreign service out of what were 
once two separate branches; established the title “foreign service officer"'* 
which covers “all counselors of embassy or legation, diplomatic secretaries, 
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consuls general, consuls, and vice consuls of career,” provided for the selection 
of such foreign service officers by examination; and established various classes 
of such officers, ranging from beginners with a salary of $2,500 to those of the 
first class, with salaries of $9,000 to $10,000. It is under this act and various 
additional laws and executive orders that the foreign service has definitely 
become a career in recent decades. Certain posts of ambassadorial and minis- 
terial rank are still filled by appointment from outside the service— the appoint- 
ment usually of wealthy men, since indeed no others can as a rule afford to 
accept ambassadorships. Nevertheless, a number of ministers are now career 
men. 

This is not the place to go into details concerning examinations, promo- 
tions, and other matters in which college students are often interested. The 
Department of State publishes a special bulletin 16 that is available to those 
who have thoughts of applying for the examinations. A word of caution may, 
however, be given. It is the writer’s experience that each year there come up 
to the colleges and universities many young people, both men and women, 
who have romantic and unduly exaggerated ideas about the foreign service. 
There is a pull to it that draws the imagination, just as is frequently the case 
with distant fields, while opportunities that lie close about us are overlooked. 
In fact the annual number of appointments in the foreign service in the past 
was rather small; in some years there were practically none, and seldom would 
the number reach 100 positions of interest to college graduates. As a rule thou- 
sands applied for the examinations, and only a relatively small number passed 
both the written and the oral parts. Even of those who passed by no means 
all could be appointed. In the years ahead the service will undoubtedly need 
more recruits. Embassies, ministries, and consulates that had to be closed 
during the war are being reopened, and the staffs of others will be increased. 
This will bring new opportunities for those who have the capacity and who 
earnestly seek appointment. The intention here is not to discourage applicants 
but to help them to see the probabilities in a clear light. The service is an 
important and a distinguished one, one to which the ablest students may well 
aspire. It is by no means a sinecure, however, but rather a challenge to the best 
efforts of the most outstanding. It offers a call to hard work in the public 
service, sometimes in rather disagreeable places, rather than an opportunity 
to travel abroad at the government’s expense. 

FROM ISOLATION TO INTERNATIONAL COLLABORATION 

This is not the place, cither, for a r6sum£ of the foreign policy of the United 
States. It is necessary to point out, however, that the major change in policy 
that is now taking place is likely to have profound effects upon the organiza- 
tion and the work of the national government. The change from attempted 

16 See The American Foreign Service , a pamphlet published by the Department of State 
and revised from time to time. 
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isolation to international collaboration is one that has been too long delayed, 
and is, therefore, the harder to make. 

For a generation or more prior to World War II the nation had the uneasy 
conscience of one who means to do well but whose pretensions and whose 
deeds were largely contradictory. Ij desired a large volume of foreign trade, 
especially exports, but for a long time kept its tariffs and other restrictions on 
imports so high as to hamper the trade it desired. It wanted to stand by itself, 
free from all international responsibilities, yet expected all the benefits of 
international trade, communications, and security. It somehow expected that 
its own good intentions, its lack of any desire to conquer territory, should be 
a sufficient reason for other nations to give it their trade and their confidence, 
to heed its remonstrances to them when they did something it did not like, 
and to leave it alone otherwise to do as it pleased. It wished for peace but 
would not take the constructive steps necessary to ensure it, and in fact fol- 
lowed policies that led to war. 

At last the nation and its leaders seem to have awakened. They have begun 
to realize that a nation's policies must be judged not by its own good inten- 
tions, or lack of bad ones, but by the necessary consequence of those policies. 
They have come to understand that the United States cannot get the benefit 
of international order without making rational and responsible efforts and 
substantial sacrifices to that end. They seem to see now that there are no 
foreign nations but only international neighbors; that there are not two worlds, 
that of the United States and that of all foreigners, but only one world. 

At the end of World War I the nation rejected membership in the League 
of Nations, refused to accept any responsibility for peace and security in 
Europe, and proceeded to pursue policies that helped to bring economic ruin, 
despair, and militaristic dictatorships to countries that had tried to become 
democracies. Since the end of hostilities in World War II the nation's policy 
has been, up to now, almost the opposite. The Senate was almost unanimous 
in approving the Charter of the United Nations. Furthermore, Congress as a 
whole has followed the President's recommendations in providing appropria- 
tions for international relief work, in authorizing further tariff reductions 
under the Reciprocal Trade Agreements Act, and in approving the Inter- 
national Monetary Fund and the Bank for Reconstruction and Development. 
These are tremendous steps forward and yet they are only the beginnings. 

The consequences and the obligations arising from the new commitments 
must not be ignored. International pressures and activities have repercussions 
within each nation. New functions and new ways of performing old functions 
necessarily result in changes in organization. Many questions that were once 
domestic or national will in the future be settled by international action. The 
international administration of functions will increase and will penetrate into 
the nations themselves. Already the nation is a member not only of the gen- 
eral United Nations organization but also of other, more specialized inter- 
national agencies. It stands internationally close to the position in which the 
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thirteen original United States stood with respect to each other under the 
Articles of Confederation. Its war powers and its peace powers have been 
deeply affected by the international commitments that it has made. Its new 
international relationships must inevitably affect its entire system of govern- 
ment. Not only the work of the State Department, but also that of the War 
and Navy departments, and the very balance of power between Congress and 
the President, must be different in the years ahead from what they were in 
the immediate past. 

REFERENCES 

John M. Mathews, American Foreign Relations : Conduct and Policies , rev. 
ed., New York, 1938. 

Edward S. Corwin, The President’s Control of Foreign Relations , Princeton, 
1917. 

, The President: Office and Powers , 2nd ed., rev.. New York, 1941. 

, The Constitution and World Organization , Princeton, 1944. 

Quincy Wright, The Control of American Foreign Relations , New York, 1922. 
Graham H. Stuart, American Diplomatic and Consular Practice , New York, 
1936. 

Wallace McClure, International Executive Agreements , New York, 1941. 
Kenneth Colegrove, The American Senate and World Peace , New York, 1944. 
Denna F. Fleming, The United States and the World Court , Garden City, 
New York, 1945. 

, The Treaty Veto of the American Senate , New York, 1930. 

George Sutherland, Constitutional Power and World Affairs , New York, 1919. 
Walter H. C. Laves and Francis O. Wilcox, "The Reorganization of the 
Department of State,” Amer. Pol. Sci. Rev., vol. 38, pp. 289-309 (1944). 

, "Organizing the Government for Participation in World Affairs,” 

Amer. Pol. Sci. Rev., vol. 38, pp. 913-30 (1944). 

, 9 'The State Department Continues Its Reorganization,” Amer. Pol. 

Sci. Rev., vol. 39, pp. 309-17 (1945)'. 

Charter of the United Nations, 1945. 

Harold W. Stoke, The Foreign Relations of the Federal State, Baltimore, 1931. 
Samuel B. Crandall, Treaties: Their Making and Enforcement, 2nd ed., Wash- 
ington, 1916. 

Royden J. Dangerfield, In Defense of the Senate: A Study in Treaty Making, 
Norman, Oklahoma, 1933. 

William S. Holt, Treaties Defeated by the Senate: A Study of the Struggle 
Between President and Senate over the Conduct of Foreign Relations, 
Baltimore, 1933. 

William M. Malloy (Comp.), Treaties, Conventions , International Acts , Pro- 
tocols and Agreements Between the United States of America and Other 
Powers, 1776-.1909, 2 vols., 61st Cong., 2nd Sess., Senate Doc. No. 357, 
Washington, 1910. 



392 THE UNITED STATES AND INTERNATIONAL RELATIONS 

Hunter Miller, Treaties and Other International Acts of the U. S. of America , 
Washington, 1931 ff., 7 vols. to date. 

Samuel Flagg Bemis, A Diplomatic History of the United States, New York, 
1936. 

James W. Garner, American Foreign Policies, New York, 1928. 

Benjamin H. Williams, American Diplomacy, Policies and Practice, New 
York, 1936. 

Frank H. Simonds, American Foreign Policy in the Post-War Years, Baltimore, 
* 935 - 

Robert S. Rankin, Readings in American Government, New York, 1939. 

John M. Mathews and Clarence A. Berdahl, Documents and Readings in 
American Government : National and State, rev. ed., New York, 1940, 
pp. 585-91, 594-611, 614-27. 

A. N. Christensen and E. M. Kirkpatrick, The People, Politics, and the Poli- 
tician: Readings in American Government, New York, 1941, pp. 690703. 



CHAPTER 23 


National Defense and War Powers 


CONSTITUTIONAL POWERS: NATIONAL AND STATE 

Early Views and Experiences. Those citizens of the thirteen English colonies 
in America who took up the struggle for independence were in general suspi- 
cious of a strong executive and of a standing army. For defense they favored 
the use of the militia, which consisted of ' all able-bodied male citizens of 
suitable age. Intensive special training was not considered necessary, and even 
strict military discipline was not thought highly important. In those days 
many men wanted no higher government than that of the colony to control 
military affairs. When the war for independence began, however, they ac- 
cepted as a necessity a national military force under a single commander in 
chief, Gen. George Washington, appointed by and responsible to Congress. 

In the Articles of Confederation the thirteen states purported* to grant to 
Congress the full power to conduct wars. In fact, however, all the money 
that was required and the troops themselves had to be supplied by the states 
on requisitions by Congress. Furthermore, the states retained considerable 
control over the troops that they supplied, even to the appointment of officers 
up to the rank of colonel. Although a few states loyally supplied the men 
and money requested by Congress, others did little or nothing. As a result 
of shortages in men and supplies General Washington's position was at times 
well nigh hopeless. Out of this experience he and his young aide, Alexander 
Hamilton, learned the great importance to the nation of having a strong, 
unified, military organization. In the Federal Convention of 1787 their ideas 
bore fruit despite some opposition: 

National Constitutional Provisions. As the Constitution came from the 
hands of the framers it contained the following provisions pertinent to the 
national defense: 

The Congress shall have Power To lay and collect Taxes . . , 
to . . . provide for the common Defence . . . 
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To declare War, grant Letters of Marque and Reprisal, and make 
Rules concerning Captures on Land and Water; 

To raise and support Armies, but no Appropriation of Money to 
that Use shall be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land 
and naval Forces; 

To provide for calling forth the Militia to execute the Laws of 
the Union, suppress Insurrections and repel Invasions; 

To provide for organizing, arming, and disciplining the Militia, 
and for governing such Part of them as may be employed in the Serv- 
ice of the United States, reserving to the States respectively, the 
Appointment of the Officers, and the Authority of training the 
Militia according to the discipline prescribed by Congress; . . . 1 

The United States shall guarantee to every State in this Union a 
Republican Form of Government, and shall protect each of them 
against Invasion; and on Application of the Legislature, or of the 
Executive (when the Legislature cannot be convened) against do- 
mestic Violence . 2 

These clauses authorize Congress itself to provide for the army, navy, and 
militia, and for the taxes and regulations required for them. IIow great an 
advance they represent over the corresponding provisions in the Articles of 
Confederation is evident on very slight study. 

President as Commander in Chief. But the Constitution goes beyond the 
Articles also in the centering of responsibility and power for the conduct of 
war, and in its provisions giving protection to the people against the abuse 
of the strong military power that it authorizes. The most important clause on 
the first of these points is as follows: 

The President shall be Commander in Chief of the Army and 
Navy of the United States, and of the Militia of the several States, 
when called into the actual Service of the United States; . . . 8 

The President's appointing power, his authority to demand the opinion in 
writing of the heads of all executive departments, and his right to “commis- 
sion all officers of the United States" must also be given weight in this con- 
nection. No doubt the public confidence that General Washington had in- 
spired and the expectation that he would be the first President had much to 
do with making these provisions acceptable to the people. 

Limitations on War Power. The provisions that give the people special pro- 
tection against the abuses of military power, and that ensure to some extent 

1 U. S. Const., Art. I, sec. 8. 

2 U. S. Const., Art. IV, sec. 4. 

6 U. S. Const., Art. II, sec. 2. 
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the preservation of the state militia, are to be found partly in one section of 
the original Constitution and in the first few amendments: 

The privilege of the Writ of habeas corpus shall not be suspended, 
unless when in Cases of Rebellion or Invasion the public Safety may 
require it. . . . 

Treason against the United States, shall consist only in levying 
War against them, or in adhering to their Enemies, giving them Aid 
and Comfort. No Person shall be convicted of Treason unless on 
the Testimony of two Witnesses to the same overt Act, or on con- 
fession in open court. * . . 

A well regulated Militia, being necessary to the security of a free 
State, the right of the people to keep and bear Arms, shall not be 
infringed. \ 

No Soldier shall, in time of peace, be quartered in any house, 
without the consent of the Owner, nor in time of war, but in a 
manner to be prescribed by law. 

No person shall be held to answer for a capital, or otherwise in- 
famous crime, unless on a presentment of indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or public danger; . . 4 

Limitations on State War Powers. The foregoing provisions are limitations 
on the powers of Congress and the national government. For protections 
against the state governments the individual may look to both the state and 
national constitution and laws. The national Constitution provides that "No 
State shall, without the Consent of Congress, . . . keep Troops, or Ships of 
War in time of Peace, ... or engage in War, unless actually invaded, or in 
such imminent Danger as will not admit of delay /' 5 For years the national 
government has made even such limited defense activities by the states un- 
necessary by posting regular army units near the only borders that might be 
crossed by an enemy. Thus in effect the war powers of the national govern- 
ment are exclusive, and the states have no part in them except with respect 
to the militia. 

Nevertheless, the state constitutions, assuming a greater military power and 
activity on the part of the states than has actually been provided for, contain 
a number of clauses on military affairs. These may be summarized as follows: 
Every state constitution except that of New York provides that "the military 
shall, in all cases, and at all times, be in strict subordination to the civil 
power," or words to that effect. Some of the constitutions state the need for 
having a "well regulated militia," and all make some provisions for militia 
organization. The governor is declared to be commander in chief of the 
militia except when it is called into actual service of the United States, and 

4 U. S. Const., Art I, sec. 9; Art. Ill, sep. 3; Amendments II, III, V. 

6 U. S. Const., Art. I, sec. 10, par. 3. 



NATIONAL DEFENSE AND WAR POWERS 


396 

he is allowed to appoint the adjutant general or active head of the militia, 
and various classes of other officers. 

The state constitutions also contain provisions protecting personal liberties 
against infractions by the military. Thus there are provisions against the quar- 
tering of soldiers in private homes, and protecting the right of citizens to 
bear arms. Most important, perhaps, are the provisions concerning martial 
law, and the suspension of the writ of habeas corpus. On the latter point, 
most of the state constitutions say that the privilege of the writ of habeas 
corpus is pot to be suspended “except when, in case of rebellion or invasion, 
public safety requires it.” Who may suspend it in such cases is not usually 
stated, but some provide that it may be done only by the legislature. 

Supremacy of Civil over Military Power. In the national Constitution, as in 
that of New York, there is no provision that the civil authorities shall be 
supreme over the military. The civil authorities are, of course, the legislature, 
the civilian executive and administrative officers, and the courts. The su- 
premacy of the national civil authorities over the military is nonetheless 
achieved in other ways. The President himself— the commander in chief— is 
a civilian officer and the voters can insist if they will that he shall always 
have a civilian background as well. On several occasions the voters have chosen 
military heroes as Presidents, but of those elected only Washington was out- 
standing in both military and civil achievement. 

Congress maintains its supremacy through the provisions authorizing it to 
make regulations for the land and naval forces, giving it full power over all 
appropriations of money, and forbidding appropriations for the army to run 
for more than two years. The supremacy of the ordinary courts js somewhat 
assured by the prohibitions against suspending the right to the writ of habeas 
corpus, since by the use of that writ the courts can ordinarily command mili- 
tary officers to bring those whom they have arrested into court for trial . 6 
It may be noted in addition that civilian supremacy is further assured by the 
almost unbroken practice of appointing civilians rather than admirals and 
generals to be secretaries of the navy and of war. 

Military Powers at Home in Time of Peace. When the nation is not at 
war, what power has the President to use the armed forces to suppress do- 
mestic violence and to ^assist in the enforcement of ordinary law? Upon the 
request of a state legislature, or of a governor when the legislature is not in 
session, he may send troops into any state to assist the civil authorities in 
putting down disprder. May he in such cases establish martial law, which has 
the effect of placing the civilian population under the military authorities, 
and thus in effect suspend the writ of habeas corpus and the operation of the 
ordinary courts? To this the Supreme Court has said No. Only Congress may 
suspend the writ in such cases. If the ordinary courts are capable of function- 
ing they may issue the writ of habeas corpus. 

When there is domestic disturbance, but no call comes from a state legis- 

6 Ex parte Mitsuye Endo (1944), 323 U. S. 283. 
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lature or governor for troops, the President himself make take note of the 
situation and send in troops to see that the national laws are enforced. Presi- 
dent Cleveland did this in the Pullman strike in Chicago when he found 
that the carriage of the mails was being obstructed by strikers. 7 This use of 
the troops to enforce the ordinary federal laws is unusual, yet it seems that 
Cleveland was acting within his constitutional powers. 

Power to Use Military Force Abroad in Time of Peace. When Congress at 
the end of 1945 debated the measure for making effective the United States’ 
participation in the United Nations organization, great concern was expressed 
by a few members over the power of the President to use military forces abroad 
in the absence of a declaration of war by Congress. The correct rule seems to 
be that the President, both as the nation’s executive head and as commander 
in chief, has the power and the duty to use the nation’s military power to 
protect the best interests of the country, both at home and abroad. From 
the early years of the republic the Presidents used the navy and the marine 
corps, and sometimes units of the army, as a police force, to undertake “meas- 
ures short of war,” such as protecting American ships, men, and interests 
wherever their safety was threatened. Over a hundred years ago the American 
navy fought the pirates of Tripoli and Algiers and forcefully resisted French 
seizure of American vessels without a declaration of war. Later there were 
many naval actions in the Caribbean and Central Amprican area. Japan was 
opened to American trade, and the Boxer rebellion in China (with its threat 
to American officials and civilians there) was resisted by force of arms. In these 
and many other cases no declaration of war was ever made. A declaration of 
war in any of these cases might have been a misfortune. The actions involved 
were limited in scope and of a protective nature, like the use of a police force, 
and were held down to a small scale partly because there was no declaration 
of war. In each case it was the President who was responsible, because it was 
under his constitutional authority that the action was taken. 

The power of the President is, of course, limited by the forces that are 
available to him. It is at this point that Congress’ power of control is revealed, 
because only Congress can decide the size and composition of the armed 
forces. Under the law passed in 1945 to make effective the United States’ 
part in the United Nations organization this limitation upon the President 
is made clear. The United States, like every other participating nation, is 
to negotiate a special agreement with the Security Council as to the military 
forces and equipment to be made available to the Council, and the President 
is not to assign any more contingents to the Council than the agreement 
authorizes. This still leaves him as free as before, however, to use his powers 
as commander in chief and as the nation’s executive to defend the nation’s 
interests with all its armed forces. 

Declaration of War. It is true, of course, that whenever in the past the 
President ordered the nation’s military forces to protect American rights he 

7 Grover Cleveland, Presidential Problems , ch. II. 
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ran the risk of involving the nation in war. The action taken was, in all but 
a few instances, unilateral, i.e., it was an action of the United States* alone 
to enforce American claims of right. In every such instance the other party 
to the dispute must have been somewhat tempted to resort to war in resisting 
the force that was applied. Resistance took place in a number of instances, 
but in very few cases was there a formally declared war. 

The Constitution confers upon Congress, not upon the President, the 
power to declare war. There can be no formal declaration of war except by 
Congress. Does it follow that there cannot be war without Congressional 
approval? Not at all. The United States cannot control what other powers 
will do; if they declare war or attack without a declaration, there is a state 
of war. The unprovoked Pearl Harbor attack is only the latest example. In a 
number of important instances of actual warfare (the naval war with France, 
1789-1800, the first and second Barbary wars, and the hostilities with Mexico, 
1914-17) Congress did not recognize that a state of war existed. 8 

In five other conflicts (War of 1812, Mexican War of 1846-48, Spanish- 
American War, 1898, and World Wars I and II) the President recommended 
and Congress enacted resolutions recognizing the existence of a state of war. 
Congress lias never declared war on its own initiative. This is another interest- 
ing example of the development of executive leadership in the formation of 
national policy. The importance of having a Congressional check upon the 
President in the making of war cannot easily be overestimated. At the same 
time good sense supports the idea that Congress should never declare war 
unless advised so to do by the nation's executive and commander in chief. 
He is certainly in the best position to know whether and when war is the only 
recourse for the nation. 

Civil War Not Declared. The Civil War, or War between the States, was 
a unique occurrence. Without calling Congress into session President Lincoln 
instituted a number of warlike measures, including a naval blockade, against 
the southern states. In upholding the legality of the blockade in the famous 
"Prize Cases" the Supreme Court said: 

By the Constitution, Congress alone has the power to declare a 
national or foreign war. It cannot declare war against a State, or any 
number of States, by virtue of any clause in the Constitution. The 
Constitution confers on the President the whole executive power. 

He is bound to take care that the laws be faithfully executed. He is 
commander-in-chief of the army and navy of the United States, and 
of the militia of the several states when called into the actual service 
of the United States. He has no power to initiate or declare a war 
against a foreign nation or a domestic state. But by the Acts of 
Congress of February 28th, 1795, and 3rd of March, 1807, he is 

8 James Grafton Rogers, World Policing and the Constitution , World Peace Foundation, 
Boston, 1945, pp. 45-55. 
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authorized to call out the militia and use the military and naval 
forces of the United States in case of invasion by foreign nations, 
and to suppress insurrection against the government of a state or of 
the United States. 

If a war be made by invasion of a foreign nation, the President is 
not only authorized but bound to resist force by force. He does not 
initiate the war, but is bound to accept the challenge without wait- 
ing for any special legislative authority. And whether the hostile party 
be a foreign invader, or states organized in rebellion, it is none the 
less a war, although the declaration of it be “unilateral ” 0 

Scope of the National War Powers. Near the beginning of this chapter are 
printed the important specific powers relating to war that are granted to the 
national government by the United States Constitution. Read as separate 
items these do not seem to be very sweeping. It is only through the study 
of legislative and executive practice, the decisions of the Supreme Court, and 
the writings of constitutional lawyers and publicists, that the full stretch and 
reach of these powers can be visualized. They go far beyond the powers of 
military action that have been discussed above. 

Many writers use the term “war power” or “war powers.” The Constitution 
does not sanction this term but it is an appropriate one for denoting the total- 
ity of the powers available to the national government for defense and war 
purposes. In this sense not only the specific clauses previously mentioned but 
also every other power available to the nation— the commerce power, the 
postal power, and every other— may be adapted and utilized for war purposes. 
The list would include, also, the so-called “implied powers.” 

If the evidences from the Civil War and from World War I and World 
War II are any indication of the scope of these war powers within the coun- 
try, the nation may under these powers tax to the very limit of the people's 
ability to pay; borrow almost without stint; conscript the services of all citizens 
and of others who owe any allegiance to the nation; take any land, buildings, 
equipment, machinery, patents, and goods that it needs, paying such com- 
pensation as its officers and courts deem just; suppress any business considered 
not useful to the war effort (e.g., liquor traffic, gold mining) and encourage 
others; shut off imports and forbid exports; ration goods and regulate prices 
and rents; restrict travel and transportation; apply security censorship in order 
to keep information from the enemy; and do all the other things needed in 
the judgment of the government to make the war effort a success. Externally 
the nation may acquire military bases, ships and supplies; engage in propa r 
ganda and espionage services; anc[ do many other things to bring the full 
weight of the nation's military might to bear upon the enemy. What the 
military authorities in the field .may do to destroy the enemy or to break his 
will to fight is a question that goes far beyond the constitutional issues that 

9 (1863), 2 Black 635. 
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we have in mind here. It does not follow that there are no limits upon the 
powers of the government. The essential civil liberties, as we have already 
noted, continue in time of war as well as in peace. 10 War brings greater ten- 
sions and more breaches of rights but it does not wipe out civil rights. 

War Powers Not Confined to Wartime. Many persons seem to think that 
the war powers are confined to the period of actual hostilities after a formal 
declaration of war. Again the question is a broader one than that discussed 
above of the power of the President to use the existing army, navy, and 
militia in time of peace to repel invasion or to suppress domestic disorder. 
To illustrate the breadth of the question: May Congress provide for com- 
pulsory military service in time of peace? May it continue wartime rent and 
price regulations and the rationing of goods when the war is over? As we have 
already seen, the Constitution itself does not use the term “war power” or 
“war powers.” The specific clauses of the Constitution, e.g., “to raise and sup- 
port armies/' and “to provide and maintain a navy,” are not limited to war- 
time. It would indeed be absurd to say that the nation could not prepare 
for war until after war has begun. Congress and the President have wisely 
acted upon the assumption that the war powers exist at all times. The Supreme 
Court has lent support to this interpretation. In a decision following World 
War I the court upheld the “War-Time Prohibition Act" which was passed 
by Congress after the Armistice of November 11, 1918, was not to go into 
effect until June 30, 1919, and was to run not only until the legal end of 
the war but also thereafter until the termination of demobilization. 11 The 
Court quoted with approval the following statement from an earlier decision: 

The war power is not limited to victories in the field and the dis- 
persion of the insurgent forces. It carries with it inherently the power 
to guard against the immediate renewal of the conflict, and to 
remedy the evils which have arisen from its rise and progress. 12 

It must be said, however, that the Court has not been entirely consistent. 
During and just after World War I national and state laws that provided 
for rent control were upheld as justified by the housing emergency. 13 Later, 
however, the Court declared that a law which depends upon an emergency 
will cease to have effect when the emergency ends, and that the Court must 
be the judge of these facts. 14 Here the judges gave weight not to the continu- 
ing powers involved but to the changing circumstances. This is a very dubious 
practice for the courts when they are deciding questions of constitutionality. 

The Power to End War. The end of actual hostilities usually comes before 
the legal termination of the war. Congressional legislation for war purposes 

10 See ch. 20. , 

11 Hamilton v. Kentucky Distilleries & Warehouse Co. (1919), 251 U. S. 146. 

12 Stewart v. Kahn (1871), 11 Wall. 493, 507. , 

13 Block v. Hirsh (1921), 256 U. S 135; Marcus Brown Holding Co. v. Feldman (1921), 
256 U. S. 170; Levy Leasing Co. v. Siegel (1921), 258 U. S. 242. 

14 Chastleton Corporation v. Sinclair (1924), 264 U. S. 543. 
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usually contains clauses by which the laws will expire at the end of the war 
or a certain number of months thereafter if not earlier repealed. Such clauses 
refer to the legal end of the war, not to the cessation of fighting. The Consti- 
tution does not say how war may be legally terminated. If Congress may de- 
clare war it may presumably end a war, also. It did this in 1921 when a joint 
resolution approved by the President terminated World War I. The joint 
resolution procedure had become necessary because the President and the 
Senate had been unable to agree upon a treaty with Germany to end the war 
and the negotiation of a new treaty seemed to be impractical. Historically 
the treaty process has been the more common method. 

It is not improbable that the President himself may terminate a war either 
by executive agreement with the other powers concerned or by a proclamation 
saying that, the objectives of the war having been achieved, and the wartime 
laws having been carried out, the war is declared at an end. This suggestion 
may be more academic than practical, however, since it is hard to conceive 
a situation in which Congress would not approve a President's recommenda- 
tion that it terminate the war itself. Furthermore, under the arrangements for 
international security that are now taking shape, unilateral action by any 
nation in declaring or ending a war is less likely to occur and will be of little 
significance if it does take place. 

Respective War Powers of President and Congress. President Lincoln and 
his advisers made extreme claims for the almost complete dominance of the 
President in the conduct of the Civil War. 15 The combination in the Presi- 
dent's office of the executive power and the powers of commander in chief 
was considered sufficient to justify the President in declining to call Congress 
into session while the President alone began to raise troops and authorize 
the borrowing of money, ordered a blockade of the southern states, and took 
other actions. Later he also suspended the writ of habeas corpus and pro- 
claimed the freedom of the slaves without benefit of Congressional authoriza- 
tion. In short the claims of power made by him and for him were that he 
could "in an emergency do things on military grounds which can not consti- 
tutionally be done by Congress." 16 The President's powers in wartime were 
held to be "without limit, because, if defending, the means of defence may 
be nearly illimitable, or, if acting offensively, his resources must be proportion- 
ate to the end in view— to conquer peace." 17 

These extreme claims to executive power do not stand up under examina- 
tion. The war powers of the nation are nearly without limit, but the division 
of those powers between the President and Congress is as set forth in the 
Constitution. Congress is empowered not only to declare war and to raise 
men and money, but also to enact all the laws under which the war is to be 

15 Edward S. Corwin, The President: Office and Powers, pp. 155-66, and notes, pp. 382- 
86; William Whiting, War Powers Under the Constitution; J. G. Randall, Constitutional 
Problems Under Lincoln. 

10 Corwin, op. c it., p. 382. 

17 Corwm, op. cit., p. 163. 
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conducted. It is true that the tempo and the urgency of a great war are such 
that a slow-moving Congress cannot do everything in detail. It is necessary 
for it to delegate wide discretion to the President under “war powers” legis- 
lation. This was done in both World Wars, and in this way the essentials 
of constitutional government were retained without impairment of executive 
efficiency. 

NATIONAL DEFENSE ORGANIZATION 

In the several versions of his plan for a national constitution in 1787 Alex- 
ander Hamilton spoke of only three administrative departments, “finance, war, 
and foreign affairs.” Evidently he had in mind a single department of war 
for the nation's defense. Other members of the Convention mentioned also 
a department of navy or admiralty. The convention itself approved separate 
clauses in the list of powers to be granted to Congress, one “to raise and 
support Armies” and the other “to provide and maintain a Navy.” This 
wording did not require but it gave some support to the traditional idea of 
having separate departments for the land and sea forces. Nevertheless Hamil- 
ton's idea was carried out in 1789 when Congress created a single Department 
of War. In 1798 Congress established a separate Department of Navy, to 
which it transferred several functions previously handled by the War Depart- 
ment. Since that time the two departments have continued as separate 
agencies. 

The War Department is headed by the Secretary of War, who is the second 
ranking member of the cabinet. He is responsible for administering the War 
Department and through it for organizing, training, and maintaining the 
army, for planning military expenditures, for procuring defense supplies, and 
for many other things connected with creating and using an efficient defense 
machine. The department under him is responsible, also, for rivers and harbors 
work, certain large flood control and power projects, the Panama Canal, the 
United States Military Academy at West Point, and other semimilitary 01 
civilian functions. He is aided by an Under Secretary of War, an Assistant 
Secretary of War, an Assistant Secretary of War for Air, numerous other civil- 
ian assistants, and, on the military side, the Chief of Staff and supporting 
military advisers. 

Army Staff and Line Organization. The National Defense Acts of 1916 and 
1920 substantially reorganized and expanded the work of the War Depart- 
ment. 18 The latter act established a General Staff, consisting of selected army 
officers who had passed through various types of special training, and headed 
by the Chief of Staff, who is also chief military adviser to the Secretary of 
War. The Staff is responsible for research, for thinking, and for planning with 
respect to all matters of national defense, and it is also responsible for seeing 
to it that the plans approved by the Secretary of War (who, of course, con- 
sults the President) are carried out by the line organization. In the Staff there 

is See John Dickinson, The Building of an Army, 1922. 
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are various divisions, each of which is charged with some branch of the work, 
such as personnel, military intelligence, organization and training, supply, and 
war plans. It must be understood that the Staff agencies do not do the work, 
but only plan the work, supervise it, and see that it is done. The Chief of Staff 
is the highest ranking officer in the army. All orders issue from him, so that 
there is unity of command within the army. 

The line organization of the army underwent a substantial change in World 
War II. Among the new factors that had to be faced were the world-wide 
nature of the struggle and the correspondingly acute problem of supply, the 
tremendous scale of the forces involved, and the decision to make air power 
a major part of the army. Early in 1942, under authority of the President, the 
Secretary of War announced the grouping of all army forces within the United 
States under three heads: the Army Ground Forces, the Army Air Forces, and 
the Army Service Forces, each under a commanding general. The Army 
Service Forces became responsible for practically all the supply services, while 
the Air and Ground Forces, although unequal in size, were made administra- 
tively equal to each other. It was with this “streamlined” organization that 
the Army met the problems of the greatest and most desperate war ever faced 
by the nation. 

Peacetime Organization of the Armed Forces. Under the terms of the 
National Defense Act, the fighting forces of the nation, other than the Navy 
and Marines, were divided before the recent war into three principal parts: 

1. The Regular Army. The Regular Army is “the permanent military estab- 
lishment, which is maintained both in peace and war.” It consisted of the 
regular army officers who give full time to their service, and of a varying num- 
ber of enlisted men and noncommissioned officers who were enlisted on a 
voluntary basis for periods of one to three years, at the option of the soldier, 
with rccnlistment for periods of three years. Appropriation acts from time to 
time fixed the maximum size of the regular force of enlisted men, but the 
National Defense Act authorized up to 280,000 men, including the Philippine 
Scouts. 

2. National Guard and Militia Distinguished. The National Guard consti- 
tuted a second element in the available military forces. It may be defined 
roughly as the equipped, organized, and trained portion of the militia. The 
first section of the national law on the subject of the army provides that “all 
able-bodied male citizens and declarants between 18 and 45 years of age shall 
constitute the national forces, and shall be liable to perform military duty.” 19 
The state constitutions and statutes use much the same language in defining 
the militia of the states, so that the militia as a whole may be considered to 
include all such able-bodied men. Obviously, in the absence of compulsory, 
universal military service the militia as a whole is an unorganized, untrained 
mass of men. Usually, however, when people say “militia” they mean the 

18 U. S. Code of Laws, Title 10, ch. I, sec. 1. 
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National Guard. Enlistment in the Gudrd is voluntary, the amount of drill 
that is required in the course of the year is ordinarily not great, and usually 
only a few Guard officers and men give full time to their duties. The pay of 
the guardsmen is correspondingly small, and their military equipment is not 
nearly as elaborate and costly as that of the Regular Army. Each state pro- 
vides for its own guard units and aimories, and appoints its own adjutant 
general and other officers, but the pay of the Guard comes from the national 
government, the units are trained and drilled in conformity with the national 
regulations and to some extent by officers of the Regular Army, and a bureau 
of the War Department, the National Guard Bureau, supervises the training 
and equipment. The Guard is, furthermore, subject to call into the national 
service by the President in times of emergency, and by authorization of Con- 
gress the Guard was called to national duty late in 1940. At that time the 
guardsmen numbered about 210,000. 

3 . Reserves. The Reserve Forces constituted a tKird element in the army 
organization. The law provides for the commissioning of former army officers, 
national guard officers, graduates of reserve officers' training corps such as 
those that arc in operation in a number of colleges and universities, and others, 
as officers in the Reserve Corps. These numbered about 120,000 in 1940 when 
many of them began to be called to service with various units. 

The postwar pattern of the army organization has not yet been determined. 
The proposal to continue compulsory service and training in times of peace 
must first be decided as a matter of policy. If the nation decides against the 
compulsory plan, then the prewar pattern of organization is likely to be the 
basis for the postwar plan. It should be noted, however, that in both World 
Wars compulsory selective service was the method used for recruiting most 
of the ground forces. 

Selective Service in World War II. In September, 1940, Congress for the 
first time in United States history enacted a peacetime military conscription 
law, the Selective Training and Service Act of 1940. Under it over 16 million 
men between 21 and 35 were registered that year. Later the draft age was 
lowered from 21 to 18, and men of over 35 were also registered. Late in 1940 
the War Department began to call its first contingents. Inductions were 
speeded up after Pearl Harbor. Before the war ended the nation had enrolled 
and trained its greatest army of all time, mostly under Selective Service. 

Articles of War and Courts-Martial. The Regular Army at all times, and 
the other units when called into active service, are governed by a special body 
of military law set forth in the statutes under the title of “Articles of War." 
These have been enacted by Congress in pursuance of its power to “make 
rules for the government and regulation of the land and naval forces." There 
are 121 of these “articles" or sections, dealing with the conduct and discipline 
of the troops, and providing punishments for fraudulent enlistment, desertion, 
absence without leave, disrespect toward superiors, insubordination, assault, 
mutiny, and various other offenses. The articles also provide for courts-martial, 



NATIONAL DEFENSE ORGANIZATION 405 

composed of officers who are to try offenders, and lay down a code of proced- 
ure for trials and appeals. 

Department of Navy. The Department of the Navy was established as a 
separate department of national administration in 1798. It is headed by a 
Secretary of the Navy who has under him an Under Secretary of the Navy, 
an Assistant Secretary of the Navy, an Assistant Secretary of the Na\ y for Air, 
and a large number of office and division heads for shore establishments, 
engineering, civilian personnel, procurement, and other functions. For the 
operating functions there is a Chief of Nav al Operations who is Commander 
in Chief (under the Secretary and the President) of the United States Fleet, 
while for all naval personnel, supplies, ships, ordnance, and related purposes 
there is a group of bureaus under separate chiefs. 

It will be noted that, as in the case of the Army, the air force in the Navy 
has been given its own Assistant Secretary. The Marine Coips is an important 
element in the naval organization, and during the recent war the Coast Guard 
was also a part of the navy. 

Separate women's organizations, WAC’s and WAVE'S, were parts of the 
army and navy, respectively, during World War II. 

Co-ordination of Army and Navy. Numerous devices ha\c been tried in 
recent decades to induce a natural and fruitful cooperation of army and navy, 
in the attempt to make them pull together as one team. The statutory Coun- 
cil of National Defense, which was set up in 1916, and of which both Secre- 
taries are members, represents one such effort. There arc also several joint 
army-navy boards, for aeronautics, for munitions, for welfare and recreation, 
and for general cooperation. Early in World War II President Roosevelt, as 
commander in chief also organized the Joint Chiefs of Staff for the compre- 
hensive planning and co-ordination of all military operations. An admiral was 
the President’s chief of staff. There were three other members: the chief of 
staff of the army, the chief of naval operations of the navy, and the com- 
manding general of the Army Air Forces. In particular fields of operation, 
also, one officer was made head of all military elements— an admiral in one 
area, a general in another. The final success of the nation’s military efforts 
was attributable in large part to the co-ordinated action of all available forces. 

Why Not a Single Department? If co-ordination is so important in times 
of war, would it not be highly beneficial at all times? Both the late President 
Roosevelt and President Truman have recommended unification, or at least 
a much more effective method of co-ordination for the two departments. It 
stands out now very clearly that the debacle and defeat at Pearl I Iarbor were 
largely attributable to the failure of the Army and Navy to work closely 
together. The petty squabbles between the two, their competition for arms, 
munitions, and appropriations, their maintenance of duplicating army and 
navy posts, and numerous other evidences of wastefulness and inefficiency are 
also chargeable in part to their separateness and their jealousies. 

In the era that lies ahead other considerations argue strongly for greater 
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unification in the nation's defenses. The atomic bomb and other means of 
offense and defense call for a thorough reconsideration of the nation's entire 
war and defense policy. It is a single, complicated problem, and not several 
separate ones. Furthermore, the Security Council of the United Nations 
Organization will expect each nation to supply forces for a single united effort, 
not separate army and navy units that are unco-ordinated and uncooperative. 
And finally, the President, as commander in chief, as the officer responsible 
for the entire defense of the nation, and a man who must carry a terrific 
burden of other responsibilities, needs to have an integrated defense organ- 
ization to advise him and to act for him in every national crisis. He should 
not have to make so many important decisions himself. 

But while unification of the defense agencies is being discussed, the role 
of the State Department must not be neglected. There have been instances 
of War, Navy, and State Departments not pulling together in important 
external affairs. 

What the new pattern of organization for external policy and defense will 
be cannot be predicted now. There has been a considerable “battle of the 
blueprints" before a Congressional committee, and more is yet to be said on 
the major issues. Some of the principal pieces in the puzzle that must be put 
together into a single working pattern are: Congress and its appropriate com- 
mittees, the President, the Departments of State, War, and Navy, the land 
forces, the sea forces, and the air forces, the atomic bomb and further scientific 
advances in the art of war, the United Nations organization and the Security 
Council, conscription or voluntary military service, public opinion, and the 
capacity of a large democratic population to adopt and carry through a sane 
consistent policy of national defense. 
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CHAPTER 24 


Territories, Special Districts, and Dependencies 


TERRITORIES AND OTHER DEPENDENCIES 

In the course of less than two centuries, the American people have passed 
through all the stages from separate colonial dependency to that of a strong 
imperial power. First there were the 13 English colonies in America, then 
13 revolting colonies that became states, then the union of these states into 
the United States, and finally the rise of the United States to the position 
of a world power with colonics and dependencies under its own control. The 
people of the United States m their brief history have seen the colonial prob- 
lem first as colonists and later as the acquirers and rulers of colonies. The next 
stage may well be that of cooperation with other nations in the administration 
of colonies through the Trusteeship Council of the United Nations organiza- 
tion (UN). This arrangement may be especially suitable for the supervision 
of islands m the Pacific from which the Japanese were driven in World War II. 

The history of American acquisition of territories may be sketched as fol- 
lows: First came the continental expansion with the annexation of contiguous 
lands only, until the Pacific Coast had been reached and the north and south 
extension of American territory was from 1,000 to 1,500 miles. The large 
acquisitions that made possible this great expansion began with the Treaty 
of Peace of 1783, and ended with the Gadsden Purchase of 1853, which estab- 
lished the southern boundary of Arizona and New Mexico. Next came the 
noncontiguous annexations on the continent of North America, including the 
purchase of Alaska from Russia in 1867, and the acquisition of the Panama 
Canal Zone from the recently established Republic of Panama in 1904. The 
Canal Zone is a strip of land from sea to sea, only ten miles wide with ports 
at each end, and a total area of about 550 square miles. Alaska is a thousand 
times as large— 586,000 square miles. Then there were the acquisitions of the 
island possessions, from the Philippines in the Far East to Puerto Rico and 
the Virgin Islands in the Caribbean Sea. These, taken in chronological order, 
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are Hawaii in 1898; the Philippines and Puerto Rico following the wai%ith 
Spain in 1899; Guam in 1899; American Samoa in 190 o; and the Virgin 
Islands by purchase from Denmark in 1917. To these must be added some 
scattered small islands here and there of no great importance. Of the insular 
possessions, the Philippines are largest (114,000 square miles in all); Hawaii 
with 6,400 square miles, and Puerto Rico with 3435, are next in size. Guam, 
Samoa, and the Virgin Islands are very small; together they would not equal 
an average American county. Their importance is military or naval, as far as 
the United States is concerned. The status of the recently acquired air and 
naval bases in the Atlantic from Iceland and Greenland south, and that of 
the islands conquered from Japan in the Pacific, is >et to be decided. 

The total area of the continental. United States is over 3,000,000 square 
miles, that of the outlying possessions is over 700,000, mostly in Alaska and 
the Philippines (the latter to be independent 111 1946). In population (1940) 
the continental United States outranked all the possessions by 132,000,000 to 
19,000,000. Most of the latter figure was made up by the population of the 
Philippines (over 16,000,000) and Puerto Rico (1,869,000). Hawaii had 423,000 
and Alaska about 73,000 inhabitants. 

The Western Lands. Before the framing of the national Constitution the 
only territorial problem was that of the lands west of the Alleghenies, to which 
different states still had somewhat conflicting claims. The Articles of Con- 
federation did not directly provide for the government of this western terri- 
tory. The Maryland legislature refused to ratify the Articles until reasonable 
assurances had been given that the western land claims of the several states 
would be turned over to Congress. The purpose behind this insistence was 
not only to avoid territorial disputes later, but even more to prevent the states 
with western lands from growing to a size out of all proportion to states like 
Maryland. 

Congress resolved in 1780 that any such lands as might be “ceded or relin- 
quished to the United States, by any particular state/' should be “disposed of 
for the common benefit of the United States, and be settled and formed 
into distinct republican states, which shall become members of the federal 
union. . . 1 This resolution set the policy to be followed in later years. 

Despite the deficiencies of the Articles there seems to have been no serious 
question as to the power of Congress to acquire lands, govern them, and 
erect them later into states. Neither did the negotiators of the Treaty of Peace 
seem to have any doubt as to the power of the United States to acquire by 
treaty as much land as they could get the British to cede. 

Plans for Territorial Government and Statehood. The Congress of the Con- 
federation in its closing days provided regulations for the settlement and gov- 
ernment of the western lands. In the resolution of 1780 the general policy of 
giving ultimate statehood to settlements in the West was foreshadowed. I11 

1 See Commager, Documents oi American History , pp 1 19-20. 
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178^ Congress adopted another resolution, drafted by Jefferson, providing a 
scheme for territorial and later state governments in the area. In 1787 Congress 
adopted the famous Ordinance of 1787, or Northwest Ordinance, applicable 
to the territory north of the Ohio and east of the Mississippi River. 2 This pro- 
vided an initial and temporary form of government for the area under a gov- 
ernor, a secretary, and judges appointed by Congress, to be followed, "so soon 
as there shall be five thousand free male inhabitants of full age in the district,” 
by a more fully organized territorial government with an elective legislative 
body; and the latter in turn was to give way when states should be formed 
and admitted to the Union. 

The Constitution and National Territories. Before the provisions of the 
Northwest Ordinance were carried out, the new Constitution of the United 
States had been adopted. It was thus left to the national government under 
the Constitution to work out more fully the territorial policy. The Constitu- 
tion provided that "The Congress shall have Power to dispose of and make 
all needful Rules and Regulations respecting the Territory or other Property 
belonging to the United States; and nothing in this Constitution shall be so 
construed as to Prejudice any Claims of the United States, or of any particular 
State.” 8 

Jefferson and Acquisition of Louisiana. Despite the fact that by the Treaty 
of Peace of 1783 the United States had acquired territory extending to the 
Mississippi, under Articles of Confederation that made no provision for the 
acquisition of territory, on the first occasion when the question of acquiring 
territory and incorporating it into the United States arose under the Constitu- 
tion, doubts were raised as to the power of the nation to do so. The occasion 
arose in 1803 when Napoleon offered to sell the Louisiana territory to the 
United States at what now seems like a ridiculously low price, $15,000,000. 
Jefferson was President. He recognized that the people would strongly favor 
the purchase, and that it would solve certain troublesome questions concern- 
ing the opening up and defense of the western country. Nevertheless he had 
grave doubts as to the power to make the purchase, and he wanted a consti- 
tutional amendment adopted to make it legal. His actions were more practical. 
With the approval of Congress, the purchase was promptly made. Under 
later Presidents, acquisitions have been made without question. 

National Power over External Affairs. If a source for the power be needed, 
the doctrine previously discussed as to the power of the United States in 
external affairs should suffice. This power, the Supreme Court has said in sub- 
stance, depends not on the Constitution but upon the status of the United 
States as a sovereign power among the nations. Twenty-five years after the 
Louisiana purchase, Marshall stated that "The Constitution confers absolutely 
on the government of the Union the powers of making war and of making 

2 See Commagcr, op. c it, pp. 121-23, 128-32, for these two documents. 

8 U. S. Const., Art. IV, sec. 3, par. 2. 
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treaties; consequently, that government possesses the power of acquiring terri- 
tory, either by conquest or by treaty/' 4 But in international law territory may 
also be acquired by discovery and occupation. Did Marshall mean to say that 
only by war or treaty could the United States acquire territory? Probably not, 
and certainly Congress has not acted upon that assumption, for in the Guano 
Island act passed in 1856 it provided a means whereby, if an American citizen 
discovers and occupies such an island not claimed by any other government, 
it may “at the discretion of the President, be considered as appertaining to the 
United States/' 5 It goes without argument that the power to acquire territory 
is wholly national, and cannot be exercised by the states. 

Power to Govern Territories. The power to govern territories is also exclu- 
sively national. The express constitutional provision on this subject gives 
Congress the authority to provide for territorial government, but this relates 
mainly to the more or less final and permanent arrangements that can be 
established and carried out peacefully. Before this power can be exercised the 
President as commander in chief has the authority to govern conquered terri- 
tory temporarily, and as general executive of the government he probably has 
power to govern temporarily any ceded territory, or any territory discovered 
and occupied in the name of the United States. 

Status of Territories. A more difficult question arises concerning the legal 
status of territory. It appears that conquered territory, prior to annexation, or 
territory that is merely occupied by American forces, is not a part of the 
United States in any constitutional sense, although internationally it must be 
recognized by other powers as belonging to the United States. During the 
period of occupation the United States tariff laws still apply against occupied 
territory, since the latter is still in a constitutional sense foreign territory. 
When annexation takes place, docs it make the territory really a part of the 
United States, or does it merely cause it to belong to the United States? The 
Constitution was established “/or the United States" but not necessarily, in 
all its parts, for territories that merely belong to the United States. As long 
as the United States possessed only such contiguous territory on the continent 
as was clearly destined for statehood, the territory was considered to be really 
a part of the United States, and the entire Constitution was held to apply 
to it. But if territories are annexed that are remote, and are populated by a 
wholly different people, so that they are not likely to become states, there is 
less reason why the whole Constitution should apply to them. 

Incorporated and Unincorporated Territory. In the treaty of 1803 by which 
the United States acquired Louisiana, the following words were used: 

The inhabitants of the ceded territory shall be incorporated in the 
Union of the United States, and admitted as soon as possible, accord- 

4 American Insurance Co. v. Canter (1828), 1 Peters (U. S.) 511. 

5 U. S. Code of Laws, Title 48, ch. 8, sec. 1411. 
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in g to the principles of the Federal Constitution, to the enjoyment 
of all the rights, advantages, and immunities of citizens of the United 
States; . . . a 

This idea of a* people being “incorporated” into or made part of the body 
of the United States gave the courts a clue when questions arose a century 
later concerning the annexation of Puerto Rico, the Philippines, and other 
territories. The courts found that a distinction can be made, broadly, between 
incorporated and unincorporated territories, and that the treaties of acquisition 
and the acts of Congress provided the clues as to whether a particular territory 
belonged in one or the other category. If a territory is incorporated, all parts 
of the Constitution and all the laws and treaties of the United States apply 
fully to it. If it is not incorporated, Congress may decide which parts of the 
Constitution, and which laws and treaties, shall apply. When a territory is 
incorporated, its people can ship goods into the United States without paying 
duty, they can migrate to the continental United States without being stopped 
by immigration laws, and they stand in practically every other way, except 
that of representation in Congress and the right to vote, on the same footing 
as the people in the states. Citizenship is also usually conferred on them, 
but the conferment of citizenship upon part or all of its people does not prove 
that a territory has been incorporated. 

Alaska and Hawaii as Incorporated Territories. The two territories that are 
today definitely incorporated into the United States are Alaska and Hawaii. 
As to both of them Congress has enacted, though in slightly different words, 
that “the Constitution of the United States, and all the laws thereof which 
are not locally inapplicable, shall have the same force and effect within the 
said territory as elsewhere in the United States.” 7 The comparable provision 
as to Puerto Rico omits mention of the Constitution and has a somewhat 
different expression concerning the laws, whereas the laws governing the 
Philippines (up to 1934) and other possessions make it clear that only a part 
of the laws of the United States apply to them. In the acts governing Puerto 
Rico and the Philippines, there are special bills of rights, in which grand jury 
proceedings and the right of jury trial are omitted, among others, whereas 
the federal bill of rights applies fully to Alaska and Hawaii. 

Government of the Organized Territories. The territories of Alaska, Hawaii, 
Puerto Rico, and the Virgin Islands have more or less fully organized govern- 
ments in which the people of the territory play some part. The written con- 
stitution of each of the aforementioned organized territories consists of the 
acts of Congress that provide for its government. These include the basic 
“organic law” of the territory and subsequent laws as well. 8 These are subject 

6 See Commager, op cit , pp. 190-91. 

7 U. S. Code of Laws, Title 48, sec. 23, 495. 

a See generally U S. Code of Laws, Title 48, ch. 2, Alaska; ch. 3, Hawaii; ch. 4, Puerto 
Rico; ch. 5, the Philippine Islands; ch. 7, the Virgin Islands. The Philippines will be dis- 
cussed later. 
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to change only by Congress, In the two incorporated territories (Alaska and 
Hawaii), and also in Puerto Rico and the Virgin Islands, there are appointed 
governors, elected legislative bodies, and appointed judges, and the main ele- 
ments of a system of separation of powers and checks and balances. 

Territorial Governors. The executive organization in the organized terri- 
tories reflects most fully the differences between the incorporated and un- 
incorporated territories. All governors are appointed by the President with the 
consent of the Senate. The governors of Alaska and Hawaii arc appointed for 
definite four-year terms. They have the veto power over the acts of the legis- 
lature, including the item-veto on appropriations, but their vetoes may be 
overridden by a two-thirds vote, and acts so passed are law. It is true that 
Congress reserves the right to annul any act of any territorial legislature, but 
in Hawaii and Alaska there is almost complete legislative autonomy under 
the Constitution and the acts of Congiess. In addition, the governor of Hawaii 
must be a local resident at the time of appointment. In the unincorporated 
territories, on the other hand, the governor is appointed to serve during the 
pleasure of the President, and his veto power is such that any measure passed 
over his veto which he still thinks should not become law he may submit to 
the President with his reasons, and if the President backs him up, the measure 
cannot become law. The governor is both the chief representative of the 
United States in the territory and the executive for the enforcement of terri- 
torial laws. It is rather interesting to note that in most of the territories the 
governor is given the power, on his own initiative, to declare martial law, to 
suspend the writ of habeas corpus, and to use the military forces to suppress 
insurrection or other serious disorder, but that he must notify the President 
as to what he has done and abide by his decision if the latter overrules him. 

Territorial Legislatures. There are locally elected legislative bodies in all the 
organized territories, and these are bicameral in all except the Virgin Islands. 
The latter are divided into two “municipalities,” each of which has its “mu- 
nicipal council” with powers of local ordinance making. The council in one 
consists of nine elected members, and in the other of seven, and these two 
are called together at least once each year by the governor to act as the legis- 
lature for the islands as a whole. In the other territories the size of the legis- 
lative bodies corresponds roughly to the population to be governed: Alaska 
with the smallest population has 8 and 16 members in the two houses, while 
Puerto Rico, most populous of the four, has 19 and 39, respectively. Note that 
the bicameral arrangement has been applied in the territories in imitation of 
that in the states. The right to vote for members is given generally to those 
adult male residents who do not owe allegiance to any country other than 
the United States, and who have resided in the territory for a year. There are 
no property tests or other special qualifications. Elections are biennial. Sessions 
are also biennial in most cases, and, as in the states, are generally limited in 
length. Pay is on the per diem basis. 

Legislative Powers of Territories. The legislative power is stated in the laws 
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governing the particular territory. In general the power to legislate is stated 
in broad terms: it "shall extend to all rightful subjects of legislation not in- 
consistent with the Constitution and laws of the United States; . . (Alaska, 
Hawaii); or "All local legislative powers in Puerto Rico . . . shall be vested 
in a legislature. . . .” 9 It must be understood, however, that the legislation 
by Congress controls that of the territories, and that this legislation is very 
extensive in some cases, notably in the case of Alaska. Furthermore, in most 
instances there is a provision that the laws enacted must be laid before Con- 
gress, which reserves the right to repeal them by legislation of its own. 

Financial Powers. Congress has seen fit, also, to limit the territories in finan- 
cial matters. They are authorized to borrow money, and to authorize munici- 
palities within their limits to do so also, but the amounts of indebtedness are 
limited in the organic acts to a certain percentage of the taxable valuation. 
Furthermore, the territorial legislatures are not permitted to cut off the 
appropriations for the executive department, the courts, and the ordinary gov- 
ernmental services. The laws provide that in case of failure of the territorial 
legislature to make appropriations, the executive branch may continue to 
spend at the rates set in the previous appropriation act. If the legislatures 
attempt to make any extraordinary appropriations, the governor may exercise 
his item-veto, as noted above. The territorial organic acts also provide usually 
for the office of auditor, and give the auditor rather extensive powers to ii$esti- 
gate expenditures, and to disallow such as he considers excessive or illegal. 
This officer, like the governor, is usually appointed by the President with the 
consent of the Senate. 

Delegates to Congress and Resident Commissioners. The incorporated ter- 
ritories, Alaska and Hawaii, are permitted to elect, by popular vote, one Dele- 
gate each to sit in the lower house of Congress and there to participate in the 
proceedings but not to vote. The similar representatives from the unincorpo- 
rated territories, Puerto Rico and the Philippines, are called Resident Com- 
missioners, and they are also permitted to have seats and to speak in the 
House of Representatives. 

Territorial Courts. Each territory has a judicial system to perform the func- 
tions of both state and federal courts. In Alaska these have been combined 
into one court system. In Hawaii and Puerto Rico there are two systems, the 
territorial courts properly so-called, and the federal district court. The judges 
of the higher courts in the territories are appointed by the President with the 
advice and consent of the United States Senate. 

The So-called Unorganized Territories. The Canal Zone, Guam, Samoa, 
and lesser islands and areas are governed in a manner quite different from 
that which prevails in the organized territories. By authority of Congress, the 
Canal Zone is governed by the President through a governor and other officers 
appointed by the President with the consent of the Senate. There is no 
elected or representative body. In practice an army officer is made governor, 

9 U. S. Code of Laws, Title 48, secs. 77, 562, 811; and see also sec. 821. 
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and the War Department thus keeps supervision of the area. The islands 
of Guam and Samoa fall similarly under the Department of the Navy, and 
are governed by naval officers stationed there. These are sometimes said to 
have “Presidential government” as distinct from “Congressional government” 
in the organized territories. 

Protectorates. For reasons of national defense and the maintenance of peace 
and order in the Caribbean Sea, the national government has assumed certain 
limited powers of protection over Cuba, Haiti, and Santo Domingo. These 
are in no sense territories of the United States, but rather protectorates. They 
have their own standing in international affairs as independent powers, but 
for certain purposes accept American protection and occasional or limited 
intervention in their affairs. 

Central Supervision of Territories. Through administrative reorganizations 
effected since 1939, three departments in Washington now have important 
powers with respect to territories and dependencies. The Department of the 
Interior through its Division of Territories and Island Possessions lias chief 
responsibility for supervising the administration of the four territories organ- 
ized under acts of Congress, while the Navy Department through its Office 
of Island Governments is concerned with places like Guam and Samoa whose 
populations are very small and whose interest to the American government 
is primarily strategic or defensive, and the War Department has a similar 
responsibility for the Panama Canal Zone and for like reasons. The new air 
and navy bases also fall under the War and Navy Departments for supervision. 

Philippine Independence Act. In the case of the Philippines, independence 
is already authorized and is on the way to being achieved. By acts passed in 
1933 and 1934, after years of agitation and a number of adverse reports. Con- 
gress authorized the Philippines to take steps that would lead to their inde- 
pendence. The first of these, forced through Congress and passed over Presi- 
dent Hoover’s veto, was rejected by the Filipinos. Although the act offered 
independence, its real motivation was entirely different. Large amounts of 
Filipino products such as cocoanut oil and sugar had been coming into this 
country to be sold in competition with products raised here. Farming interests, 
seeking to make the tariff effective, and trying to cut off all importations of 
foreign farm products as completely as possible, were the real instigators of 
the legislation, and they attached clauses to the independence act that were 
bound to hurt Philippine trade seriously even during the ten-year transition 
period. When the Filipinos rejected this first act, another was passed in almost 
the same terms, but this was accepted. 10 

In conformity with the provisions of this act, a constitutional convention 
was elected by the Philippine voters, and a constitution was drawn up which 
was then submitted to and approved by President Roosevelt. The Filipino 
voters gave the constitution their approval, an election was then held to 

10 Act of March 24, 1934, Statutes at Large , vol 48, p 456. 
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choose the first officers of the new government, and on November 14, 1935, 
the President signed in Washington a proclamation establishing the freedom 
of the Philippines, while at the same time in Manila the first President of 
the Philippine Republic took his oath of office. 

Ten-Year Period of Partial Independence. Under the terms of the act au- 
thorizing independence, the sovereignty of the United States is to be with- 
drawn, July 4, 1946, a little over ten years after the establishment of the re- 
publican government. During this period the Filipinos continued to owe 
allegiance to the United States, and their officers took oaths recognizing 
American sovereignty. The United States continued to control Philippine 
foreign relations; and all acts creating new government loans, or affecting the 
currency, coinage, imports, exports, and immigration, as well as all amend- 
ments to the Philippine constitution, were to be submitted to the President 
for his approval. Also during this ten-year period the United States govern- 
ment might intervene to preserve the government and to protect life and 
property. Immigration from the Philippines to the United States practically 
ceased, since a quota of only 50 a year was established by the Independence 
Act, while trade was throttled to a very considerable extent by provisions of 
the act imposing import duties on sugar, cocoanut oil, and cordage and fibers, 
and by additional clauses requiring that export duties be levied by the Philip- 
pines on goods that were admitted into the United States free of duty. The 
funds obtained from these export taxes were to be used to retire the Philippine 
debt. 

Pending the establishment of complete independence in 1946, the President 
appointed a United States High Commissioner who was to represent the 
United States and see to it that the provisions of the Independence Act are 
observed. The Philippines sent in return a Resident Commissioner to the 
United States, who was entitled to a seat in the House of Representatives 
with the right to speak but not to vote. He was to be recognized by all de- 
partments of the national government as the official representative of the 
Philippine government. 

The short-lived Japanese conquest of the Philippines (1942-45) wrought 
great destruction in the islands and set back the development of complete 
self-government by the people. The legal status from the United States view- 
point did not change, however, and Congress reasserted its intention to pro- 
mote the full independence of the Philippines. At the same time it reserved 
the right to establish defense bases there. In the meantime (1945-46) an 
American high commissioner was installed until independence was established. 
In April, 1946, the people of the Philippines elected a new President and 
Congress, and by the time this book is published complete independence and 
self-government should have been achieved. 
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SPECIAL JURISDICTIONS WITHIN THE UNITED STATES 

Up to this point certain areas outside the United States proper over which 
the national government has control have been considered. Within the coun- 
try, too, there are certain areas and people over which the national govern- 
ment has rather special powers. These are (a) the Indians, (b) certain pur- 
chased and ceded areas, and (c) the District of Columbia. Over all these there 
is direct government by the nation as a whole. 

Early Policy Toward Indians. The British theory about the Indian lands 
was that by discovery, occupation, and conquest the land in these parts of 
America belonged to the British Crown. The native population had certain 
special rights of occupancy and possession, but not the legal title to the land. 
To make room for English settlers, the Indians could be driven back, but 
it was best to make treaties with them and thus extinguish their rights to 
the land. Thus began the policy of making treaties with the Indian tribes and 
of considering them as separate treaty-making powers. Unfortunately for their 
sake, the Indians were not so organized governmentally that they could 
properly make or enforce treaties. Another difficulty arose early in the negoti- 
ations because the British government did not keep centralized control of 
Indian affairs. Each colony had its own relations with the Indians, to a certain 
extent, and there was no uniformity of policy. As a result of this experience, 
the British government proclaimed in 1763 that trade with the Indians was 
to be open only to those who procured a license from the Crown, and that 
all other matters of Indian relations were also to be controlled by the Crown. 11 
This policy of a centralized control of Indian affairs was 011c that was destined 
to continue. 

Under the Articles of Confederation, Congress received the “sole and ex- 
clusive right and power of . . . regulating the trade and managing all affairs 
with the Indians, not members of any of the states, provided that the legisla- 
tive right of any state within its own limits be not infringed or violated/' la 
Congress was thus in a position to make treaties with the Indam tribes m the 
West just as it made treaties with European powers to the east. In the Consti- 
tutional Convention, Madison proposed that the new Congress should have 
power “to regulate affairs with the Indians as well within as without the limits 
of the United States/' The provision actually adopted says merely that “The 
Congress shall have Power ... to regulate Commerce . . . with the Indian 
tribes; . . /' 13 This provision is a part of the general commerce clause. What 
does it mean? 

National Policy as to Indian Trade. Congress early adopted the method of 
direct trade by the government with the Indians. This was to eliminate the 
evils of private trading, with its bad effects on Indian relations, resulting from 

11 See Commager, op. cit., pp. 47*50. 

12 Articles of Confederation, Art. IX, par. 4. 

18 U. S. Const., Art. I, sec. 8, par. 3. 
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cheating, the sale of liquor and firearms, and all the other concomitants of 
private trade for profit between the clever “civilized * * person and the more 
ignorant and simple-minded barbarian that the Indian then was. The office 
set up to control all trade with the Indians broke down under the pressure of 
private trading interests and was abolished. Later the Bureau of Indian Affairs 
was established, but without much more success. The westward-moving settlers 
wanted the Indians pushed farther to the west while the fur traders preferred 
to keep out the white settlers in order to keep alive the fur trade. In this 
clash of interests the settlers won, while the Indians steadily lost. All the time 
treaties were being made by the President and Senate with one tribe and then 
another to clear off Indian claims to the lands, and to assure them of secure 
reservations further west; but these treaties could not be kept on either side. 
In desperation the Indian often saw but one thing to do, and that was to 
fight back. As a result there was an almost continuous succession of wars with 
the Indians, with the federal troops usually victorious. The number of Indians 
constantly dwindled— from an estimated 3,000,000 at one time to a low figure 
of around 300,000. War, disease, liquor, and forced changes in the mode of 
life all took their toll of the Indians. In recent years numbers have increased 
again, so that in 1940 the Office of Indian Affairs reported 361,000 Indians 
under its jurisdiction. 

Guardianship over Indians. When the Indians ceased to be a menace to 
the spread of the white settlers, a feeling arose that they had been treated 
rather shabbily and that it was incumbent on the American nation to accord 
to them some measure of justice, and to make it possible for the Indians to 
adjust themselves to the civilization that had grown up all around them. A 
theory had been developing in the law that the national government was the 
guardian of the Indians, and that it had a special and exclusive responsibility 
for protecting them from further violations of their rights. Even before the 
Civil War legislation had been enacted dealing with crimes by the Indians 
and giving them the protection of the federal courts. In 1871 Congress passed 
a law providing that no further treaties should be made with the Indians, 
but that treaties previously made and ratified should not be affected by this 
decision. Thereafter Congress enacted more and more legislation to give pro- 
tection to the Indians and to carry out the idea that the national government 
was their guardian. Under this policy most Indians were drawn together into 
special areas called “reservations/' and legislation was passed forbidding the 
sale of liquor to them and regulating all trade and intercourse with them. 
Indian agents, appointed by the national government and under the super- 
vision of the Office of Indian Affairs in the Department of the Interior were 
assigned to these reservations to enforce the new policy. Schools were set up 
for the Indian children. From the sales of Indian lands and the timber, oil, 
and other products found on them, trust funds were established under the 
government, from which annuities are paid to the members" of the tribes 
concerned. The lands on the reservations are held by the government in trust 
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for the Indians, and severe penalties are provided for those who are caught 
trespassing upon these lands or taking timber and other valuable things from 
them. The Indians are not allowed to dispose of the reservations, but in some 
cases in recent decades the government has made individual allotments to 
families that seemed prepared to go forward on their own initiative and abil- 
ity, to make a living as farmers or in other ways. Thus some reservations have 
been in fact broken up. Nevertheless, in 1930 there were separate Indian 
reservations of more than 100 square miles total area in 14 states, and the 
total area of all reservations was about 80,000 square miles in 1935. Today 
there are 21 states with over 1,000 Indians each, the largest populations being 
in Oklahoma (103,000), Arizona (50,000), New Mexico (37,000), South Dakota 
(28,000) and California (23,000). Since the passage of the Indian Reorganiza- 
tion Act in 1934, the Indian tribes have become largely self-governing in 
internal affairs and have taken an active part in the economic and social 
advancement of their people. 

Exclusive National Power over Indians. Thus at the present time the govern- 
ment is engaged in a large-scale program of supervising, educating, regulating, 
and administering the economic affairs of over 360,000 Indians on a total 
land area that would make a large state. Where they so desire and where they 
show the capacity to do so, the Indian tribes are permitted to retain their own 
organization and to enforce their own laws on the reservations to a consider- 
able extent. Over them stands, however, the national government which, 
within the areas of the reservations, has almost exclusive powers of govern- 
ment. The sale of liquor is forbidden, whatever may be the law of the sur- 
rounding state. Crimes on the reservation are regulated by national and not 
by state law. The regulation of trade on the reservations and the provision 
of such services as education, poor relief, health, and public works arc handled 
by the national government's officials. Indeed, the states do not want the 
burden of supporting and caring for the Indians. 

Source of This Power. From what source does the national government get 
this power to control completely and exclusively the affairs of the Indians? 
The Constitution speaks only of ‘‘commerce" with the Indians, and “com- 
merce" is sometimes given a rather limited meaning. In its consideration of 
the question the Supreme Court has upheld the power but it has not been 
able to give a wholly consistent explanation of its conclusions. (1) The section 
concerning commerce with the Indians is clearly not enough. (2) The fact that 
the Indian tribes had been considered from the first as nations, “domestic, 
dependent nations," with whom treaties could be made, and that these 
treaties needed to be enforced and could be enforced only by additional 
national legislation, has also been suggested. As in the case of external affairs, 
the power of the national government with respect to the Indians might be 
said, therefore, not to depend on the words of the Constitution, but on the 
necessities of the case after a whole web of treaty relations had been woven 
about the Indians. 
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The power of the general government over these remnants of a 
race once powerful, now weak and diminished in numbers, is neces- 
sary to their protection, as well as to the safety of those among whom 
they dwell. It must exist in that government, because it never has 
existed anywhere else, because the theatre of its exercise is within 
the geographical limits of the United States, because it has never 
been denied, and because it alone can enforce its laws on all the 
tribes. 14 

(3) In the same decision this power is also placed on the basis of "wardship,” 
the national government being the guardian. 

These Indian tribes are the wards of the nation. They are communi- 
ties dependent on the United States; dependent largely for their daily 
food. Dependent for their political rights. They owe no allegiance 
to the states, and receive from them no protection. Because of the 
local ill feeling, the people of the states where they are found are 
often their deadliest enemies. From their very weakness and helpless- 
ness, so largely due to the course of dealing of the federal govern- 
ment with them and the treaties in which it has been promised, 
there arises the duty of protection, and with it the power. 15 

Purchased and Ceded Areas in States. The national Congress also has power 
'To exercise exclusive Legislation in all Cases whatsoever, . . . over all Places 
purchased by the Consent of the Legislature of the State in which the Same 
shall be, for the Erection of Forts, Magazines, Arsenals, dock-Yards, and 
other needful Buildings; . . 16 This is an express authority that is of con- 

siderable importance. Not only purchased areas, but also lands reserved by the 
nation for forts and other functions from the original public domain fall 
under exclusive national control. The law that is to prevail in these areas, 
of which there are now hundreds, is only such as Congress enacts, or as it 
adopts from the laws of the surrounding state. Crimes that occur in such areas 
are triable only in the federal courts, and actions concerning real estate therein 
are likewise assigned to the federal courts. The states are usually permitted 
to send in officers of their courts to serve legal processes or papers, in order 
that the federal areas may not become sanctuaries for criminals, and they 
may now tax private property within such places, but even these rights are 
subject to Congressional control. The central idea is that the power of Con- 
gress over these areas is exclusive, and the states may not tax or exercise police 
power or eminent domain in such places without express Congressional con- 
sent. 

Flow many of these areas there are, or how extensive, it would be hard to 
say. Several years ago it was pointed out that the national government main- 

14 U. S. v. Kagama (1886), 118 U. S. 37$. 

16 U. S. v. Kagama (1886), 118 U. S. 375. Cf. U. S. v. Sandoval (1913), 231 U. S. 28. 

16 U. S. Const., Art. I, sec. 8, par. 17. 
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tains military or naval stations in every state but one, and that it has many 
other properties such as prisons, power sites, the United States military and 
naval academies, hospitals, asylums, and other institutions. 17 The recent war 
production program greatly increased the numbers of such places. On these 
ceded areas reside many thousands of civilians, as well as the official person- 
nel, and in several places the national government has itself been compelled 
to provide for institutions of local government, as at Norris and Boulder 
Dams. 

THE DISTRICT OF COLUMBIA 

The National Capital. The most important of all these ceded places within 
the states is the seat of the national government, the District of Columbia. 
On this the Constitution provides that Congress shall have power “To exer- 
cise exclusive Legislation in all Cases whatsoever, over such district (not ex- 
ceeding ten Miles square) as may, by Cession of particular States and the 
acceptance of Congress, become the Seat of the Government of the United 
States. . . .” 18 The site selected by Washington lies on the Potomac River 
at the head of navigation. The original cessions were made by Maryland and 
Virginia, and the area was at that time a square with its four corners turned 
to the points of the compass. Then the city was laid out on the Maryland 
side of the river, and the principal growth began there, so that the area on 
the Virginia side of the river seemed to be unnecessary, and was returned to 
Virginia, leaving an area of about 64 square miles. Within this area the 
population had increased to 663,000 by 1940, and it is today probably well 
beyond that mark. 

The importance of having the national capital under the exclusive control 
of the national government, and not subject to any state, can hardly be 
questioned. Furthermore, a capital that is somewhat removed from the great- 
est cities of the country, the centers of wealth and population, is less likely 
to be swayed by waves of temporary opinion and more easy to defend against 
uprisings such as those that have originated in great cities like Paris. 

Legal Status. The district is not a state in the Union, although it has a 
body of laws such as every state has relating to property rights, marriage and 
divorce, civil and ciriminal law, ahd business matters. Congress has treated 
it as a state for some purposes, but not for others, and it has no representation 
in Congress. It is not a county, although again the ordinary county functions 
with respect to courts, land registration, tax collection, and law enforcement 
have to be carried on within it. It is not merely a city, either, although it is 
declared to be a municipal corporation, and if has all the problems of a city 
with respect to streets, water supply, parks, and other urban services. In short, 
it is a peculiar entity, that is functionally a state, a county, and a city, all 

17 Yale Law Journal , vol. 37, p. 796; Field, A Selection of Cases and Authorities on Con- 
stitutional Law , 1st ed., 1930, pp. 552-58. 

18 U. S. Const., Art. I, sec. 8, par. 17. 
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rolled into one, while legally it is a mere creature of the national government, 
and closely intermeshed with its various branches. 

Congress Legislates for the District. From the beginning Congress has en- 
acted the controlling legislation for the district, but between 1801 and 1878 
the people of the district had some powers of self-government under various 
forms of organization. Extravagance and other difficulties led Congress to 
wipe out local self-government, and since 1878 the people have been without 
the vote even in local matters. 

Congress today passes laws for the district such as a state legislature would 
pass for a state, and also passes some statutes that are little more than local 
ordinances, such as a city council would enact. There are special committees 
in both houses for district business. Codes of the laws enacted for the district 
have been compiled unofficially, but the Statutes at Large are still the most 
authoritative place in which to find them. Congressional legislation for the 
district is, of course, subject to veto by the President like other legislation. 
The same holds true of the District of Columbia appropriation bills, also 
enacted by Congress. 

Administrative Organization. Actual administration is carried on mainly by 
three commissioners, appointed by the President with the consent of the 
Senate, and a number of other officers and boards similarly appointed. The 
work is divided among these commissioners roughly in this way: One deals 
with finances, law, poor relief, and general business matters; another handles 
police, fire, health, and various other services; while the third one is pri- 
marily responsible for engineering matters and public works, such as streets, 
water distribution, school buildings, and so on. There are also certain more 
or less independent boards, such as those for schools, public libraries, city 
planning, zoning, and other ordinary municipal activities, as well as some 
that suggest state government, such as a public utilities commission and vari- 
ous boards of examiners for professions and vocations. In addition a number 
of things are done for the district by regular agencies of the national govern- 
ment. There is also a separate court system of the district, headed by the 
Court of Appeals, below which is the Supreme Court of the District, while 
at the bottom are the usual local courts: a police court, a municipal court, 
and a juvenile court. 

Lack of Local Popular Control. Over this system of local authorities, the 
people resident in the district have no direct legal or political control. They 
have in fact no votes at all, since they may not vote for members of Congress, 
Presidential electors, or local officers. This is a cause of very considerable 
complaint among the more vocal elements, but Congress shows no disposi- 
tion to do anything about it. 

The demand for self-government in local affairs, and for some representa- 
tion in Congress, is very strong in the District of Columbia, while the cry 
for statehood comes insistently from Hawaii and is heard also in Alaska. To 
the writer it seems that there would be a real gain all around if the people 
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of the District of Columbia were given some power to participate in their 
own government. On the other hand, Alaska certainly has too small a popula- 
tion for immediate statehood, while Hawaii's population is both remote and 
much smaller than that of the average state today. It would seem that the 
needs of these three, the District of Columbia, Hawaii, and Alaska, probably 
call for a status intermediate between that of statehood and complete terri- 
torial dependency. By a new constitutional amendment, and subject to the 
continuing control of Congress, they might be given not only powers of local 
self-government but also definite representation in either or both houses of 
Congress. 
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CHAPTER 25 


National Taxes, Revenues, and Borrowing 


THE NATION’S POWER TO TAX 

Origin of the Taxing Power. During the colonial period of American devel- 
opment the "King in parliament" claimed the entire power of taxation over 
England and also over the commerce of the colonies. At the same time the 
elected assemblies in the several colonies in America exercised the power of 
taxation locally. Friction developed at the points where these two taxing 
powers overlapped, and one of the issues in the war for independence was that 
of "no taxation without representation." This slogan advertised colonial re- 
sistance to any taxation of the colonies by Parliament. 

During the struggle for independence the revolutionary state legislatures 
acted upon the assumption that they, as representatives of the people, had 
the full power to levy any and every kind of tax. They taxed property, sales, 
imports, exports, and other transactions in addition to levying poll taxes. Their 
representatives in the Continental Congress when drawing up the Articles of 
Confederation refused to grant any taxing power to the Congress. This de- 
cision could be justified to some extent by the argument that Congress was 
not a proper taxing body. It was not representative of the people as such but 
only of the states in their corporate capacity. Its members were chosen by 
and dependent upon the state legislatures. Congress could requisition funds 
from the states, but the state legislatures alone represented the people and 
had the power to levy taxes. The defects in this financial arrangement from 
the nation's viewpoint were recognized by the outstanding leaders of the 
times. Lacking the power to tax and being thus without ability to protect 
the nation's credit, the Congress under the Articles grew progressively weaker 
and more frustrated. 

The Constitution on the Taxing Power of Congress. The framers of the 
national Constitution were in the main strongly in favor of giving a substan- 
tial taxing power to the national government that they helped to create, as 
the following provisions of the Constitution reveal: 
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The Congress shall have Power To lay and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the common 
Defence and general Welfare of the United States; but all Duties, 
Imposts and Excises shall be uniform throughout the United States. 

. . . Representatives and direct Taxes shall be apportioned among 
the several States . . . according to their respective Numbers. . . . 

No capitation, or other direct, Tax shall be laid unless in Proportion 
to the Census or Enumeration herein before directed to be taken. 

No Tax or Duty shall be laid on Articles exported from any State. 1 

Export Taxes Forbidden. These are the principal original clauses of the 
Constitution that deal with taxation. On the basis of them, what things may 
Congress tax? One tax only is expressly forbidden, and that is a tax on ex- 
ports. The southern states were in 1787 the great exporters: tobacco, indigo, 
and rice were some of their principal products. They did not want these 
exports to be taxed for the benefit of the United States as a whole and to 
the detriment of their own commerce. In applying this prohibition the Su- 
preme Court has tried to make exports as such really free from taxes, but it 
has ruled that the incomes of exporting firms are subject to nondiscriminatory 
taxation along with other incomes. 

Implied Prohibition Against Taxes on States. In the early decision of Mc- 
Culloch v. Maryland 2 the Supreme Court held that a state has no power to 
levy a tax on the instrumentalities of the national government, at least not 
without its consent. The obverse of this case came up after the Civil War. In 
the case of Collector v. Day, 8 where a state official objected to paying a na- 
tional income tax levied against his state salary, the Supreme Court upheld 
him, saying that the “unimpaired existence” of the states is as important as 
the equally unimpaired existence of the national government, and that, al- 
though there is no express clause prohibiting national taxes on state instru- 
mentalities and operations, such a prohibition “rests upon necessary implica- 
tion.” Later a case arose in which a state operating a liquor dispensary system 
objected- to paying the federal tax. 4 But suppose a number of states owned 
and operated distilleries; if they all escaped taxation, would not this under- 
mine the whole national tax? When the Supreme Court had to face this 
question, it qualified its first rule by saying that the tax exemption of state 
instrumentalities applied only to their necessary governmental functions, and 
not to any business enterprises into which a state may enter. This distinction 
between the purely governmental and the business or proprietary functions of 
state government was naturally hard to apply. 

The Taxation of Incomes. Such was the status of constitutional law on the 
taxing power of the national government when another and more serious 

1 U. S. Const., Art. I, sec. 8, par. 1; sec. 2, par. 3; sec. 9, pars. 4, 5. 

2 (1819), 4 Wheaton 316. 

8 (1870), n Wallace 113. 

4 South Carolina v. U. S. (1905), 199 U. S. 437. 
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question arose. It concerned the power of Congress to enact an income tax 
law. 

The original Constitution adopted a distinction that was then generally 
accepted by economists between “direct” and “indirect” taxes. Direct taxes, 
said the Constitution, were to be apportioned among the states according to 
population, as determined by the census. Other taxes were to be levied uni- 
formly throughout the United States, that is, at the same rate everywhere 
without regard to the number of people. But what is a direct, and what an 
indirect, tax? Neither then nor now can an unequivocal answer be given. The 
income tax presents a case in point. First levied by the national government 
during the Civil War at uniform rates throughout the country, it was then 
sustained by the courts, apparently on the theory that it was an indirect tax. 5 
This tax was repealed, but in 1894 Congress enacted another income tax law, 
and this time the Court, by a five to four vote, held that an income tax is a 
direct tax, like a property tax, and that it must be apportioned among the 
states according to population. 0 Since this would have involved making a 
different scale of rates in every state, and would have imposed the heaviest 
burdens upon the people in the poorer states, the tax was allowed to expire. 
Thus for nearly twenty years there was another restriction on the nation's 
taxing power. After years of agitation, Congress proposed and the state legis- 
latures approved the Sixteenth Amendment (1913), which was designed to 
permit a uniform national income tax law to be enacted. The amendment 
reads as follows: 

The Congress shall have power to lay and collect taxes on incomes, 
from whatever source derived, without apportionment among the 
several States, and without regard to any census or enumeration. 

This amendment does not say whether an income tax is direct or indirect; 
it avoids that question, and expressly authorizes the levy of income taxes with- 
out apportionment. An income tax was immediately enacted by Congress, 
and it has been a principal source of national government revenue since 
World War I. 

“From Whatever Source Derived.” But the wording of the amendment 
raised a new question. The phrase “from whatever source derived” seemed 
to say that such a decision as that in Collector v. Day was overruled. What- 
ever the source of income, thought some, it now became taxable. When this 
question later came before the Supreme Court, 7 it held that the amendment 
does not enlarge the power of Congress to levy taxes, but simply changes the 
basis for making the levy, by permitting a uniform instead of an apportioned 
income tax. Under this interpretation the national government was still sup- 

6 Springer v U. S. (1880), 102 U. S. 586. 

6 Pollock v. Farmers’ Loan and Trust Co. (1895), 1 57 U. S. 429, 158 U. S. 601. 

7 Brushaber v. Union Pacific R. R. Co. (1916), 240 U. S. 1; Evans v. Gore (1920), 253 
U. S. 245. 
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posed to be forbidden to levy an income tax on the salaries of state and local 
officers, for example, and on the income from state and municipal bonds. 

Later there came new light upon this question. During the depression of 
the 1930s both national and state governments were in desperate need of 
revenues. While other citizens in the states that had income tax laws paid 
both national and state income taxes, state and local officers and employees 
paid no national income tax, and national officers and employees resident in 
the states paid no state income tax. These inequities were widely condemned. 
When the national government proceeded to tax the salary of a New York 
State officer, the Supreme Court of the United States sustained its power to 
do so. 8 Such a tax upon the income of the officer, the receiver of the salary, 
was held not to be a tax upon the state government as such. It might be true 
that the state would in the long run have to pay somewhat higher salaries to 
its officers and employees because of the new national tax burden, but this 
was held to be an unavoidable incident of having two governments, national 
and state, operating over the same territory. State officers get benefits from the 
national government and should contribute to its support. So long as the tax 
was not discriminatory, the Court thought that it was constitutional. 

Thereupon New York State proceeded to tax as income the salary of a 
national officer in New York, and the Supreme Court upheld this tax also. 9 
In this way the decision in Collector v. Day was overruled and the door was 
opened to nondiscriminatory income taxes by the nation upon state and local 
officers' salaries and by the states upon the salaries of locally resident officers 
of the national government. Congress and the state legislatures promptly took 
advantage of the new powers. Another barrier to a complete national taxing 
power had fallen. 

Only one important type of income still remains exempt from the national 
income tax. This is the income derived by bondholders from interest on state 
and municipal bonds. It is strongly contended by leading state and local offi- 
cials that it would be unconstitutional for Congress to tax this bond income. 
Such a conclusion seems hardly to be warranted today. Every argument used 
in upholding the power of Congress to tax the salaries of state and local offi- 
cers and employees would apply to the taxation of the interest on state and 
municipal bonds. It remains for Congress to enact the necessary legislation 
to put this view to the test. 

Wide Sweep of National Taxing Power. With the exceptions noted above 
as to taxes on exports and direct taxes on state and local governmental instru- 
mentalities, everything else that is within reach by Congress— businesses, in- 
comes, property, inheritances, sales, admissions to theaters and sporting events, 
and all other taxable things and events— is today taxable by Congress. Its power 
to tax, the Supreme Court has said, “is exhaustive and embraces every con- 
ceivable power of taxation." Congress may make its own rules about taxation, 

8 Helvering v.’Gerhardt (1938), 304 U. S. 40s. 

9 Graves v. New York ex rel. O r Keefe (1939), 306 U. S. 466. 
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for national purposes without regard to any state laws. Furthermore there fc 
no constitutional limit on the amount or rate of taxation. If incomes or im- 
ports may be taxed 5 per cent, they may be taxed 10 or 50 or 75 or more per 
cent. Congress alone may determine how high a tax shall be. In the case of 
imports the tax may exceed the original cost or the value-before-tax of the 
thing imported. Thus the tax may be high enough to be prohibitive. 

Other provisions of the Constitution and doctrines of the Supreme Court 
lend support to the broad taxing powers of Congress. Various provisions of 
the Constitution put restrictions upon the taxing powers of the states, and the 
supremacy clause has the effect of making national taxes a prior lien where 
national and state governments have taxed the same thing or person. The 
Supreme Court has been liberal in upholding state and local taxes in recent 
decades, but almost never at the expense of the power of Congress. 

At various times the Supreme Court has inquired into the purpose of 
national taxes, and has held at least two taxes to be unconstitutional because 
they encroached upon the states. 10 These holdings were contrary to the Court's 
own declaration in other decisions that the purposes of Congress in enacting 
tax laws are not for the Court to scrutinize. 11 The taxing power may be used, 
therefore, not merely to raise a revenue, but also to assist in regulating or even 
to suppress certain activities. A national tax upon state bank notes put an end 
to their circulation, while the taxes upon dealing in narcotics and upon the 
sale of oleomargarine have definite regulatory and restrictive purposes. 

Should the National Taxing Power Be Limited? It is difficult to believe 
that the framers of the Constitution had any forewarning of the tremendous 
expansion of national taxation that has in fact taken place. They thought in 
modest terms, in figures of a few millions rather than tens of billions. How- 
ever, the bold and imaginative Alexander Hamilton in his argument for the 
adoption of the Constitution stated most cogently the case for an unlimited 
power of taxation in the national government: 12 

Money is, with propriety, considered as the vital principle of the 
body politic; as that which sustains its life and motion, and enables 
it to perform its most essential functions. A complete power, there- 
fore, to procure a regular and adequate supply of it, as far as the re- 
sources of the community will permit, may be regarded as an indis- 
pensable ingredient in every constitution. . . . Every power ought 
to be in proportion to its object . . . . Who can pretend that com- 
mercial imposts are, or would be, alone equal to the present and 
future exigencies of the Union? ... Its future necessities admit not 
of calculation or limitation; and upon the principle, more than once 

10 Bailey v. Drexel Furniture Co. (1922), 259 U. S. 20; U. S. v. Butler (1936), 297 
U. S. 1. 

11 McCray v. U. S. (1904), 195 U. S. 586, 

12 The Federalist, nos. 30-36. 
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adverted to, the power of making provision for them as they arise 
ought to be equally unconfined. . . . 

Constitutions of civil government are not to be framed upon a cal- 
culation of existing exigencies, but upon a combination of these with 
the probable exigencies of ages, according to the natural and tried 
course of human affairs. Nothing, therefore, can be more fallacious 
than to infer the extent of any power, proper to be lodged in the 
national government, from an estimate of its immediate necessities. 
There ought to be a capacity to provide for future contingencies as 
they may happen; and as these are illimitable in their nature, it is 
impossible safely to limit that capacity. 

The history of the United States has proved again and again the truth and 
the prophetic wisdom of Hamilton's words. The nation has surmounted one 
crisis after another, rushing in a single decade from the depths of the Great 
Depression with its unemployment to the tremendously intense effort of 
World War II with its peaks of employment, productivity, and destructive- 
ness. Had it not been for its almost unlimited powers of taxing and borrowing 
it is hard to see how the nation could have survived these crises and main- 
tained its credit and its institutions. * 

It happens, however, that at the very time of the last two great ordeals of 
the nation, certain citizens were urging upon the nation a constitutional 
amendment that was designed to limit national income and inheritance taxes 
to not over 25 per cent. 13 A number of state legislatures were persuaded into 
approving the proposal, which was solemnly laid before Congress as a major 
remedy for the nation's ills. The good sense of the nation prevailed, and the 
proposal went into the graveyard of bad bills; but the nation's leaders need 
to be ever watchful against such quack remedies. 

THE NATION’S TAX LAWS AND REVENUES 

The Old Revenue System. Congress has modified and expanded the nation's 
tax laws from time to time to meet all changes in needs and conditions. Prior 
to 1913 the national government operated under what might be called the 
old revenue system. The government establishment was relatively small and 
so was the annual expenditure. Miscellaneous revenues, such as those from 
the sale of public lands, were considerable. During many years in the nine- 
teenth century the treasury showed substantial annual surpluses, and once, in 
1837, there was a distribution of the surplus among the states. 

As late as 1912 the total national budget was less than $700,000,000. The 
revenue was raised as follows: $311,000,000 from import duties; $293,000,000 
from excise taxes, mostly on liquor and tobacco; and the rest (about 10 per 
cent) from minor taxes, land sales, and miscellaneous receipts. Could anything 

18 Tax Institute, Should There Be a Constitutional Amendment Limiting Federal In- 
come, Estate, and Gift Taxes ? Forum Pamphlet Three, New York, 1944. 
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have been simpler? In retrospect the financial situation of the national gov- 
ernment now seems to have been very satisfactory—- but not so. Expenses even 
then were increasing. Tariff reductions were being strongly urged. A national 
highway system was badly needed. The government needed more revenue! 

The Income Tax and the New Revenue System. Since 1913 there has been 
almost a revolution in the nation's financing. Increased civil expenses during 
the first Wilson administration were followed by the tremendous revenue de- 
mands of World War I. The first billion-dollar national budget (1917), includ- 
ing a great increase of expenditure for national defense, was followed by the 
unprecedented expenditures of World War I, $31 billion in two years. Rev- 
enues fell far behind. The income tax amendment had been adopted and put 
into effect, however, a‘nd the new tax quickly became the mainstay of the 
national revenue system. Wartime needs spawned new taxes also, and in- 
creased the rates of older taxes. Inheritance and estate taxes, sales and stamp 
taxes, corporation and admissions taxes brought in substantial sums, but 
income and profits taxes were far out ahead. However, the Eighteenth Amend- 
ment and the prohibition law reduced the revenue from liquor taxes to a 
’negligible amount. 

While manful efforts were made throughout the 1920s to reduce national 
government expenditures, the lowest total (1927) was just under $3,500 mil- 
lion, or about five times the 1912 total. During this period, however, taxes 
were substantially reduced from their wartime levels and the budget was 
balanced from 1920 to 1930. A high level of production and employment 
made it relatively easy to achieve this goal. 

The Great Depression's Fiscal Problems. As the deflation and depression 
gathered headway, and employment dropped to a very low level, tax revenues 
fell and substantial deficits were incurred. For two years before Franklin 
Roosevelt took office the government had large deficits, and in all his twelve 
years in office there was no single year with a surplus. Nevertheless revenue! 
were considerably increased in spite of depression conditions. Income tax 
rates were increased; prohibition was repealed and liquor began to produce 
large revenues again; payroll taxes for unemployment compensation and old- 
age insurance were introduced; tobacco, inheritance, sales and other taxes 
tended upwards. By 1938 the deficit had been greatly reduced— and then came 
the war in Europe! The United States began almost at once to increase its 
expenditures on national defense— and to increase its deficits again. Revenues 
in 1939 had risen to well over $5 billion, but expenditures were $3.5 billion 
more than that. 

World War II Financing. Congress was slow to apply new rates of taxation 
in wartime, but when it did act it raised the national revenues to heights 
never dreamed before. Tax collections in 1942 (fiscal) exceeded $13 billion, 
in 1943 approached $23 billion, in 1944 passed $40 billion, and in 1945 were 
nearly $45 billion. Rates on personal incomes, corporation incomes, excess 
profits, liquor, tobacco, admissions, and so on, had never been so high. Un- 
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fortunately, wartime expenditures had to be much higher. At the peak in 
1945, tax revenues were just about half the expenditures. Deficits and debts 
reached almost astronomical figures. 

New Features of the Revenue System. The new revenue system of the past 
generation has certain well defined characteristics. 

1. There have been tremendous increases in the national government’s 
revenues, from less than $1 billion annually before World War I to nearly 
$45 billion in 1945. Even the estimates for 1947 call for receipts of over $31 
billion and expenditures of $35 billion. 

2. Despite great increases in revenue there has not been one year of bal- 
anced budget since 1930. Deficits have been piled on deficits until the national 
debt stands at about $275 billion. 

3. Income taxes both* individual and corporate (and in wartime the closely 
related excess profits taxes) have gone way out in front as revenue producers. 
Customs duties and even liquor and tobacco taxes, which once supplied 90 
per cent of the national government’s revenue, have fallen far behind. 

4. Since about 1915 a new group of taxes on inheritances, estates, gifts, 
gasoline, payrolls, admissions, sales, manufactures, and legal documents (to 
name some of the more important ones) have been added to the list of national 
taxes and have become producers of substantial revenues. 

5. The tax system as a whole, instead of being the relatively simple and 
stable thing that it was for many years prior to 1913, has become very com- 
plicated and has been more or less in flux for the entire period. Congress has 
been playing by ear and has changed the tax tune time and time again. 

TAX LEGISLATION AND ADMINISTRATION 

The Enactment of Tax Laws. Taxes may be established only by law. Na- 
tional taxes are authorized by Congress in the form of either acts or joint 
resolutions. The Constitution provides that “All Bills for Raising revenue 
shall originate in the House of Representatives; but the Senate may propose 
or concur with Amendments as on other Bills.” 14 This gives the House and 
its Ways and Means Committee priority in the consideration of new tax pro- 
grams and measures. Nevertheless the Senate has made full use of its power 
to “propose or concur with Amendments,” and has in most cases, after the 
House passage of an important tariff or other tax bill, assumed the right to 
take it apart and reconstruct it, or even to insert an entirely different measure 
drawn by its powerful Finance Committee. Broadly speaking, there is no class 
of measures before Congress that arouses as much public interest and as 
earnest lobbying and wirepulling as do tariff, taxation, and revenue bills. 

Taxes of Fixed and Changing Rates. Tax laws are, in general, of two kinds: 
those that provide standing rates of taxation and that are little changed from 
year to year, and those that are subject to an annual or at least a frequent 


14 U. S. Const., Art. I, sec. 7, par. 1. 
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change in rates. The revenues that taxes of the former type bring in each year 
vary with the ups and downs of the business, privilege, or activity taxed. In- 
heritance taxes, for example, yield much or little, according to the number 
and value of estates probated during the year. The tariff produces more or 
less, according to the amount and value of imports. The yields of these taxes 
can be only roughly estimated in advance, yet estimates must be made in order 
to determine how much needs to be raised from other sources. 

Every government needs one or more important taxes of the second type, 
the rates of which can be changed from year to year in order to bring in more 
or less revenue, and to enable the government to balance its budget if pos- 
sible. Great Britain uses the income tax as the principal flexible tax for budget- 
balancing purposes, shifting the rates up or down according to expected needs. 
Congress has not worked as hard to get an exact balance of the budget each 
year, and has not developed the practice of changing income tax rates an- 
nually. 

National Tax-Collecting Agencies. The principal agencies of the national 
government for the administration of tax laws are the following: 15 

1. Department of the Treasury 

(a) Bureau of Internal Revenue 

(b) Bureau of Customs 

2. United States Customs Court 

3. Court of Customs and Patent Appeals 

4. The Tax Court of the United States 

5. Court of Claims. 

The Bureau of Internal Revenue is headed by a Commissioner of Internal 
Revenue, and the work under him is subdivided among an Income Tax Unit, 
an Alcohol Tax Unit, and a Miscellaneous Tax Unit, with various supporting 
agencies. The regular staff includes many thousand officers and employees, of 
whom four-fifths are in the field service, scattered among the various local 
offices in the states and territories. This, the largest tax-collecting organization 
in the United States, is responsible for the collection of all the internal taxes 
of the national government. The Bureau of the Customs is also under a com- 
missioner. It also has a large staff of officers and employees, of whom about 
80 per cent are in the field service, stationed in the various "ports of entry” 
where dutiable goods are brought in and appraised for payment of duties, and 
where the money is actually paid. 

In both bureaus the bulk of the work is done by a permanent staff whose 
members have been selected and appointed under the merit system. Bureau 
heads, the chief customs officers at the principal ports, and the chief internal 
revenue officers in each state, however, are noncareer men, appointed from the 
dominant party by the President with the advice and consent of the Senate. 

is See U. S. Government Manual, recent editions, for details and for current changes. 
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Whatever political advantage this may give the majority party, it certainly is 
not conducive to better tax administration or to economical service. 

Appeals in Tax Cases. Decisions on tax matters— assessments, classification 
of imported goods, amounts of tax to be paid— are made in the first instance 
by the field officers, and ultimately by the heads of the bureaus at Washing- 
ton. From such decisions there can be appeals. In the case of the tariff, the 
first appeal is to the Customs Court. This court consists of 9 judges in all, 
holding office during good behavior, and receiving salaries of $10,000 a year. 
If either the importer or the government is not satisfied with the decision of 
this court, an appeal may be taken to the Court of Customs and Patent Ap- 
peals. This court has 5 judges in all, serving during good behavior, and receiv- 
ing $12,500 in annual salary. Its decisions are practically final. For internal 
revenue matters there is the Tax Court of the United States. This is also a 
sort of administrative court. It is composed of 16 judges, appointed for over- 
lapping terms of 12 years each, and paid $10,000 a year. The income-taxpayer, 
for example, can appeal from decisions of the Bureau of Internal Revenue to 
this court in tax refund and deficiency cases and get a decision as to how 
much tax he must pay or to what refund he is entitled. Appeals can be taken 
from this court to the Circuit Courts of Appeals, and may ultimately reach 
the Supreme Court. 

Tax Law-Enforcing Agencies. The collection agencies and the courts that 
administer the national tax laws are supported by a number of other agencies, 
mostly in the Treasury Department. Among the important functions to be 
performed is that of detecting and arresting violators of the tax laws. This 
function, in its various phases, is assigned to the Coast Guard and the Cus- 
toms Agency Service, both being concerned with smuggling, while the latter 
also investigates cases of undervaluation and false invoicing; to the Intelli- 
gence Unit, and the enforcement division of the Alcohol Tax Unit, both in 
the Internal Revenue Bureau, concerned with evasions and violations of the 
alcohol tax laws; to the Bureau of Narcotics; and to other agencies in the 
Treasury Department. The Federal Bureau of Investigation in the Depart- 
ment of Justice also concerns itself with income-tax evaders. Thus there is a 
complicated set of law-enforcing agencies connected with tax law administra- 
tion. Where the laws have been knowingly and deliberately violated, convic- 
tion will result in imprisonment, or fine, or both. Where the case is only one 
of mistake or oversight, it is customary to recover the unpaid tax with penalties 
in the form of interest. 

Local Depositories. Since taxes are collected in all important centers 
throughout the country, it is convenient to have them deposited to the credit 
of the government in the various local depositories of government funds that 
have been approved by the Treasury Department. These include the Federal 
Reserve Banks, Federal Land Banks, approved national banks, and certain 
others, including some abroad. The depositories are responsible for the safe 
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keeping of the funds, and for transferring them on call, or for checking them 
out, as the case may be. 

CONFLICTING AND DUPLICATING TAXES 

The inability of the national government to get along with the older rev- 
enues alone— the customs and the excises on tobacco and liquor— and the 
corresponding inability of the state governments to rely upon the property tax 
as a chief revenue source, led both national and state governments to search 
out new taxes, new sources of revenue. The inevitable result was that as each 
looked out for its own new sources without considering the other, there came 
to be a number of conflicting and duplicating taxes— on incomes, gasoline, 
liquor, tobacco, and other subjects of taxation. There is considerable duplica- 
tion, too, between state and local tax authorities, although this does not seem 
as serious, since the state legislature can make the necessary regulations to 
avoid the most serious effects of such duplication. 

Possible Remedies for Conflicting Taxation. In recent years, both Congress 
and the state legislatures have begun to give serious consideration to the 
problem of conflicting taxation, and it is likely that in the future some changes 
will be made that will result in a more integrated and in some respects simpler 
tax system. 16 The following are some of the things that can be done. 

1. The national government alone might collect certain taxes, with state 
consent, and return to each state a fixed proportion of the tax raised within 
that state. This would be an easy solution for the state, but would tie its hands 
to some extent. 

2. The national government might provide in its tax law for high, uniform 
rates of taxation, but permit taxpayers a credit of the amount of tax paid to 
the state under a complementary law, as a means of reducing their federal 
tax. In effect this is the situation in inheritance taxation, where a credit of up 
to 8o per cent of the national tax is allowed for the payment of the state tax. 
One cannot today move from one state to another in hope of escaping in- 
heritance taxation, since the national rates are the same everywhere, and any 
state that has no inheritance tax law is simply losing a certain amount of rev- 
enue without relieving its taxpayers at all. 

3. There can, alternatively, be cooperative federal and state consideration 
of tax problems, with mutual give and take in the enactment of tax schedules, 
and this may even be accompanied by cooperative administration of the laws, 
so as to reduce somewhat the expense of administration. This could be done, 
for example, in the case of income taxation. 

4. Another solution might be to have a separation of sources, so that the 
national government would tax only certain things, the states certain others. 
This is of doubtful wisdom. It has been tried in state and local governments 

16 See Conflicting Taxation and Federal , State, and Local Government Fiscal Relations, 
cited in references. 
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to some extent, but has not been a signal success, although some states con- 
tinue it to this day. 

5. If the national government continues to expand its taxation at the ex- 
pense of the states, increased federal aid to the states may be necessary. 

THE PROBLEM OF TAX EXEMPTION 

The increased needs of national, state, and local governments for revenue 
have raised anew the problem of tax exemption. The total amounts of tax- 
exempt property and tax-exempt income are staggering, and there are many 
taxpayers who feel that their own burdens would be lightened considerably if 
most or all exemptions were eliminated. Among others, there are the following 
large blocks or aggregates of property and income that are now partly or 
wholly tax exempt. 

1. Land and buildings of the national government, exempt from all state 
and local taxation. 

2. Lands and buildings of the states exempt from local taxation, and con- 
siderable amounts of land and improvements owned by some local govern- 
ments within the areas of other local units, and also exempt. 

3. Churches, privately owned schools, and charitable institutions with com- 
bined values probably running into the billions of dollars for the whole United 
States, are exempt as a rule from state and local taxes. Some private schools 
also own great endowments, and even own rented buildings here and there, 
which are tax exempt. 

4. The billions of dollars invested in national government bonds are exempt 
from taxation as property by any government in the United States, and the 
income from them is also exempt. 

5. State and local government bonds are also exempt from taxation by the 
national government, and usually are exempt also from state and local taxa- 
tion within the state in which they are issued. While the federal bonds out- 
standing amount’to over $270 billion, state and local bonds exceed $18 billion. 

What would happen if attempts were made to tax the bonds issued here- 
after by national, state, and local governments? No doubt there would have 
to be some increase in the rates of interest paid, partly or wholly offsetting 
the gain from taxation. Taxation by the national government of state and 
local salaries and by state and local government of national government sal- 
aries has already begun without seriously upsetting central-local relations. 
How much revenue is being obtained is not yet certain, but it is probably not 
a large part of the total income tax, either state or national. A great number 
of state and local employees, and of national employees, too, receive salaries 
or wages so low that, if married, they are exempt under present income tax 
laws. 
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THE POWER TO BORROW- 

Taxing and Borrowing Powers. The power to tax and the power to borrow 
on the public credit are closely interrelated. The Congress under the Articles 
of Confederation proved this point to the hilt. For a short time it was able 
to borrow from foreign nations and from private individuals, but almost as 
soon as it became known that it could not tax and could not get the states to 
honor its requisitions, its credit was lost. Hamilton drove the point home time 
and again in his argument in The Federalist. People who lend money expect 
repayment. To limit the power to tax is to limit the power to repay loans, 
and hence to limit the borrowing power. Therefore sound public credit de- 
pends upon the government's having ample power to tax. 

Constitutional Provisions on the Borrowing Power. Those masters of the 
practice of public affairs, the framers of the United States Constitution, were 
thoroughly familiar with the principles of public credit. They tied the taxing 
and borrowing powers closely together in the powers granted to Congress: 17 

The Congress shall have Power To lay and collect Taxes ... to 
pay the Debts ... of the United States; 

To borrow money on the credit of the United States; . . . 

The borrowing power thus conferred is limited by only one thing, “the 
credit of the United States." As long as that credit remains good, there can 
be borrowing without limit. It is up to Congress to see to it that the nation's 
credit remains unimpaired. This can be done only by raising enough revenue 
to ensure the payment of the debts that the nation incurs. The limit, in short, 
is economic rather than constitutional or legal. Within the economic limit 
of the nation's credit, it is for Congress to say how much may be borrowed, 
at what rate of interest, for what periods of time, and on what other con- 
ditions. 

Revolutionary War and Civil War Debts. Two other provisions of the na- 
tional Constitution relate to the national debt. One of these, which had only 
a passing importance, guaranteed that “All Debts contracted and Engage- 
ments entered into, before the Adoption of this Constitution," should be as 
valid under the new government as under the old. 18 This was in a sense merely 
the acceptance of the rule that a new government must assume the debts of 
the old government that served the same people, but it was a positive and 
voluntary acceptance of the debts of the Confederation. It was the recognition 
of an honest debt. 

After the Civil War, questions arose concerning the great war debt incurred 
by the national government and the debts incurred by the Confederacy and 
the southern states in prosecuting the war from their side. By the Fourteenth 
Amendment, which went into effect in 1868, it was provided that 

17 U. S. Const., Art. I, sec. 8 , pars. 1, 2. 

18 U. S. Const.. Art. VI, par. 1. 
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The validity of the public debt of the United States, authorized by 
law, including debts incurred for payment of pensions and bounties 
for services in suppressing insurrection or rebellion, shall not be ques- 
tioned. But neither the United States nor any State shall assume or 
pay any debt or obligation incurred in aid of insurrection or rebellion 
against the United States, or any claim for the loss or emancipation 
of any slave; but all such debts, obligations, and claims shall be held 
illegal and void. 19 

Thus the national debt was secured against legal attack, while the Con- 
federate war debts were repudiated, and payment of them was forbidden. This 
did not impair the nation’s credit but rather tended to strengthen it, as well 
as to discourage other attempts at secession. 

Greenbacks. The constitutional provisions discussed above relate to open 
and direct borrowing. But there are other provisions that have some bearing 
upon questions of national debt and credit. Congress has, for example, the 
powers to "coin Money” and to "regulate the Value thereof.” 20 

During the Civil War the government issued considerable quantities of 
paper money known as “greenbacks” to pay for goods and services. These 
were notes or promises of the national government to pay money, but in addi- 
tion the law provided that they should be “legal tender” in the payment of 
private debts, although the government itself would not accept them for some 
purposes. A person to whom these notes were offered in payment of a debt 
had to accept them as money, or he might lose all that he had coming. Con- 
siderable amounts of these notes were thus forced into circulation, creating 
in effect a concealed loan from the public. When the question first came 
before the Supreme Court as to the power of Congress to make its notes or 
promises to pay legal tender, the Court held by a close vote that Congress had 
no such power, that it was not a power that could be implied under the 
"necessary and proper” clause. Soon after this there came a change in the 
Court’s membership, and in a new case the power of Congress was upheld. 21 

Bills of Credit and Greenbacks. It is interesting to note that the greenbacks 
thus made legal tender were practically the same as the "bills of credit” that 
the Constitution forbids the states to issue. They had had a long and sor- 
rowful history beginning with issues by Massachusetts Bay Colony in 1690. 
Most of the colonies and the succeeding states had issued them, and in a 
number of places they had depreciated to a point where they were worth prac- 
tically nothing. The Continental Congress also issued them, under an express 
power to do so, and it had the same experience. They went down in value 
until the phrase "not worth a Continental” became a term to express utter 
worthlessness. Over $400,000,000 in such paper promises to pay were issued 

Sec. 4. 

20 U. S. Const., Art. I, sec. 8, par. 5. . . _ _ _ 

21 Knox v. Lee (1871), 12 Wallace 457; also Legal Tender cases (1884), 110 U. S. 421. 
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by the Congress and the states during the Revolution, and thus in effect loans 
on a large scale were extracted from the people. They circulated for a time, 
growing less and less valuable, until they finally stopped circulating. When it 
was proposed in the Federal Convention to give Congress the power to issue 
bills of credit, the idea was voted down, and the provision that came out was 
simply that for direct and open borrowing. 22 Nevertheless the power evidently 
exists by implication in the power to coin and to “regulate the value” of 
money. 

This implied power of Congress has given rise to one movement after 
another for the government to pay its obligations in this way, and thus to 
force into circulation a larger amount of money. The Greenback Party repre- 
sented one of these movements, arising mainly in Middle Western depressed 
agricultural sections. The argument is very plausible. When the government 
needs money, why should it go to moneylenders and pay interest for what it 
gets? Why not simply print “treasury notes” or other promises to pay, use 
them to pay off those to whom the government owes money, make them legal 
tender so that others have to accept them, and thus at the same time increase 
the amount of money in circulation and stimulate prices and business? The 
immediately felt need for more money in circulation blinds many to the in- 
flationary dangers to themselves as well as to the government's credit in such 
measures. 

Voluntary and Involuntary Loans. The lending of money to the govern- 
ment under ordinary borrowing methods is voluntary. The individual who 
has money to lend can use it to buy government bonds if he wishes, but he 
does not have to do it. At times, however, public opinion puts upon the in- 
dividual a great deal of pressure to subscribe to government loans. Such was 
certainly the case with the borrowings of the national government during 
World Wars I and II, although legally all lending was voluntary. Furthermore 
the machinery probably exists in the present banking system under the Federal 
Reserve Board for making bank loans to the government almost compulsory. 

Unilateral Changes in Obligations of Bonds. As a rule, it is understood that 
the obligation of government bonds cannot be changed by the government 
without the consent of the bondholder. Such is the case with private business 
contracts, where both parties must agree to any changes in the terms of a 
contract. In public borrowing, however, the national government is more 
powerful than any private moneylender, and in at least one case it has re- 
fused, for reasons of public policy and general welfare, to live up to its bonds. 
The government used to issue bonds payable in gold, and large amounts of 
these were outstanding when in 1933 Congress took the nation off the gold 
standard, and later reduced the legal gold content of the dollar. When the 
holder of a Liberty Bond asked for payment in gold at the standard in effect 

22 See Madison’s Notes of August 16th; Documents Illustrative of the Formation of the 
Union of the American States, pp. 556-57. 
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when the bond was issued, the Supreme Court faced the question as to the 
power of the national government to alter its obligations. In its decision it 
said: 


The Constitution gives to the Congress the power to borrow 
money on the credit of the United States, an unqualified power, 
a power vital to the government, upon which in an extremity its very 
life may depend. The binding quality of the promise of the United 
States is of the essence of the credit which is so pledged. Having this 
power to authorize the issue of definite obligations for the payment 
of money borrowed, the Congress has not been vested with authority 
to alter or destroy these obligations. The fact that the United States 
may not be sued without its consent is a matter of procedure which 
does not affect the legal and binding character of its contracts. While 
the Congress is under no duty to provide remedies through the 
courts, the contractual obligation still exists, and, despite infirmities 
of procedure, remains binding upon the conscience of the sovereign. 28 

This undoubtedly expressed the correct moral and legal principle. But the 
claimant, knowing that he could not get gold from the government, wanted 
$1.69 in paper money for each $1 of the face value of the bond, because the 
gold content of the dollar had been depreciated that much. Did he get it? 
No. His only method was to sue in the Court of Claims, and in order to col- 
lect damages for breach of contract, he had to prove that there had been 
damages. This he could not do, since the actual purchasing power of money 
had not depreciated by that time to any considerable extent. In fact all forms 
of money available to him had been stabilized and made equal in value, dollar 
for dollar. Thus he won a moral victory, but no damages. Even if the Court 
of Claims should at a later time allow damages in such cases. Congress could 
refuse to appropriate the money to pay the claims. Subsequent legislation put 
an end to the right even to sue on this ground in the Court of Claims. 


BORROWING PRACTICES 

Borrowing by National Government. Under standing legislation, the Treas- 
ury Department of the United States has the power to borrow from time to 
time as funds are needed, and in times of war and special emergencies addi- 
tional borrowing powers are enacted by Congress. The rate of interest and the 
time period of loans are determined by the Secretary of the Treasury after 
consultation with leading financiers. When money is needed quickly, treasury 
notes or certificates running for short periods are sold through the Federal 
Reserve System, leading banks, and dealers in securities. Longer-term bonds 
are issued later from time to time as needed to take up the short-term notes, 
and also to refund bond issues that are coming due, when that is necessary. 

28 Perry v. United States (1935), 294 U. S. 330. 
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Sometimes the bonds are ''callable" by the Treasury after a certain length of 
time, and where this is the case savings are sometimes made by calling in 
bonds that carry a high rate of interest and issuing instead of them bonds with 
a lower rate. There has been a considerable amount of saving in interest 
charges in this way since 1932. When tremendous quantities of money need 
to be raised quickly, as during World Wars I and II, resort is had to public 
sale throughout the United States, and advertising campaigns are conducted 
to dispose of all the bonds. 

Repayment of National Loans. Under Congressional authorization the 
Treasury Department also makes regular provision for paying the interest on 
bonds and for meeting the payments on issues that are falling due. Payments 
are made regularly and according to law from the revenues into the sinking 
fund for the retirement of bonds. When in the period following World War I 
the annual revenue of the government was ample for all requirements, and 
more, the surplus revenue was used to a considerable extent to buy up out- 
standing bonds and to retire them. The outstanding debt was thus reduced 
by more than $10 billion before the depression brought a slump in revenue 
that not only put an end to this further reduction but made new borrowing 
necessary. It has always been the policy of the national government to reduce 
its debt whenever possible, but it is always hard to carry out a decision to 
reduce expenditures and to increase taxes sufficiently to bring this about. It is 
held by many economists, moreover, that a very rapid reduction of the public 
debt is unduly disturbing to the business world. On the other hand it increases 
public confidence in the government and its credit to have the government 
make regular efforts to reduce the public debt. 

This is not the place for a discussion of the economic implications of the 
present national debt. As everyone should know, the debt is now at its all- 
time peak, at about $275 billion. This amounts to nearly $2,000 for every man, 
woman, and child in the nation's population. The interest rate is low, under 
2 per cent on the average, but even at that the annual interest charge is about 
$5 billion or nearly $40 per capita per year. This interest charge alone is more 
than 5 times the total national budget in the years before World War I. Even 
so it is by no means unbearable. The bonds are practically all held within the 
country, and nearly every family has some government bonds on which it 
receives interest payments from the government. 
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"CHAPTER 26 


The National Budget and Expenditures 


The Importance of Public Budgets. In recent years the annual Budget of 
the United States has become a large quarto volume of over a thousand pages 
replete with financial tables, footnotes, and textual explanations. Even the 
experts find it “hard reading” and the average citizen, if he ever saw a copy, 
would be appalled by its magnitude and its wealth of detail. It is, nevertheless, 
the most important annual document of the executive branch of the govern- 
ment and next to the annual volume of statutes the most important for the 
legislative branch as well. Leaders in government wonder now how the nation 
got along for over a century without a genuine annual budget and without a 
budget system. 

Many years ago William E. Gladstone, several times Prime Minister of 
England, said that “Budgets are not merely affairs of arithmetic, but in a 
thousand ways go to the root of the prosperity of individuals, the relation of 
classes, and the strength of kingdoms.” If this were true in Gladstone's day in 
England, how much more true it is in the United States today! As compared 
with the present, governments in Gladstone's day taxed little, spent little, and 
did little. His was a period of relative laissez faire in government, whereas the 
present is a time of extensive public activity and of profound public concern 
with the major public services. Is there today any part of the social and eco- 
nomic life of the American people that is not deeply affected by what the 
government does? And if we contemplate a future in which government, 
agriculture, industry and labor cooperate to ensure full employment and high 
levels of income and production, is not the national budget bound to assume 
even more importance than ever? 

The Power of Congress to Make Appropriations. Coming down to practical 
details, what does the national Constitution provide as to budgets, expendi- 
tures, and appropriations? In express words it says very little on these subjects. 
The term budget docs not appear at all although it was known and used abroad 
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in the eighteenth century. On the other hand the word “appropriation” 
appears in two passages in connection with the powers of Congress. 

No Money shall be drawn from the Treasury, but in Conse- 
quence of Appropriations made by Law; and a regular Statement 
and Account of the Receipts and Expenditures of all public Money 
shall be published from time to time, [and] The Congress shall have 
Power ... To raise and support Armies; but no Appropriation of 
Money to that Use shall be for a Longer term than two Years. 1 

The term “appropriation” as used in these two provisions means a legal 
authorization by Congress for expenditure from the national treasury. In both 
clauses it is assumed that money has been raised and is in the treasury, but 
both make.it clear that no money in the treasury may be taken out for ex- 
penditure without the authorization of Congress. This is one of the most 
effective controls in the hands of the legislative branch. It is a major part of 
the power of the purse. Neither the executive nor the courts may authorize 
any money to be spent without the permission of Congress. 

The Spending Power. A recent book entitled The Spending Power 2 uses 
this term as equivalent to the power to make expenditures from funds appro- 
priated by Congress. It might better have used the title The Executive Power 
to Expend Appropriated Funds because “the spending power” has been long 
used in constitutional law with a different meaning. It refers to the constitu- 
tional power of Congress to authorize expenditures for various functions or 
services. The general issue involved in the spending power is this: What are 
the functions or services for which Congress may constitutionally appropriate 
money? This is a broader and deeper question than that of the power of the 
executive to expend funds under appropriations lawfully made by Congress. 

There are no express words like “the spending power” in the Constitution. 
The idea of such a power is drawn by implication from the taxing power. A 
government does not tax merely to tax, or even to raise revenue. Taxing or 
having a revenue is not an end in itself. Money is raised by governments in 
order that it may be put to some use; in short, in order that it may be spent 
upon lawful and useful public services. 

What is the range of things, functions, or services for which the national 
government may raise and spend money? The words of the Constitution 
(Article I, section 8) are not without some vagueness and ambiguity: “The 
Congress shall have Power To lay and collect Taxes, ... to pay the Debts 
and provide for the common Defence and general Welfare of the United 
States; . . .” In this grant of powers it is now generally agreed that the last 
phrases, “to pay the Debts,” etc., are not independent grants of power, but 
rather statements of the purposes for which taxes may be raised and spent. 

1 U. S. Const., Art. I, sec. 9, par. 7; sec. 8, par. 12. 

2 Lucius Wilmerding, Jr., The Spending Power: A History of the Efforts of Congress to 
Control Expenditures , New Haven, 1943. 
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The “general Welfare" phrase in this context does not, for example, authorize 
Congress to pass any laws that it pleases for the general welfare, but indicates 
rather that taxes may be raised and spent for the general welfare. The other 
two authorized purposes of national taxing and spending, “to pay the Debts 
and provide for the common Defence" are fairly definite and understandable. 
But what is this thing called the “general Welfare" for which Congress may 
raise and spend money? Does this phrase throw the door wide open to national 
spending for any and every purpose that may strike the fancy of Congress? 
This is a crucial question in any broad consideration of national budget mak- 
ing, taxing and spending. 

National Spending for the General Welfare. There have been two principal 
views on the range or scope of the power of Congress to increase the list of 
services for which national revenues may be spent in the promotion of the 
general welfare. These views may be called the Hamiltonian and the Madi- 
sonian. The Supreme Court in 1936 explained them and chose between them 
in the following language: 3 

The Congress is expressly empowered to lay taxes to provide for 
the general welfare. Funds in the Treasury as a result of taxation 
may be expended only through appropriation. . , . They can never 
accomplish the objects for which they were collected, unless the 
power to appropriate is as broad as the power to tax. The necessary 
implication from the terms of the grant is that the public funds may 
be appropriated “to provide for the general welfare of the United 
States." These words cannot be meaningless, else they would not 
have been used. . . . 

Since the foundation of the nation, sharp differences of opinion 
have persisted as to the true interpretation of the phrase [general 
welfare] . Madison asserted it amounted to no more than a reference 
to the other powers enumerated in the subsequent clauses of the 
same section; that, as the United States is a government of limited 
and enumerated powers, the grant of power to tax and spend for the 
general national welfare must be confined to the enumerated legis- 
lative fields committed to the Congress. In this view the phrase is 
mere tautology, for taxation and appropriation are or may be neces- 
sary incidents of the exercise of any of the enumerated legislative 
powers. Hamilton, on the other hand, maintained the clause confers 
a power separate and distinct from those later enumerated, is not 
restricted in meaning by the grant of them, and Congress conse- 
quently has a substantive power to tax and to appropriate, limited 
only by the requirement that it shall be exercised to provide for the 
general welfare of the United States. . . . Mr. Justice Story, in his 
Commentaries, espouses the Hamiltonian position. We shall not 

3 U. S. v. Butler (1936), 297 U. S. 1. 
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review the writings of public men and commentators or discuss the 
legislative practice. Study of all these leads us to conclude that the 
reading advocated by Mr. Justice Story is the correct one. 

Examples of Purposes of National Expenditure. This broad view of the 
taxing and spending power is, in fact, the one that has guided Congress for 
many decades. The specific powers granted to Congress in the Constitution 
include none of the following subjects, and yet Congress has authorized ex- 
penditures for them all and for many more, too— agriculture, education, public 
health, social security, public and private housing, national parks, the welfare 
of women, children, war veteraris and workers in industry, safety in factories 
and mines, general scientific research, and numerous aids to state and local 
governments. Eliminate these purposes of expenditure from the national gov- 
ernment's list and you push the government back over a century. 

A Future Full Employment Budget. The broad scope cf the nation's power 
to spend for the general welfare carries important implications for the future. 
Even though its ordinary lawmaking powers are somewhat limited, Congress 
is ableHhrough its taxing and spending powers to launch the national govern- 
ment into many fields of public service. The doctrine of laissez faire cannot be 
found enshrined in a constitution that permits unlimited expenditures for the 
general welfare. Having so strongly implied and so long practiced a power to 
spend for a wide variety of public purposes, Congress may be able to imply 
other powers from this one, such as, for example, the power to take land by 
condemnation for public housing purposes , 4 and to regulate institutions and 
facilities that have been set up through the spending power. How else can 
the power to spend for the public welfare be made effective? 

From all this it follows that Congress probably has ample power to budget 
in the future to maintain full employment by any program of taxing and 
spending, of public works, and of aids to agriculture, labor, industry, and 
state and local government, that it sees fit to adopt. A “full employment 
budget" for the nation may be economically and administratively hard to 
manage and to make successful, but the attempt to provide it would not be 
unconstitutional. In addition the Supreme Court has by various decisions 
made it almost impossible for the citizen or taxpayer and even for a state to 
contest in the courts the validity of any particular expenditure authorized by 
Congress . 5 

Authorization of Services versus Appropriations. Congress has a number of 
functions in connection with taxes, budgets, and expenditures. The authoriza- 
tion of every new purpose of expenditure is, for example, within the power 
of Congress. Sometimes these authorizations are on a comprehensive scale, 
like a public roads program or a social security system. At other times they are 
minor expansions in some going service, like empowering the Census Bureau 

* Kohl v. U. S. (1875), 91 U. S. 367; City of Cleveland v. U. S. (1945), 323 U. S. 329. 

5 Massachusetts v. Mellon and Frothingham v. Mellon (1923), 262 U. S. 447. 
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to undertake some new enumeration, or establishing a new national monu- 
ment. It is certainly true that under stress of war or in the struggle to end 
unemployment, administrative agencies sometimes go beyond what Congress 
has authorized and start new services themselves. These are frowned upon in 
Congress, but that body has found it to be very hard to prevent these un- 
authorized extensions of the national services. 6 

In the original act authorizing a service there may also be an appropriation 
of money for it. Let us say that a board or commission is created by Congress 
for a new purpose, or that a new type of aid to farmers is authorized, to be 
administered by an established agency. The difference between the authoriza- 
tion of the service and the appropriation for it is usually recognized in these 
cases by sending the bill in each house first to the subject matter committee 
and second to the appropriations committee. A service may be a good thing 
in itself, but the question of how much to spend upon it must be weighed 
in the light of the available resources and the other legitimate demands for 
funds. Furthermore the authorization of a service or agency needs to be made 
only once, as in establishing the Census or the Interstate Commerce Com- 
mission, but the question of appropriations comes up every year thereafter. 
The distinction between service-authorization and appropriations for the serv- 
ice is clear enough, therefore; but it sometimes happens that a change of 
wording in an appropriation act serves also as the authorization of a new 
service, without any other action by Congress. 

Early Lack of Budget System. The American people had the good fortune, 
or misfortune, during most of the nineteenth century to have ample natural 
resources, great energy, and self-confidence, coupled with a certain contempt 
for politics and administration. Public functions were so few and inexpensive, 
and the public revenues so ample, that the government, and especially the 
national government, faced at times the problem of what to do with the sur- 
plus, not what to do about meeting a deficit. As a result, there was much 
laxity and carelessness in the handling of public finances. One evidence of this 
was the failure to develop a definite budget system, and to bring the annual 
revenues and expenditures into regular balance. 7 

Appropriation Bills in Congress. The early practices of Congress in the 
handling of appropriations were better than some that developed later. In the 
decades before the Civil War it was the custom to have one committee in 
each house handle both revenue and appropriation bills, a practice that 
centered the responsibility and made possible a regular consideration of the 
problem of budget balancing. In 1865 the House, which initiated both bills 
as a rule, separated the committee into two, one for revenue (ways and 
means), the other for appropriations. This did not satisfy some elements in 
the House who wanted more liberal appropriations for certain services, and 

6 Lucius Wilmerding, op. cit. See footnote 2, above. 

7 See H. J. Ford, The Cost of Our National Government: A Study in Political Pathology; 
W. F. Willoughby, The Problem of a National Budget , Washington, 1918. 
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twenty years later the House had eight different committees dealing with 
appropriation bills, with no common machinery for bringing their proposals 
into harmony. Some were economical to the point of stinginess, while others 
proposed expenditures with great liberality. 

Several other abuses also developed. Certain departments, backed up by 
friendly appropriations committees, developed the practice of spending more 
than was appropriated, and then when Congress met again, before the fiscal 
year was up, department officials came in with requests for “deficiency appro- 
priations,” which were usually allowed. The members of Congress, recogniz- 
ing the fact that the President was unlikely to veto appropriation bills, devel- 
oped the practice of attaching thereto legislation that was otherwise distasteful 
to the President, in the form of added sections or “riders” to appropriation 
bills. This prevented vetoes and clear-cut votes on the riders themselves. After 
the end of the 1945 session President Truman pocket-vetoed a bill to cancel 
certain appropriations to which Congress had attached a rider to return the 
Employment Service to the states within ninety days. His memorandum of 
explanation made emphatic protest against legislation by riders on appropria- 
tion bills. 

Executive Leadership Lacking. During the entire period down to World 
War I, it was not expected that the President would assume responsibility for 
financial proposals, and there was no provision for giving the executive any 
help to enable him to make a study of budget problems each year. It was 
assumed, apparently, that the planning of revenues and expenditures was 
entirely a matter for Congress. There was nothing in those days comparable 
to an “executive budget.” The nearest thing to it was a compilation of requests 
from the departments and independent agencies, brought together by the 
Secretary of the Treasury, and presented to the members of Congress as a 
“Book of Estimates.” The estimates dealt only with proposed expenditures, 
and even these had not been studied and harmonized by any central authority. 

Budget Reform Movement. The movement to establish definite budget sys- 
tems in national, state, and local governments in the United States developed 
after 1900. It came as a part of the general progressive movement for making 
government more systematic and efficient. Students like Professors Charles A. 
Beard, Frederick A. Cleveland, and W. F. Willoughby joined hands with 
practical politicians and administrators in promoting it. Presently a number 
of cities and states had established budget systems by law or charter, and in 
1920-21 the movement reached the national government. Tremendous war- 
time expenditures and revenues (the first “billion dollar budgets”), and the 
feeling that there had been much waste in the conduct of the war, helped to 
advance the cause. A Republican Congress in 1920 enacted a Budget and 
Accounting Act which President Wilson vetoed on the ground that the provi- 
sions in it for the Comptroller General were unconstitutional. Re-enacted in 
1921, and signed by President Harding, the act is still in effect. 8 


8 See U. S. Code of Laws, Title 31, ch. 1. 
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President’s Responsibility for Annual Budget. Through the Budget and 
Accounting Act Congress fully recognizes the need for Presidential leadership 
in budget making. 'The President shall transmit to Congress on the first day 
of each regular session the budget. . . ” In the act are also set forth the types 
of data concerning past, current, and future revenues, expenditures, balances 
and debts that he is to include in the budget document for the information 
of Congress. The estimates of the financial needs of Congress itself and of 
the Supreme Court are to be included in the budget without revision, but 
with the aid of the Bureau of the Budget he is expected to revise and har- 
monize all the other requests for funds. The budget that he submits is to be 
a comprehensive and unified one, a complete financial program, covering rev- 
enues, expenditures, and borrowing operations. 

The logic of centering in the President the responsibility for comprehensive 
financial planning for the government is hardly questioned today. As the leader 
of the majority party in Congress as well as in the country, and as head of 
the executive establishment, he is able to obtain a comprehensive, balanced, 
and close-up view of all the government’s financial needs. In the light of the 
party’s commitments and its policies, and of the government’s needs and re- 
sources, he is in the very best position to plan the financial program of the 
entire government. His plan, as embodied in the budget, and as later modified 
and approved by Congress, becomes the all-inclusive work program of the 
national government for the ensuing year. It is a work program stated in terms 
of money available, and it thus brings means and ends into close relationship. 

The Bureau of the Budget. Created by the Budget and Accounting Act of 
1921, the Bureau of the Budget is today part of the Executive Office of the 
President. It is headed by a Director and an Assistant Director appointed by 
the President without Senate approval. It is organized in a series of divisions 
under assistant directors or chiefs, the more important ones being responsible 
respectively for Estimates, Administrative Management, Legislative Reference, 
Fiscal studies, Statistical Standards, and Field Service. The Estimates Division 
has most to do wifh the preparation of the expenditure estimates, which make 
up the greater part of the annual budgets. But the Bureau has other important 
functions, also, under the act of 1921 and under legislation of later date. 

The Bureau as Management Agency for the President. 9 The act of 1921 
authorized the Bureau, when directed by the President, to make organizational 
and management studies of departments and establishments with a view to 
recommending measures for administrative improvement to the President and 
Congress. This authorization is the legal basis for the work of the Division 
of Administrative Management, which is continuously engaged in studying 
the organization and procedures of administrative agencies, and in making 
recommendations for improvement. To prevent conflicts in legislative pro- 
posals and administrative regulations among executive departments and agen- 
cies, the President has ordered that all such proposals be cleared through and 

9 Harold D. Smith, The Management of Your Government, ch. V. 
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harmonized in the Budget Bureau. This function in the Bureau devolves upon 
the Legislative Reference Division. In like manner all government statistical 
work and new projects for fact-gathering and the issuance of government ques- 
tionnaires are routed through the Statistical Division of the Bureau. A Division 
of Field Service checks up on the co-ordination and efficiency of administrative 
services in the field, away from Washington, where so much of the work of 
the national government is done. More recent laws and executive orders have 
imposed upon the Bureau important examining and control functions over 
the government-owned corporations, government publications, the govern- 
ment information service, and other important administrative activities. 

Until 1939 there had been very little development of this side of the Bu- 
reau's work. The change came at that time with the adoption of the President's 
plan of reorganization for the Executive Office of the President and the ap- 
pointment of a new Director of the Budget. Since that time the Bureau has 
expanded its services steadily until it has become for most management pur- 
poses the chief support of the President. The reorganization of the administra- 
tion for conversion to peace and to carry out the purposes of the Reorganiza- 
tion Act of 1945 will come largely as the result of the studies and recommenda- 
tions of the Bureau of the Budget. 

Looked at from another angle the Bureau is the central planning agency 
of the government. It does not plan the objectives that are to be attained or 
the broad policies of government. These are worked out at a higher level, 
-by the major party, the President, and the majority leaders in Congress. But 
when policy has been agreed upon, the planning of how the work shall be 
done and how it can best be co-ordinated with all the rest of the work of 
government devolves largely upon the Bureau in its capacity as management 
adviser to the President. 

Preparing the Budget. The fiscal year of the national government begins on 
July 1 and ends on the following June 30. Even before the current fiscal year 
has ended, the Bureau is looking ahead to the fiscal year that is to begin more 
than twelve months hence. By June Congress will have passed most of the 
appropriations and other financial measures for the year beginning on July 1, 
but the Budget Bureau is then already setting in motion the machinery for 
making a budget for the next following year. 

Standard forms and instructions are sent out by the Bureau in June to all 
the departments and to all other agencies of government. Each department 
and agency has its own budget officer and procedure. These departmental 
budget officers compile the requests of all bureaus and divisions in the depart- 
ment and, under- the guidance of the department head, formulate a compre- 
hensive budget plan for the year to come. These departmental and agency 
requests then go to the Budget Bureau. 

In the Bureau the Estimates Division has an examiner and assistants for 
each major division of the national administration. These officers have been 
busy throughout the year studying the needs of the division of the administra- 
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tion for which they are responsible so that they are already familiar with its 
personnel, organization, services, and needs, and with the acts of Congress 
under which it operates. In the late summer or early fall, or as soon as the 
agency estimates are in, they begin to study the requests and to hold con- 
ferences with the budget officers of the agency. More formal hearings are also 
held, in which the higher officials of the Budget Bureau participate to some 
extent. In the course of these proceedings estimates are further revised and 
additional information is compiled. By late fall the examiners present their 
recommendations to the Director of the Budget. 

Up to this point the account has mentioned only the estimates of expendi- 
ture. In the meantime the Fiscal Division has been making studies of revenues, 
revenue prospects, and general economic trends as they affect the budget and 
the fiscal outlook for the government. The income side of the budget thus 
receives its share of attention. 

Upon the data and recommendations laid before him the Director of the 
Bureau makes his own tentative decisions and then confers with the President 
at some length to inform him as to the budget outlook and to obtain his 
agreement upon the major items and upon the budget as a whole. All the work 
plans of all branches of the administration will thus have been brought to- 
gether into a single document. This is edited by the Fiscal Division and 
printed in one large book under the title of The Budget of the United States 
Government for the Fiscal Year Ending June 30, 19—, and is submitted to 
Congress early in January with an explanatory message from the President. 

Budget Procedure in Congress. The next steps in the budget process take 
place in the committees of Congress. To conform to the budget procedure, 
the houses of Congress have now each just one committee on appropriations. 
The House committee, consisting of 35 members, has entire authority over 
appropriations measures in the House. In the Senate “all general appropriation 
bills shall be referred to the Committee on Appropriations/' This committee 
consists of 24 members, but provision is made for adding three members of 
each of several other important committees (Agriculture and Forestry, Post 
Office, Military Affairs, Naval Affairs, Foreign Relations, etc.) to the Appropri- 
ations Committee, ex officio, when appropriations concerning their special 
fields are being considered. As a result of these changes, Congress now has four 
principal committees on financial matters: two for revenue and two for appro- 
priations. It is through the consultations of the chairmen of these committees 
with each other and with the Secretary of the Treasury and the Director of 
the Budget that some co-ordination of revenues and appropriations is achieved. 

The Budget and Accounting Act forbids heads of departments and other 
officers to present directly to Congress any proposals for appropriations not 
included in the budget proposals. This does not, however, prevent the presence 
of such officials at the hearings held by the appropriations committees. At 
such hearings, and they are of great importance, the appropriate examiners 
from the Bureau of the Budget, the budget officer of the department, the head 
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of the department, bureau heads and others with special knowledge of needs 
and requests, are usually present. Each department is taken in its turn, and as 
the House appropriations committee, which acts first, goes through page after 
page of the budget proposals, some reductions are usually made. On the basis 
of the figures thus arrived at, appropriations bills arc prepared and enacted 
as laws. Of these bills there are some ten to a dozen or fifteen each session, 
including emergency and deficiency appropriations. They generally go into 
considerable detail, listing the exact salaries of many important officers (de- 
partment and bureau heads, ambassadors, ministers, etc.), the amounts allowed 
for the contingent expenses of each agency (stationery, furniture, files, auto- 
mobile service, etc.), the amounts for printing and binding, and so on, and 
they fill many pages in the statutes. Additional changes in the amounts appro- 
priated are often made in the House and Senate and in the conference com- 
mittees of the two houses. 

Lump Sum or Itemized Appropriations? Whether appropriations passed by 
Congress should be itemized and detailed or should be in gross amounts or 
“lump sums” for each agency or subdivision has been much debated. When 
budgets have to be prepared so long before they are to take effect, and are 
to run for an entire year after, they. naturally become out-of-date in many 
particulars before they terminate. Administrators would like to have more 
freedom than they usually have to adjust their budgets as they go along. On 
the other hand accounting officers and members of Congress who are sus- 
picious of administrators prefer to have detailed itemization of appropriations. 
What happens in fact is that when Congress meets in annual session in 
January it must then or soon after face a number of requests for deficiency 
appropriations. The experience of the first six months of the fiscal year, July 
i-December 31, has already revealed maladjustments between appropriations 
and needs. Congress has been, on the whole, rather lenient about overspending 
and generous in providing for deficiencies in appropriations. 

In times of great emergency, like wars and severe depressions, Congress has 
no way of avoiding lump sum appropriations. Even the administrators who 
are in daily contact with the work to be done simply cannot predict even from 
month to month what the needs will be. The best protection for the public 
in such cases is to have certain statutory standards for controlling expenditures 
and alert committees of Congress to investigate every allegation of serious 
abuse of authority. 

Budget Accounting. When the appropriation acts have been passed, and 
the new fiscal year is about to begin, the administrative controls over expendi- 
ture also begin. Accounts must be set up for each department and spending 
agency, on which are entered the amounts that are to be available during the 
year for each bureau, division or activity. Several dangers at once occur. Will 
the spending agency, like a person on an allowance, spend most of its money 
in the first part of the year, and then have to come back for a “deficiency” 
appropriation before the year is out? Will it be certain to expend its money 
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for only the authorized purposes? May it not decide to start new projects that 
the legislature never contemplated? In the absence of proper controls over 
expenditure these things have happened many times. To put some checks' 
upon expenditure, the national Budget and Accounting Act gave certain 
powers to the Bureau of the Budget and still more to the Comptroller General 
and the General Accounting Office, while the Treasury Department also has 
some powers of control over what is done with the money. The Director of 
the Budget is authorized to apportion to each spending agency a certain 
amount of its appropriation for each month of the year, and he gets monthly 
reports as to the rate of expenditure, to see whether the agencies are keeping 
within their apportionments. 

Also at the beginning of the year, the Treasury Department issues to each 
spending agency an appropriation warrant, approved by the Comptroller Gen- 
eral, advising the agency as to the amount of money available from appropria- 
tions for its expenditure. Thereupon the administrative agencies can proceed 
to incur obligations against the amount in conformity with law. Since the 
national government is a tremendous and far-flung administrative organiza- 
tion, issuing millions of checks and paying a multitude of claims each year, 
it is necessary to have disbursing officers for each major agency and at many 
points throughout the country. To these officers are advanced funds, not cash 
but credits at their local depository, against which they may draw for the pay- 
ment of salaries, transportation charges, and other claims. The Comptroller 
General must approve these advances, which are made by the Treasury. 

Accounting Control. Soon actual expenditures have to be made. Payrolls 
have come in, and purchases have been made. The disbursing officers’ pay 
most routine and regular claims on their own responsibility, in conformity 
with the rules and the accounts kept in the department concerned. In doubt- 
ful cases, claims are sent to the General Accounting Office, where the Comp- 
troller General may have to pass on the matter himself. The line between 
the clear and the doubtful cases is not an easy one. Disbursing officers fre- 
quently find that they have paid illegal or improper claims, and thus they 
become personally liable to make up the amount. They must then try to get 
the money back from the person who received it, or as a last resort they may 
try to get Congress to make an appropriation to make it up. They are all 
under bond, so that in the meantime the bonding company may have been 
compelled to make good the amount involved. 

Comptroller General of the United States. It is the Comptroller General, 
and the General Accounting Office under him, that have final say as to the 
validity of expenditures, short of any possible appeal to the courts against his 
rulings. This officer is appointed for a term of 15 years by the President with 
the approval of the Senate, and may be removed only by joint resolution 
of Congress or by impeachment. He heads probably the largest accounting 
and auditing organization in the world, consisting of thousands of regular 
officers and employees, including lawyers and highly skilled accountants and 
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investigators in considerable numbers, not to mention numerous temporary 
employees. To this agency has been assigned by law the final power to settle 
accounts and to audit the books of all branches of the government. In the 
exercise of his functions the first Comptroller General (1921-36) handed down 
a very important series of decisions concerning expenditures by the admin- 
istrative agencies. 10 Many expenditures were disallowed before they were made, 
and many others after they had been made. His decisions touched upon almost 
every administrative problem of the government: the hiring of personnel, the 
purchasing of goods, salaries, wages, pensions, travel allowances, and many 
other things. 

Controversy over Comptroller General's Status. A sharp controversy con- 
cerning this office arose several years ago. On the one hand it was argued 
that the Comptroller General had been responsible to no one, not even to 
Congress; that his decisions had been arbitrary, technical, and often meddling; 
that great delay had been caused in many cases by the necessity of resorting 
to him for decisions; that he had failed to establish a comprehensive system 
of central accounting; and that he had even failed to make annual reports 
or constructive suggestions as to the improvement of accounting and admin- 
istrative methods. Those who held this view thought that the control of cur- 
rent finances should be vested in the President, who is responsible for admin- 
istration, and should be exercised by him through the Treasury Department, 
as it was down to 1921 without any serious charge of corruption or inefficiency. 
The Comptroller General would then become an Auditor General, with the 
power and the duty to audit accounts after they have been settled, and to 
report to Congress for its information as to expenditures and the progress 
of administration. On the other hand, there were those who felt that the 
strong outside check on current expenditure policies exercised by the Comp- 
troller General should be continued. 11 

The result of this controversy was apparently to stiffen the resistance of 
Congress to any change. The Reorganization Act of 1939 forbade the Presi- 
dent to tamper with the General Accounting Office or the Comptroller Gen- 
eral. After having waited several years to fill the vacancy that occurred in 1936, 
in the hope that Congress might modify the law, President Roosevelt finally 
yielded in 1939 and appointed a successor to the first Comptroller General. 
Time has not brought any change in the position of Congress. In the Re- 
organization Act of 1945 it has asserted that the General Accounting Office 

10 See Decisions of the Comptroller General of the United States. 

11 For the controversy over this office see especially A. E. Buck, “Financial Control and 
Accountability” and Harvey C. Mansfield, “The General Accounting Office” m the Presi- 
dent's Committee on Administrative Management, Report with Special Studies , pp. 135-68 
and 169-202; “Financial Administration of the Federal Government,” being report no. 5 
prepared by the Brookings Institution for the Select Comm, to Investigate the Executive 
Agencies of the Government, etc., 75th Cong., 1st Sess., Senate Comm. Print; Daniel T. 
Seiko, The Federal Financial System, The Brookings Institution, 1940, and Harvey Mans- 
field, The Comptroller General, New Haven, 1939. See also Lucius Wilmerdmg, op. cit., 
note 2, above, espec. chs. 12, 13. 
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and the Comptroller General are parts of the legislative branch of government 
(a most astounding proposition!) and has again denied the President any 
power to reorganize the office. 

In the meantime, as was earlier predicted, Congress has clearly been lulled 
into a state of feeling that all is well as long as the General Accounting Office 
stands. 12 It still* has no real audit of national expenditures, and no adequate 
analysis either by its own committees or by the Comptroller General of the 
course of national expenditures. 
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CHAPTER 27 


Money, Banking, and Insurance 


MONEY 

Money serves as a measure of the price or monetary valuation put on things 
and services; it serves as currency or a medium of exchange; it is something 
that may be saved against a ramy day as well as a measure of savings; and it 
has other uses. Money serves its various uses best when there is a uniform 
system of it over wide areas, when it is divided into easily calculable units, 
like dollars, dimes, and cents, and when its value is kept approximately stable. 

Power of Congress over the Currency. During the Revolution and the post- 
Revolutionary period, Congress had a monetary system, but a number of states 
had their own legal tender laws, under which other things than money could 
be used to pay debts. Gold and silver were scarce, and soon disappeared from 
circulation because of hoarding, while issues of paper money and other forms 
of legal tender were used in the financing of trade. As inflation progressed, 
i.e., as more money was issued, the prices of goods went up, money became 
less and less valuable, and so still more of it had to be printed. Interstate trade 
was particularly hampered, but local business was also handicapped. To avoid 
such conditions in the future, those who framed the Constitution decided 
to authorize the national government to establish a sound, uniform monetary 
system for the whole United States. The Constitution they drew up provides 
as follows: 

The Congress shall have Power ... To coin Money, regulate the 
Value thereof, and of foreign Coin, and ... To provide for the 
Punishment*of counterfeiting the Securities and current Coin of the 
United States. ... - 

No State shall . . . coin Money; emit Bills of Credit; make any 
Thing but gold and silver Coin a Tender in Payment of Debts; . . .* 

* 1 U. S. Const., Art. I, sec. 8, pars. 5, 6, sec. 10, par. 1. 
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Here the power so fully granted to Congress is made exclusive by an equally 
sweeping prohibition against the states. The old state legal tender laws that 
made paper money and commodities available for the payment of debts were 
invalidated and made illegal for the future. Furthermore, state issues of "bills 
of credit” or simple promises to pay were forbidden. 

Coinage and Legal Tender. The power to coin money and regulate the 
value thereof has been used by Congress to provide for the coinage of gold, 
silver and other coins, and the printing of paper money. Congress has deter- 
mined the amount in weight of gold and of silver to go into the dollar, and 
has later changed the amounts so established. Two fundamental constitutional 
questions have been raised and settled concerning this power. (1) Has Con- 
gress the power to make paper bills, so-called "greenbacks,” that are mere 
promises to pay, and are not backed up by either gold or silver, "legal tender” 
in the payment of debts? To make anything legal tender is to make it legally 
obligatory on individuals to accept the thing in payment of debts. The Con- 
stitution does not expressly provide for this power, but the Supreme Court, 
after first deciding against it, has ruled that Congress has this power by impli- 
cation. 2 (2) Does the power of Congress over the currency extend so far as 
to authorize it to withdraw all gold from circulation, thus preventing persons 
who have agreed to pay in gold from so doing, and impairing the obligation 
of private contracts? To put it another way, are gold and silver commodities 
in which individuals have the right to trade freely, or may the government 
take over all available stocks of these precious metals, and thus force individu- 
als to settle their contracts not by paying gold or silver, but by using the paper 
money issued by the government? To this question also the Supreme Court 
has answered affirmatively. 3 

Gold and Silver Money. In establishing a monetary system in 1792, Con- 
gress introduced the decimal system which is far simpler to calculate than the 
English system of pounds, shillings, and pence. This has never been changed, 
but the metallic basis for money has several times been altered. At first both 
gold and silver were coined at the then-prevailing market ratio, and thus there 
was no preference given to one over the other. But the market value of silver 
declined, while the number of grains in the silver and gold dollars (371.25 
and 24.75, respectively, or 15 to 1) were fixed by law and did not change. 
Consequently, with the decline in the market value of bullion silver it became 
easier to pay debts in silver, at the 1 5 to 1 ratio, and so the silver dollar came 
to prevail. Gold went out of circulation as a result of hoarding. Later Congress 
reduced the number of grains of gold required to make a gold dollar to a point 
where it was easier to pay debts in gold than in silver, and then gold coinage 
prevailed for a time, while silver coins (now worth more as bullion than as 

2 The Legal Tender Cases — Hepburn v. Griswold (1870), 8 Wallace (U. S.) 603; Knox v. 
Lee (1871), 12 Wallace (U. S.) 457; Juillard v. Greenman (1884), 110 U. S. 421. 

8 Normal? v. Baltimore and Ohio Railroad Co. (1935), 294 U. S. 240; Nortz v. U. S 
(1935}, 294 U. S. 317; Perry v. U. S. (1935), 294 U. S. 330. 
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coins) went off the market. During the Civil War and for some time after it, 
both gold and silver were largely withdrawn from circulation, because the 
“greenback” paper money issued by the government to finance the war was 
made legal tender, and as the greenbacks fell below the market rate for gold 
and silver, men paid in paper rather than in metallic money. 

The Gold Standard. In 1900, following the successive defeats in Presidential 
elections of the “greeribackers” and those favoring the free coinage of silver 
at the ratio of 16 to 1, Congress definitely established the “gold standard” 
as the basis for the currency of the United States. This meant that, although 
there were silver dollars and certificates or bills outstanding, anyone could 
go to the Treasury of the United States or to a bank with any kind of lawful 
money and get gold for it if he so desired. Furthermore, there was free com- 
merce in gold, and anyone could accumulate or hoard all the gold he could 
legally acquire. The government and the banks kept a reserve of gold pre- 
sumably sufficient to back up all other money. 

During the depression that began in 1929-30 and grew steadily worse despite 
attempts of the government to check it, people who had money in the banks 
became panic-stricken and began to go to the banks to get their money out. 
Many took it in gold. The bank reserves of money were depleted, still further 
endangering the deposits of those who had not withdrawn theirs. On March 6, 
1933, President Roosevelt, two days after taking office, closed all the banks 
under authority of an old act of Congress. A few days later the banks were 
partly reopened, but gold payments were restricted and gold exports from the 
United States were forbidden. Congress had in the meantime empowered the 
President to draw in all gold coin, gold bullion, and gold certificates outstand- 
ing, and to forbid further hoarding. Another act authorized him to reduce 
the gold content of the dollar by not more than $0 nor less than 40 per cent. 
Finally, on June 5, 1933, Congress by joint resolution in effect abrogated all 
“gold clauses” in existing public and private contracts and securities by pro- 
viding that 

All coins and currencies of the United States (including Federal 
Reserve notes and circulating notes of Federal Reserve banks and 
national banking associations) heretofore or hereafter coined or 
issued, shall be legal tender for all debts, public and private, public 
charges, taxes, duties, and dues, . . . 

Present Parity of All U. S. Money. This put all currencies on a par with 
each other. The gold content of the dollar was reduced by the President to 
about 59 per cent of what it had been, ostensibly to put it on the same basis 
as the deflated currencies of foreign countries, but free trading in gold was 
at an end. The government went into the market offering to pay $35 (in paper 
money) for an ounce of gold, a price above its nominal coinage value even at 
the new rate, and all gold produced in the country, or imported into it, went 
to the Treasury. The coinage of gold ceased; the gold was melted into bars 
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and put away. Thereafter the only kinds of money that circulated freely were 
(a) government paper money (silver certificates and treasury notes), (b) the 
note issues of the Federal Reserve banks and affiliated banks, (c) silver dollars, 
halves, quarters, and dimes, and (d) token coins (nickels and pennies) in other 
metals than silver. Gold can be obtained today from the treasury only by spe- 
cial permit, and for scientific and mechanical purposes, not for coinage. A 
generation is growing up that may never see gold coins, at least in this country, 
and it may wonder why there was once so much attachment to the gold 
standard. 

The Currency and the Price Level. The provision for the reduction of the 
gold content of the dollar was attached to an act for agricultural relief. The 
thought was that by reducing the gold content of the dollar money could 
be sufficiently cheapened to assist the farmers by raising the prices they re- 
ceived for agricultural products. Thus an attempt was made to solve the 
problem of low farm prices through adjustments in the currency and coinage 
system of the nation. The danger in this method is very great. If one dose 
helps the patient, and it frequently does, why not more and stronger doses 
later? Why not large issues of paper money? That way lies demoralization of 
government finances and the destruction of the incomes of those classes that 
live on annuities, pensions, small investments, or fixed salaries. One of the 
most desirable qualities in any system of currency is stability, or steady pur- 
chasing power, and this may be destroyed by frequent tinkering with money. 

Present Stocks of Bullion, Coins, and Currency. All gold coin and bullion 
in the United States, except such as belongs to foreign governments and is 
here for safekeeping, is now the property of the government. A large part of 
it is kept in the new bullion depository at Fort Knox, Kentucky. This deposi- 
tory and the several mints of the United States are under the Bureau of the 
Mint in the Department of the Treasury. The mints coin all silver and token 
coins, and melt gold and silver into bars of appropriate weight to be stored 
as bullion. The paper money of the United States and of the Federal Reserve 
banks, as well as all government securities, stamps, and checks, are printed 
by the Bureau of Engraving and Printing, also in the Treasury Department. 

THE CONTROL OF BANKING 

Early State and National Banks. The state legislatures began before the end 
of the Revolution to authorize the organization of banks. In 1791 the Con- 
gress under the new Constitution created, on Hamilton's recommendation, 
the First Bank of the United States which received a charter for 20 years. 
This bank was owned by private capitalists who put up its funds, but it was 
to serve primarily as the fiscal agent of the national government. It had a head 
office at Philadelphia, and branch offices in cities from Boston to New Orleans. 
When its charter expired in 1811, it was not renewed, as there was consider- 
able opposition to such a central bank. The difficulties of the national govern- 
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ment in financing the War of 1812 resulted in a change of policy, and in 1816 
the Second Bank of the United States was established, also for 20 years. 

Power to Incorporate Banks. It was this second bank that Maryland at- 
tempted to tax, with the result that the Supreme Court was called upon to 
decide the momentous question of whether the Congress had the power to 
incorporate banks to serve as instrumentalities of the government. Banks can 
serve, obviously, as depositories of taxes and other public funds, as agents for 
the sale of public bonds and the payment of the principal and interest thereon, 
and as disbursing offices for the payment of salaries, wages, pensions, and 
other claims against the government. Considering these facts and the powers 
of the government to tax, to borrow, and to spend, the Supreme Court reached 
the conclusion that the national government has the implied or “resultant” 
power to create banks and other similar instrumentalities to help carry on its 
acknowledged functions despite the fact that there is no provision in the na- 
tional constitution directly on banking. 4 The Court decided also that the 
states may not tax such instrumentalities without the consent of Congress. 

The power of Congress to establish national banks has not been pushed to 
the point of establishing an exclusively national system of banking. From the 
beginning the states have exercised the power to incorporate and to regulate 
state banks. It has been argued with good reason that Congress with its su- 
perior powers over interstate and foreign commerce could legally exclude state 
banks from the field of commercial banking, 5 but Congress has never even 
seriously considered such action. As a result the nation has two different series 
of banks, national and state, although there are many connections between 
the two. 

National and State Banks, 1863 - 1913 . The period from 1836 to the Civil 
War was an exceptional one when there were no national banks. Then in the 
Civil War the national government found it necessary to employ a private 
banker. Jay Cooke, to help sell the bonds needed to finance military operations, 
and out of this experience grew the national banking system. Under the na- 
tional banking acts passed in 1863 and 1864, Congress authorized the organ- 
ization of national banks. 

Since 1863 the United States has had both national and state banks. Al- 
though some states enforced strict requirements on state banks as to the 
amount of reserves, the total capital required to commence operations, ex- 
amination of accounts and assets, and other factors, the national banks were 
on the whole much better regulated and managed. The difficulties in this 
dual system were many, however, and bank failures were much more frequent 
than they should have been. Indeed, the United States has led the world in 
bank failures. It was too easy, especially under the state laws, to get bank 
charters. Little money and practically no banking experience were required. 

4 McCulloch v. Maryland (1819), 4 Wheaton 316. 

5 See Charles W. Collins, The Constitutional Power of Congress to Enforce a Single Sys- 
tem of Commercial Banking, pamphlet, Washington, 1931. 



460 MONEY , BANKING , AND INSURANCE 

In many states the supervision of banks was not sufficiently strict to be 
effective. It was impossible, also, to increase the supply of money when it was 
needed by trade, and to decrease it when the demand for loans fell off. The 
transfer of funds between banks was also more difficult than it should have 
been, with the result that the funds were not always in the banks where and 
when they were needed. 

The Federal Reserve System. To overcome these and other defects in the 
American banking system, Congress in 1913 created the Federal Reserve Sys- 
tem. For the purposes of this system the country is divided into 12 Federal 
Reserve districts, in each of which there is a Federal Reserve bank. The na- 
tional banks in each district were required initially to use 6 per cent of their 
capital and surplus to acquire shares in the stock of the district Reserve bank; 
approved state banks in the district are required to subscribe to a proportionate 
extent when they join the system. Each district Reserve bank is managed by a 
board of 9 directors, of whom 3 represent the member banks, 3 others (also 
elected by these banks) represent agriculture, commerce, and industry in the 
district, and the remaining 3, appointed by the Federal Reserve Board, are 
other residents of the district who are not engaged in banking. Thus each 
Reserve bank is locally owned and locally managed. The Board of Governors 
of the Federal Reserve System has its offices in Washington. It is composed 
of 7 members appointed for 12-year terms by the President with the consent 
of the Senate. This board has general control over all the Reserve banks. 

Functions of Reserve Banks. The Reserve bank in each district is the “bank- 
ers’ bank” for all the member banks, and it also .has close connections with 
other Reserve banks. Each Reserve bank serves its own member banks by 
lending them money on proper security, receiving their deposits of reserve 
balances, transferring funds, and serving as a clearing house and collecting 
agency for them. It serves the national government as a depository and fiscal 
agent. It issues Federal Reserve notes to expand the volume of money in cir- 
culation, and is supposed to contract this volume when the demand falls off. 
Up to 1934 the Reserve banks had no direct business connections with any 
but the member banks, but in that year Congress conferred power on them 
to make loans, in exceptional circumstances, to establish industries and busi- 
nesses in the district. Thus each Reserve bank is at the center of the banking 
network of its area, and each is in turn part of a larger network in the Federal 
Reserve System. 

The Board of ‘Governors. This board has power to regulate the rate of 
interest charged by the Reserve banks, to change the reserve requirements 
for member banks, to control the lending by member banks for stock market 
operations, to admit new banks to the Reserve System in any district, and 
to examine the books and assets of all Reserve banks and member banks. 
As fiscal agency for the national government, the board and the so-called 
“open market committee” have power to instruct and compel Reserve banks 
and member banks to buy and sell government bonds as needed, to main- 
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tain the government's credit and to accommodate business. With all its tre- 
mendous powers, the Board of Governors is a human institution, subject to 
human errors. It has been charged that the board could have avoided much 
of the unwise speculation in stocks and the lending to foreign borrowers that 
led up to the stock market crash of 1929, with its resultant bank failures and 
the extreme deflation of agricultural prices. The board is no doubt influenced 
like other agencies by the spirit of the times, and the party that is in power. 

Insurance of Bank Deposits. One outcome of the collapse of the banking 
system in 1932-33, and of the subsequent effort of Congress to reconstruct 
and improve the system, was the establishment of a national system of insur- 
ance for bank deposits. The idea of guaranteeing depositors in state banks had 
long been agitated. Beginning in 1907, a number of states in a tier from North 
Dakota to Texas, together with Mississippi and Washington, introduced sys- 
tems of guaranty of bank deposits. The method was to assess each state bank 
a percentage of its daily deposits, and turn the fund so accumulated over to a 
state board to use to bolster up weak banks and to pay depositors in banks 
that failed. Naturally the stronger state banks resented the system of assessing 
them to insure their weaker brothers, and some of them became national 
banks to avoid the assessments, leaving largely the smaller and weaker banks 
in the state systems. As the states that tried the system were mainly agricultural 
states, where crop failures for a few years would be disastrous, and where the 
banks at best were not of the strongest, the guaranty system was not tried out 
under the best circumstances. During the good years up to about 1920 all went 
fairly well, but in the postwar deflation one after another of the state guaranty 
funds was found inadequate and had to be given up. 

The FDIC. Under the Banking Act of 1933, and subsequent amendments 
to it, Congress authorized the creation of the Federal Deposit Insurance Cor- 
poration. This corporation is managed by a board of three mombers consisting 
of the Comptroller of the Currency, ex officio, and two other members ap- 
pointed by the President with Senate consent for 6-ycar terms. The govern- 
ment subscribed $150,000,000 and the Federal Reserve banks $139,000,000 to 
its capital stock. In addition the corporation may issue bonds if necessary. All 
banks in the Federal Reserve System, and such other banks as are admitted 
by the board, are members of the deposit insurance system. Each one is as- 
sessed annually one-twelfth of 1 per cent of its average daily deposits, for 
the purposes of the insurance fund. All individual deposits in insured banks 
up to $5,000 are insured in full. Deposits above that amount for any one 
account are insured on a descending scale, so that amounts of over $50,000 
are insured only 50 per cent. The board has power to examine all insured 
state banks that are not part of the Federal Reserve System, and to examine 
other banks with the approval of the Comptroller of the Currency or the 
Federal Reserve Board. It is also authorized to admit new banks to the insur- 
ance system, to exclude banks for cause, to prohibit or limit the payment of 
interest by insured state banks within certain limits, and to control various 
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actions by insured banks that might make them less safe. Well over 90 per 
cent of the commercial banks in the United States are within the insurance 
system, and far more than 90 per cent of all depositors are insured. Whenever 
an insured bank fails or is in danger of failing, the FDIC takes over its assets 
and affairs and pays off the insured depositors. 

Tendencies Toward Further Centralization. Many persons thought in the 
bank crisis of 1933 that the national government should nationalize the entire 
banking system. They assumed that a completely unified system was desirable. 
There was a good deal of centralization at that time,’ and more has taken 
place since then, especially through the operations of the Federal Reserve 
System and the deposit insurance scheme. Though much reduced since 1920, 
the number of state commercial banks is still over 9,000, of which over 7,500 
are not in the Federal Reserve System. Also under state charters are about 550 
mutual savings banks, including some very large ones. All told, the state banks 
are still a very important element in the nation's banking arrangements. 

TIIE GOVERNMENT AS A MONEYLENDER 

Agricultural Credit. Not content with the opportunities for borrowing of- 
fered to them by the banks, life insurance companies, and other private cor- 
porations and individuals, the agricultural population began long ago to 
demand that the government itself lend money to farmers, or provide special 
facilities for the financing of farm buying and farming operations. 

The first important law designed to meet this demand was the Federal 
Farm Loan Act of 1916, which set up the Federal Land Banks. This was fol- 
lowed in 1923 by the creation of the Intermediate Credit Banks, and in 1929 
by the organization of the Federal Farm Board. In 1933 Congress reorganized 
and extended still further the system of agricultural credit and integrated it 
under the present Farm Credit Administration (FCA), which is now in the 
Department of Agriculture. This agency, with its headquarters in Washing- 
ton, consists of a governor, two deputy governors, and various commissioners 
in charge of different branches of the work, all appointed by the President 
with Senate consent. In Washington alone the FCA has over 3,000 employees 
and an operating budget of nearly $10,000,000 annually. 

Federal Farm Loan Districts and Banks. For loan purposes the country is 
divided into 12 regions, in each of which one city serves as the center for the 
local organization. Moreover, the district organization is now highly integrated 
to correspond with the national organization centered at Washington so that 
all agricultural credit needs can be met. The principal banks to be found in 
each district are as follows: (1) A Federal land bank , with its related national 
farm loan associations consisting of farmers in the various communities in the 
district who wish to borrow from the banks. (2) A Federal intermediate credit 
bank , with its "production credit associations," livestock loan associations, 
and other affiliates. (3) A production credit corporation ajid its clients, the 
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production credit associations, composed of farmers or ranchers. (4) A bank 
for cooperatives , providing credit for the farmers' cooperative associations. 
Other agencies such as units of the Emergency Crop and Feed Loan Section, 
the Regional Agricultural Credit Corporations, and the Federal Credit Union 
System are also under the FCA. 

Unification of Farm Credit Facilities. Beginning with various agencies for 
different farm credit purposes, the national government soon unified them 
under the present FCA. Within each district also there is unification of ser- 
vices and agencies through using the same officers as a board of directors 
(Farm Credit Board) for each of the principal farm credit agencies in the dis- 
trict, while this board in turn has one general agent as its executive and co- 
ordinator of services. Funds for lending are borrowed through the Federal 
Farm Mortgage Corporation, whose bonds in turn are guaranteed by the 
national government. 

Government Loans to Business. For the national government, loans to 
farmers were only the beginning of government lending activities. The War 
Finance Corporation (of 1917-18), whose affairs are still not entirely closed, 
made some wartime loans for military production purposes. Congress enacted 
in 1932 the law creating the Reconstruction Finance Corporation (RFC) with 
a large capital subscribed by the government, which had the power, among 
others, of making loans to banks, railroads, and other businesses and industries 
to help tide them over the emergency caused by the depression. These were 
to be “lifesaving” loans. In 1933 this corporation, with changed powers and 
purposes, bolstered up many banks by putting money into them, in return 
for which it received their preferred stocks to an equal amount. This was an 
emergency measure, and the banks are buying back their stocks and thus retir- 
ing their loans from the government. Much of the money lent to railroads 
and industries will also be repaid. During World War II the RFC received 
new powers to aid in producing and acquiring essential war materials and in 
constructing works essential for defense. 

Loans to Home Owners and Builders. The depression emergency called for 
other lending activities on the part of the national government. The Public 
Works Administration (PWA), also supplied with government funds, made 
numerous and important loans to states and municipalities for the purpose of 
aiding them in construction projects that would put men back to work. This 
took the government into the fields of housing, public utilities, and other 
activities of local governments. In the same general program it was provided 
also that home ownership, home building, and housing repairs should be 
encouraged. There was created, therefore, in 1934, a Federal Housing Ad- 
ministration for a number of related purposes. Some of the less expensive ones 
were the provision of small loans for home modernization, and aid to building 
and loan associations and federal savings and loan associations. The largest 
single activity in housing loans was that of refinancing mortgages on homes 
that the owners were likely to lose on account of mortgage foreclosures during 
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the worst of the depression. This was handled by the Home Owners' Loan 
Corporation (HOLC) which lent out over $3 billion of government funds in 
a 2-year period. It stopped lending in June, 1936, and is now in liquidation. 

Federal Loan Agency. As in the case of agricultural credit, the multiplica- 
tion of national government lending agencies soon called for some integra- 
tion to prevent unwise and contradictory loan policies and the waste of public 
funds. This was achieved in 1939 when the Federal Loan Agency was created 
to supervise and co-ordinate the work of practically all national lending agen- 
cies not concerned primarily with agriculture. It has under its control the 
RFC mentioned above, the Federal Home Loan Bank Board, the Federal 
Housing Administration, the Export-Import Bank of Washington, the Dis- 
aster Loan Corporation, the Electric Home and Farm Authority, and others of 
a civilian nature; and during World War II it had also a group of defense 
and war agencies— to provide a rubber reserve, metals reserve, defense plants, 
defense supplies, and defense homes. Although not called a department, the 
Federal Loan Agency is organized like one, under a single administrative head. 
The breadth of its powers to lend public money suggests that the government 
as banker and moneylender “has arrived/ 7 

CONTROL OF SECURITY ISSUES AND EXCHANGES 

Dangers of Fraud in Stock Sales. The financing of many small and most 
large-scale private businesses is carried on in whole or in part through the sale 
of stocks, bonds, and other evidences of ownership. The stockholders are 
usually the true owners of the business, while the bondholders have claims 
against the property similar in nature to mortgages. Millions of Americans are 
owners of stocks and bonds, mostly on a small scale, and there are other mil- 
lions who have hopes of investing and who are therefore prospective buyers. 
The field for the unscrupulous issuer and for the man selling stocks of dubious 
value is simply immense. No one knows how much is lost by investors in 
companies that are either very doubtful or positively fraudulent. The usual 
estimates of such losses run into hundreds of millions each year. 

Difficulties in Checking Frauds. The extreme laxity of American corpora- 
tion laws, and the ease with which companies organized m one state can slip 
into another to do business, make it difficult to prevent stock frauds through 
state corporation laws. A uniform, compulsory federal incorporation act may 
be the ultimate solution for preventing such frauds. The common law reme- 
dies of the investor against the one who practices fraud upon him are ineffec- 
tive, because so many stock promoters are here today and gone tomorrow, and 
even when caught are found to have transferred their money to others or to 
have lost it in gambles of their own. Criminal prosecutions are effective only in 
putting a few of this ilk “out of circulation/ 7 It is not surprising, therefore, 
that the states began to seek other controls over issues and sales of stocks. 
Kansas, in 1911, enacted the first “blue sky law, 77 or law to regulate the issue 
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and sale of stocks within its limits. Today all states seem to have at least some 
minimum regulations. 

State Securities Commissioners. Most of the state laws set up a state de- 
partment or office for the licensing and control of issues and sales of securities. 
As a rule there is one chief officer rather than a board at the head of this office. 
Legislation requires either that no stocks may be issued or sold in the state 
without being registered with this office, or that all dealers and salesmen of 
stocks shall be licensed, or both. The latter provision makes it possible to 
bring criminal action against all salesmen who fail to obtain licenses. Control 
over the issues of stocks varies considerably. In some states simple registration 
and filing of the prospectus are all that seem to be required. In others the 
securities commissioner of the state has the right to investigate the company, 
at the latter's expense, and to refuse it the right to sell the stock, or to put 
stringent limits on the amount to be sold, the price, and the advertising state- 
ments to be used. The permission given by the state office for the sale of the 
stock is not a public guarantee that the stock is good, but only that it is not 
an outright fraud. As in the purchase of the more reputable, seasoned stocks 
listed on the stock exchanges, the investor takes his own risks. 

Failure of States to Check Sales of Fraudulent Stocks. The difficulty faced 
by the small staffs of officers employed by the state securities commissioners 
in attempting to learn about all cases of fraudulent sales, the frequent changes 
in their personnel, lack of experience, and the changing policies of these 
offices, coupled with the ability of the stock promoters to slip into and out 
of the state and to use the mails in their selling schemes, operate to reduce 
the effectiveness of state blue sky legislation. It is even debated whether 
fraudulent stock sales have been reduced at all by the attempts to enforce 
such laws. The efforts of the more than 40 states that have really tried to put 
an end to stock frauds are nullified in large part by their lack of control over 
interstate dealings, and by the fact that a few states make no serious effort to 
cooperate. Some progress is being made, however, through the National Asso- 
ciation of Securities Commissioners, working in cooperation with legitimate 
investment bankers and the national government's Securities and Exchange 
Commission. 

National Legislation. The national government has for years attempted to 
enforce its own laws against the use of the mails to defraud. In many cases, 
but frequently too late to save the investors' money, the postal inspectors have 
arrested and obtained the conviction of those who sold fake stocks by mail 
and those who used the mails in other ways to get the unwary to send them 
money. In 1933 Congress enacted a law to control the issue and sale of securi- 
ties through interstate commerce and the mail. The next year it created the 
Securities and Exchange Commission (SEC). This commission consists of 5 
members appointed by the President with Senate consent. Terms of office are 
5 years, and so arranged that one new member can be appointed each year. 
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Not more than 3 members are to be of one political party. Its powers and 
duties are as follows: 

1. Control of Security Issues by SEC . All issues of stocks, bonds, and simi- 
lar securities that are to be offered to the public to be sold in interstate com- 
merce or through the mails must be registered with the commission before 
they may be sold. The commission has the power to compel the issuers to fill 
out standard forms giving a “full and fair” statement of the material facts 
regarding the stocks and bonds to be sold. The commission then has 20 days 
before the registration becomes effective in which to examine the statements. 
If it refuses to accept the registration on the ground that a fraud is being com- 
mitted, the securities may not legally be sold. One of the principal divisions 
of SEC gives full time to examining and registering proposed new issues. 

2. Control over Stock Exchanges and Dealers. The regulation of stock ex- 
changes is a separate matter. Although stock exchanges perform a useful func- 
tion, on the whole, many practices by individuals and groups operating in the 
exchanges have resulted in fraud on the investor. Sales on excessively small 
Margins, “pools” and “matched orders” designed to give an artificial stimulus 
to the price of certain stocks, and many other practices have been successful 
in attracting the ignorant investor into unwise buying, with resultant loss to 
himself and gain to the manipulators. The commission requires the registra- 
tion of exchanges and of dealers in stocks, and regulates the conduct of busi- 
ness on the exchanges and in the local offices of stockbrokers, in the public * 
interest, while the Federal Reserve Board has power to set the minimum 
amount of “margin” or down payment that the stock buyer must make, as 
well as to control borrowing for the purposes of floating and selling stocks. 
To limit stock speculation and thus to limit inflation, the Board in 1946 
required that securities sold on the exchanges be paid for in full in cash. 

3. Control of Investment Companies and Advisers. In 1939 and 1940 Con- 
gress enacted new laws imposing on SEC the duty of regulating investment 
companies and investment advisers, and of protecting the rights of investors 
in bonds and other trust “indentures.” 

4. Control over Public Utility Holding Companies . The commission’s pow- 
ers over public utility holding companies, established by act of Congress in 
1935, are designed to prevent a number of abuses such as overinflation through 
the acquisition of scattered and unrelated plants and businesses, purchase of 
operating companies at excessive prices, milking of operating companies for 
the benefit of the holding companies, and various practices of deception to 
the injury of investors. Some of the larger holding companies have already 
been deflated and streamlined. 

BANKRUPTCY 

Purposes of Bankruptcy Laws. When any person, whether workman, farmer, 
businessman, or large corporation, has assets that are too small to pay out- 
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standing debts or obligations, there is need of some legal method for giving 
the creditors a fair and proportionate part of the assets, and of relieving the 
debtor from further* legal obligation to attempt to pay. The workman's case 
is not the most important, financially, but every year thousands of workmen 
and farmers go through bankruptcy proceedings. The largest number of cases 
consists of small merchants, but in times of severe depression even giant cor- 
porations are involved. 

State versus National Power over Bankruptcy. During the Revolution and 
the Post-Revolutionary period, with each state fixing its own rules on bank- 
ruptcy, the tendency seemed to be to favor the debtor. The merchant in the 
adjoining state who had sold goods across the line was fair game for all who 
wanted to avoid their legal debts. To prevent such interstate injustices, the 
Constitution authorized Congress to establish “uniform Laws on the subject 
of Bankruptcies throughout the United States." From almost every point of 
view, uniform, national legislation on bankruptcy is to be preferred over many 
diverse and conflicting state laws. On three different occasions in American 
history, 1801-03, 1841-43, and 1867-78, before the passage of the present act 
(1898) there were national bankruptcy laws in effect, but in each case the 
return of better times led to the repeal of the act. During the intervals be- 
tween these acts, state laws filled the gaps, and even while the national laws 
were or are in force, state laws are available to cover matters not covered in 
the national bankruptcy code. In addition to general national and state bank- 
ruptcy legislation there are national and state acts covering particular busi- 
nesses like banks and railroads. 

Bankruptcy Proceedings. Proceedings under the general bankruptcy law are 
begun in the federal district courts, and are carried up to the circuit courts of 
appeal and in rare cases to the Supreme Court. They may be begun by the 
debtor, who finds that his assets will not cover his debts and proceeds volun- 
tarily to get court action; or they may be initiated by the creditors, under cer- 
tain conditions, and in this case the proceedings are called involuntary. Credi- 
tors may take such action whenever a debtor who is not meeting his obliga- 
tions has concealed some part of his assets, or has turned some of his assets 
over to certain creditors, or has made an assignment of his assets to his credi- 
tors, or has admitted his inability to pay his debts. In such cases the courts 
will take jurisdiction and will appoint a referee in bankruptcy to handle the 
assets and business of the debtor. All the various claims against the estate are 
assembled, while at the*same time all the assets are appraised and totaled. 
There are hearings for the creditors, and they are allowed to appoint a trustee 
to look after their interests. In the end, the assets are sold and the creditors 
are paid their proportionate shares, and the insolvent person is given a dis- 
charge which is equivalent to a legal wiping out of his debts. In certain cases 
the proceedings take the form of a “receivership" in equity, the aim in these 
instances being to preserve the business a,s a going concern, to reorganize it 
if possible, to scale down its debts, and perhaps to sell it as a complete unit 
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Railroads and public utilities are frequently handled in this way, but under 
separate legislation. 

The New Deal and the Bankruptcy Laws. The severe drop in business dur- 
ing the years 1931-34 threatened bankruptcy to many concerns that were 
inherently sound. As a result there were several acts passed by Congress in 
1933 and 1934 to permit the reorganization of certain corporations and to 
authorize compositions with their creditors, in order to avoid bankruptcy. 
The RFC was given power also to make the necessary loans to stave off 
bankruptcy for banks, railroads, and industries wherever possible. Other acts 
were passed to enable farmers with heavily mortgaged farms to continue to 
live on and to operate their farms upon payment of certain rents fixed as 
reasonable by the courts, and to permit municipal corporations also to compro- 
mise with their creditors. Several of the first acts were held unconstitutional, 
including the first Frazier-Lemke act for the benefit of farmers, and the act 
for municipal bankruptcies, but later laws were sustained and are still being 
used to clear up old debt situations. 

THE REGULATION OF INSURANCE 

Extent and Importance of Insurance. The insurance business has grown to 
be one of the largest and most important in American society. Insurance is 
now available against almost every type of risk and uncertainty known to man, 
such as sickness, accidents, fire losses, burglary, crop losses, embezzlement, 
industrial accidents and disease, automobile damages and lawsuits, and unem- 
ployment, while life insurance policies in effect alone amount to about $150 
billion. Life insurance has become one of the most important ways of saving 
on the part of most people, while all insurance has the effect of spreading 
risks over a considerable number of persons, each of whom pays a little now 
(called a premium) in order to be assured of the payment of a much larger 
sum later in case accident, robbery, or fire loss comes to him. 

State Control. Naturally this business is of tremendous public importance. 
To give the buyer of insurance some guarantee that his premium payments 
will be well handled and safely invested, and that he will not be defrauded 
or caused to suffer loss by the dishonesty or the ignorance or carelessness of 
the insurer, it has been necessary to develop extensive codes of legislation, large 
bodies of judicial decisions, and powerful administrative agencies to keep 
supervision over those who offer to sell the various types of insurance. 

Congress has never entered seriously upon the task of regulating the insur- 
ance business. The states were the first to undertake such work, and they have 
continued to occupy most of the field. In 1869 the Supreme Court, in up- 
holding a Virginia statute for the regulation of insurance companies, said that 
“issuing a policy of insurance is not a transaction of commerce.” 6 This limited 
utterance became the basis for broader dicta such as these: that “contracts of 

6 Paul v. Virginia (1869), 8 Wall. 168, 183. 
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insurance are not commerce at all, neither state nor interstate,” 7 and that 
“the business of insurance is not commerce.” 8 These statements assured the 
states and the insurance companies that Congress had no power to enter this 
field of regulation. 

In none of these cases, however, was any act of Congress before the Court 
for consideration. Finally, in 1944, the question of the power of Congress was 
raised directly. A group of fire insurance companies in the southeastern states 
were charged under the Sherman Anti-Trust Law with monopolistic practices, 
including rate-fixing, and boycotting and coercing their few competitors. The 
constitutional question was whether the insurance business is commerce, since 
the Sherman Act was passed under the commerce power of Congress. After 
considering the nature, incidents, and effects of the insurance business the 
court majority ruled very definitely that insurance is commerce and subject 
to regulation in its interstate phases by the national government. 9 The ma- 
jority also ruled that the Sherman Act covered the types of monopolistic 
practices that were alleged in this case. 

This decision aroused a tremendous furore. The states petitioned for a 
rehearing of the case; the rehearing was granted, but the Supreme Court did 
not change its ruling. Resort was had also to Congress. That body did not 
amend the Sherman Act to exempt insurance companies, but it did allow the 
companies a respite during which they could set their house in order and 
thus escape prosecution. The net result is that state supervision continues 
practically unimpaired, but the threat of possible future action by Congress 
hangs over the state insurance commissions and the insurance companies. 
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CHAPTER 28 


i 

Commerce and Industry 


THE ECONOMIC ROLE OF GOVERNMENT 

Politics and economics, or government and business, are inseparable activi- 
ties in any organized community or state. In a communist state they are prac- 
tically indistinguishable. In an individualistic society the two activities are 
more clearly definable because they are in different hands. The economic 
activities are conducted and controlled primarily by the owners and workers. 
Each individual must make his own way and his own choices in such matters 
as making a living and acquiring property. The government— and this is true 
of the national government of the United States— determines and tries to 
enforce the rules of business so that there will be adequate production and 
fair distribution. In the main it encourages, protects, and regulates, but docs 
not try to operate business. Depression conditions and wartime needs bring 
a very considerable increase in the economic activities of government. Recent 
thinking on the part of many leaders and various actions of Congress and 
the President point also to a greatly increased and more positive economic role 
for government in the future. There are plans for a public guaranty of full 
employment, under which government will stand by in readiness to fill the 
gap when general employment declines. In the meantime, however, the eco- 
nomic functions of the national government are more limited but still highly 
important. 

Regulation and Promotion of Business. It is impossible to draw a sharp line 
between governmental activities that promote and those that regulate busi- 
ness. So-called regulations that prohibit or restrict one type of business activity 
are generally only parts of a broad scheme, the aim of which is to increase 
the total volume of business and employment. Thus the purposes of regula- 
tory laws and promotional measures may be listed together as follows: (1) To 
prevent downright stealing, fraud, and cheating in business transactions. (2) 
To ensure the buyer of reasonably good quality, honest measure, and low 
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prices. (3) To protect the people's health, safety, and morals insofar as these 
may be adversely affected by business and industrial activities. (4) To promote 
business convenience through a uniform currency, standard weights and meas- 
ures, better transportation, and numerous other devices. (5) To promote na- 
tional economic independence and piotect home industries from undue for- 
eign competition. (6) Through these and other methods to increase the total 
volume of business and employment, raise the American standard of living, 
and promote the “general welfare." 

THE POWER TO REGULATE BUSINESS 

Regulation of Early American Commerce. The general commerce of the 
English colonies in America was regulated by Parliament. The regulations 
aimed in part to make the colonies serve as producers of raw materials for the 
factories in England, and to prevent the colonists from competing with the 
English manufacturers. At the same time there was a considerable amount of 
local regulation of business in each colony by the colonial assembly, as well 
as a little in the cities like New York. When independence was declared. Con- 
gress assumed the right to make commercial treaties with foreign countries, 
but in the Articles of Confederation the states expressly reserved the right to 
tax imports. 1 Congress also had powers with respect to coinage, the fixing of 
standards of weights and measures, regulating trade with the Indians, and 
providing for a postal system among the states, but these powers were exceed- 
ingly limited, and Congress had no power to enforce its regulations. In general 
the states regulated business according to the English common law, of which 
more hereafter. 

The Constitution and the Commerce Power. The makers of the Constitu- 
tion aimed to make the United States a single economic unit, with complete 
freedom of trade internally, so that the market for every business would be as 
wide as the country. Not only the so-called “commerce clause" of the Consti- 
tution, but many others vest powers in Congress that tend in the same direc- 
tion. The clauses on money, on patents and copyrights, on weights and 
measures, on the post office, on bankruptcy, and on taxation, all buttress the 
commerce clause, which reads: 

The Congress shall have Power ... To regulate Commerce with 
foreign Nations, and among the several States, and with the Indian 
Tribes. 2 

Congressional regulation of commerce was rather meager before the Civil 
War, and it was not until 1879 that any act passed by Congress to regulate 
commerce was held to be beyond its powers. 3 Between that time and the pres- 

1 Articles of Confederation, Art. IX, par. 1. 

2 U S. Const., Art. I, sec. 8, par. 3. 

3 The Trade Mark Cases (1879), 100 U. S. 82. 
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ent, commercial regulations have increased greatly, and yet not more than a 
half dozen other acts of Congress have been held invalid as beyond the com- 
merce power. The practical and judicial interpretation of this power is impor- 
tant enough to warrant careful analysis. 

1. Powers of Congress over Foreign Commerce. The commerce clause is 
clearly divisible into three parts, each relating to a different branch of com- 
merce: (a) that with foreign nations; (b) that with the Indian tribes; and (c) 
that among the states. The first of these, the power over foreign commerce, 
must be read in conjunction with the Court's attitude concerning the complete' 
and exclusive power of the national government over all matters connected 
with external affairs. 4 Congress has regulated foreign commerce in almost 
every respect. It has passed acts governing navigation, shipping and the safety 
of ships, pilotage, the employment and compensation of seamen, and many 
other details for ships in foreign commerce. It has shut off commerce com- 
pletely with certain foreign powers, it has forbidden some kinds of commerce, 
permitted other kinds to come in free, and put heavy tariffs on still other 
kinds of goods. Not one of its acts in this field has ever been held invalid. Its 
power over foreign commerce is evidently complete and exclusive, and if any 
state regulations as to ports and harbors arc permitted to stand, it is only 
because they control local matters that Congress has not itself intended to 
regulate. 

2. Commerce with the Indians. The power to regulate commerce with the 
Indian tribes is also completely in the hands of Congress. 5 

3. Interstate Commerce Power. The power to control commerce “among 
the several states" presents a different situation. The Tenth Amendment re- 
serves to the states or to the people all powers not granted by the Constitution 
to the national government, or denied by it to the states. This provision in- 
troduced an element of confusion into the meaning of the commerce clause, 
a confusion that has only recently begun to be eliminated. Because the states 
always have regulated many aspects of industry and commerce, and because 
Congress has at no time attempted to regulate everything in the field, there 
has been a vast zone for possible overlapping and conflict between state and 
national regulations. In cases where actual dispute has arisen the courts have 
scrutinized closely the words of the clause that grants to Congress the power 
to regulate interstate commerce. They have asked: What is commerce? What 
is interstate commerce, or commerce “among the states"? What is regulation? 

Growth of Law of Interstate Commerce. What is essentially a political 
question, as to which of two bodies shall exercise a certain power, a question 
on which there was originally no law whatever, has become a complicated 
constitutional question, the complications being largely the result of Supreme 
Court decisions. The Court has not been able to follow throughout its history 

4 See eh. 22 . 

' 5 See ch. 24. 
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a clear and consistent line of reasoning and decision . 6 In the earliest decades 
it was constructive and nationalistic; later it took a sharp swing toward up- 
holding state rights in matters of commercial regulation; and still later it 
began to apply the Fourteenth Amendment to invalidate state regulations 
also, so that the law became considerably confused. The ones who benefited 
from this confusion were naturally those commercial interests who desired no 
regulation by either the states or the nation. 

The Nature of Commerce. Gibbons v. Ogden, the leading case on what is 
commerce, involved the validity of an exclusive franchise given by the state 
of New York to Robert Livingston and Robert Fulton to operate steamboats 
in New York waters . 7 Ogden was operating such a boat for Fulton and Liv- 
ingston, while Gibbons, the other party to the suit, was operating over the 
same route between New York and New Jersey under a license from the 
United States government. In a suit by Ogden to prevent Gibbons from com- 
peting with him, the Supreme Court of the United States had to decide on 
the rights of the two parties, and this meant that it had to settle the relative 
powers of the states and of the national government over interstate commerce. 
Chief Justice Marshall wrote as follows: 

The subject to be regulated is commerce; and ... to ascertain 
the extent of the power, it becomes necessary to settle the meaning 
of the word. The counsel for the appellee would limit it to traffic, to 
buying and selling, or to the interchange of commodities, and do not 
admit that it comprehends navigation. This would restrict a general 
term, applicable to many objects, to one of its significations. Com- 
merce, undoubtedly, is traffic, but it is something more; it is inter- 
course. It describes the commercial intercourse between nations, and 
parts of nations, in all its branches, and is regulated by prescribing 
rules for carrying on that intercourse. 

The Supreme Court did not continue, however, to hold this broad view of 
commerce. As noted in the preceding chapter, insurance was considered for a 
time as not constituting a part of commerce . 8 Similarly agriculture, fisheries, 
mining, and manufacturing were held not to be included under the commerce 
power. “Commerce succeeds to manufacture, and is not a part of it.” Since 
commerce is “intercourse for the purposes of trade,” the Court said at one 
time, “plainly, the incidents leading up to and culminating in the mining of 
coal do not constitute such intercourse .” 9 

6 See Edward S. Corwin, The Commerce Power versus State Rights , Princeton, 1936; 
Joseph E. Kallenbach, Federal Cooperation with the States Under the Commerce Clause t 
Ann Arbor, 1942; F. D. G. Ribble, State and National Power over Commerce , New York, 
1937 

7 Gibbons v. Ogden (1824), 9 Wheaton 1. 

8 See ch 27, and decision m Paul v. Virginia (1869), 8 Wallace 168. 

0 See Kidd v. Pearson (1888), 128 U. S. 1; U. S. v. E. C. Knight Co. (1895), 156 U. S. 1; 
Carter v. Carter Coal Co. (1936), 298 U. S. 238. 
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The decisions in which these statements were made have all been overruled 
in recent years. During the great depression of the 1930s Congress and the 
President found it necessary to adopt a substantial program of new legislation 
to revive and to regulate American commerce, industry, and labor. After some 
preliminary resistance the Supreme Court fell into line, and upheld what 
had been done. The national commerce power was thus extended in new 
directions and to points far beyond what had been reached before. 

Concept of Commerce Power Today. In the background of the Court’s 
position today lies a change of attitude— from an uncompromising belief in 
laissez faire to a recognition of the need for greater control by government 
over the economic processes. The thinking of the judges on the specific sub- 
ject of the national commerce power has been influenced by a number of 
factors and ideas such as the following: 

1. It is impossible to draw a precise line between commerce and non- 
commerce. For example, in the Minnesota open-pit iron mines the scoop 
shovels with one single sweep dig the ore out of the ground and start it on its 
journey by depositing it in the cars that are to carry it to the Great Lakes 
ports. At what point in this single, unified movement of the scoop shovel does 
mining cease and commerce begin? 

2. When Congress wishes to regulate commerce it must in practice regu- 
late the instrumentalities by which commerce is carried on. Modern corpora- 
tions, which are some of the chief instrumentalities of commerce, engage in a 
great variety of activities in many states and between them. How can Congress 
separate these various activities which are so intertwined and interdependent 
in order to regulate some and exempt others? How can it regulate the instru- 
mentalities themselves if it cannot make its regulations impinge upon those 
activities of the instrumentalities that are most important to the resultant 
commerce? 

When industries organize themselves on a national scale, making 
their relation to interstate commerce the dominant factor in their ac- 
tivities, how can it be maintained that their industrial labor relations 
constitute a forbidden field into which Congress may not enter when 
it is necessary to protect interstate commerce from the paralyzing 
consequences of industrial war? We have often said that interstate 
commerce itself is a practical conception. 10 

3. The supposed conflict between the power of Congress over commerce 
and the reserved powers of the states can be resolved by giving proper em- 
phasis to the supremacy clause of the Constitution. The acts of Congress made 
in pursuance of the Constitution are the supreme law of the land. To pro- 
tect and promote commerce Congress may need to regulate many things that 
do not seem in themselves to be commerce but that seriously affect commerce. 

10 N.L.R.B. v. Jones & Laughlin Steel Corporation (1937), 301 U. S. 1. 
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How else can a supreme power maintain its supremacy? Thus the commerce 
power includes the power-to regulate the conditions that affect commerce. 

The Relationship Between Interstate and Intrastate Commerce. By what 
principles, then, may the state and national governments determine their 
respective powers over commerce? In the case of Gibbons v. Ogden, the attor- 
neys on one side argued as if the power of the national government to regulate 
commerce could operate only at the state line, and not within the state, or in 
short that commerce is interstate only at the instant and at the point where 
it crosses state lines. This was of course absurd, and had to be overruled. Com- 
merce is interstate, or among the states, from the time the transaction begins 
in one state continuously until it terminates in another. It is interstate, also, 
even though the beginning and the end of the transaction are in the same 
state, if in its course the shipment or the communication crosses a state line. 
It is a part of interstate commerce also if it is an intrastate activity that links 
up with interstate commerce. 

Validity of State Regulations That Affect Interstate Commerce. It is some- 
times said that the power of Congress over interstate commerce is exclusive, 
that the states have no share in it. Another saying is that if Congress has 
neglected to regulate some phase of interstate commerce “the silence of Con- 
gress” must be construed to mean that that phase of commerce shall be wholly 
free from regulation. Various attempts by the states to enforce regulations 
in such instances have been held unconstitutional. On the other hand state 
regulations of local aspects of commerce, to protect the health, morals, safety, 
and welfare of the people, have generally been upheld. This entire subject 
needs greater clarification than it has received. Many regulations of a local 
nature, made by state and local governments, actually affect interstate com- 
merce. Some do so only indirectly, such as regulations requiring railroads to 
maintain watchmen at important traffic crossings, which add to the expense 
of operating railroads and have some effect on interstate rates. Others do so 
more directly, as a regulation of the state of Washington, recently upheld by 
the Supreme Court, by which the state required state inspection of certain 
motor-driven tugboats that were not regulated by act of Congress. 11 The state 
was in this case filling in a void in the national laws, and it was admittedly 
making a direct regulation of interstate and foreign commerce. In like man- 
ner, state and local taxes on interstate carriers and on interstate business are 
not necessarily invalid. If they do not place excessive or discriminatory bur- 
dens on such commerce, they will be sustained. 12 Had any other conclusion 
been reached, the states would have lost the power to tax railroads, telegraph 
and express lines, goods carried in interstate commerce, and many other things. 

Original Package Doctrine. One rule for determining at what point inter- 
state and foreign commerce ends is the “original package” doctrine. (1) Goods 

11 Kelly v. State of Washington ex rel. Foss Co. (1937), 302 U. S. 1. See also S. C. State 
Highway Department v. Barnwell Bros. (1938), 303 V S. 177. 

32 McGoldrick v. Berwind-White Coal Mining Co. (1940), 309 U. S. 33. 
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imported from a foreign country on which the import duties have been paid 
are not subject to state taxation until the original packages have been broken 
and the goods have been taken out for sale. They may then be taxed and regu- 
lated like other goods, but without discrimination . 13 (2) Goods produced in 
one state and shipped into another may be taxed like other similar goods, 
without discrimination, even though in the original package, but are not 
fully subject to regulations as to sale and use until the original package has 
been broken. 

State Control of Liquor Business. In the days before the Eighteenth Amend- 
ment there was a great deal of difficulty over this doctrine, owing to the fact 
that states attempting to prohibit the liquor traffic found that liquor was 
being shipped in from other states. Congress thereupon passed various acts 
modifying the original package doctrine, which is entirely a court-made rule, 
in order to give the “dry" states more control over liquor so shipped. When 
the Eighteenth Amendment was in effect there was no such problem, since 
all transportation of liquor for beverage purposes was forbidden. The Twenty- 
first Amendment repealed the Eighteenth Amendment and made the fol- 
lowing provision: 

The transportation or importation into any State, Territory, or pos- 
session of the United States for delivery or use therein of intoxicating 
liquors, in violation of the laws thereof, is hereby prohibited. 

Under this rule the Supreme Court has said that the states have complete 
regulatory control over the liquor business in every respect, including the ship- 
ment of liquor into or out of the state . 14 

Supremacy of National Regulations. In regulating railroads and other inter- 
state carriers, and particularly in regulating their rates. Congress faces the 
problem that the same transportation companies also carry goods between 
points in the same state. In the same freight car there may be both interstate 
and intrastate shipments. It is next to impossible for the railroads to operate 
under two different systems of rates in such cases. Furthermore, the income 
of the roads might be seriously impaired by excessively low rates within states, 
so that they could not operate successfully and efficiently. The courts have 
found it necessary, therefore, to invalidate systems of state rates that are lower 
than the interstate rates. Thus interstate regulations are held to prevail over 
state laws. The result is that the instrumentalities of interstate commerce — 
waterways, railroads, express companies, pipe lines, telegraph lines— tend to 
come completely under national regulation, to the exclusion of all but minor 
state regulations. 

Power to Regulate apd to Prohibit. The power to regulate foreign com- 
merce includes not only the power to make and enforce laws that regulate 
such commerce as to safety, labor conditions, rates, and service, but also the 

18 See Hooven and Allison Co. v. Evatt (1945), 324 U. S. 652. 

14 Ziffrin, Inc., v. Reeves (1939), 308 U. S. 132. 
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power to prohibit such commerce in whole or in part. Likewise commerce 
with the Indians may be strictly controlled through licensing systems and even 
prohibited. When applied to interstate commerce, does the power to regulate 
include the power to prohibit ? 16 It is clear that goods that are in themselves 
harmful may be forbidden in interstate commerce, and so too may goods 
that are not in themselves harmful but which, by the law of the state into 
which they are to go, are forbidden to be sold there. Such is the purport of 
the decision upholding the law forbidding the shipment into any state of 
prison-made goods, where the state law forbids them to be sold . 16 In one of the 
child labor cases, the Supreme Court held that Congress lacks the power to 
forbid the interstate shipment of goods that are in themselves not harmful, 
and that the receiving state permits to be sold . 17 Recent decisions of the Su- 
preme Court indicate that this rule is no longer followed, and that Congress 
may prohibit any commerce under its power to regulate . 18 

TRUSTS, MONOPOLIES, AND RESTRAINTS OF TRADE 

Business Regulation at Common Law. In adopting the common law of Eng- 
land, the states took over a system of business regulation and an attitude 
toward business that remain in large part to this day. The common law in- 
tended that business should be free, that a citizen should be entitled to enter 
upon any lawful business, to employ land and laborers, and to sell his products 
without unnecessary burdens. Restraints or restrictions existed but they were 
the exception, not the rule. There had to be special legislation or grants from 
the Crown to justify monopolies. The basic common law of business regu- 
lated (a) property, and how it may be acquired and sold and rented, (b) con- 
tracts as to labor, services, and sales, (c) business organization, and (d) special 
branches such as those relating to insurance, banking, and common carriers. 
A part of this fundamental body of business law has entered into the federal 
statutes and decisions, too, but the general laws of business organization and 
procedures are state laws, and they are very largely of common law origin. 

Monopolies. It is the common law rule that trade shall be free, except as 
it is regulated by public authorities in the public interest. Nearly half the 
states tried to put this rule beyond legislative control by inserting it in the 
state constitution. Thus Maryland provides that “monopolies are odious, con- 
trary to the spirit of a free government and the principles of commerce, and 
ought not to be suffered.” 10 A monopoly is in a position not only to charge 
excessive prices for its goods and services, but also to operate as a restraint 
on trade. The common law provided remedies whereby the injured individual 

18 See Edward S. Corwin, The Commerce Power versus State Rights , Princeton, 1936. 

i« Kentucky Whip and Collar Co. v. Illinois Central Railroad Co. (1937), 299 U. S. 334. 

17 Hammer v. Dagenhart (1918), 247 U. S. 251. 

18 U. S. v. Darby Lumber Co. (1941), 312 U. S. 100. 

18 Maryland Constitution, Declaration of Rights, sec. 41. 
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could sue in the civil courts for redress, but there was little or no state enforce- 
ment of the rule. Even at common law there were exceptional cases where 
monopolies were permitted. This was particularly true of such public facilities 
as ferries, plank roads, and bridges. Usually private capital could not be at- 
tracted to build such facilities without assurance that there would be no 
competition. Later came such public utilities as water, gas, electricity, street 
railways, and telephones, and again monopolies had to be permitted. 

Incorporation of Business Companies. The states also began early to charter 
corporations for the conduct of business. A corporation has the advantage of 
great flexibility in size, since its capital and membership can grow almost 
without limit, and it also has advantages in the limited liability usually granted 
in the franchise, and in the possibility of highly concentrated control. A cor- 
poration with hundreds of millions in capital investment and tens of thou- 
sands of stockholders, can be managed by a small board of directors and a 
general manager. At first each corporation received a special charter from the 
state, and no corporation was entitled to existence except for some good 
public purpose. The idea soon spread, however, that every group that so de- 
sires has a "natural right" to this form of organization. As the demand for 
charters increased the states enacted general incorporation laws under which 
the incorporators could organize with no more formality than that of de- 
positing a certificate of incorporation with the secretary of state and paying a 
small fee. 

Corporations Operate in Many States. In the period of industrial growth 
after the Civil War came the great flowering of business corporations. Nearly 
every important business was incorporated. Congress incorporated some banks 
and railroads, but states like Delaware, New Jersey, New York, and others 
lying near the great centers of capital did most of the chartering. Once or- 
ganized in any state, a corporation would enter other states to do business. It 
is true that there is no constitutional right on the part of a corporation to 
establish offices and factories and do a local business except in its own state, 20 
but most states .were so anxious to promote local business that as a rule noth- 
ing was required of foreign corporations, i.e., corporations chartered in other 
states, except simple registration in the states where they desired to operate, 
and the payment of moderate license taxes. 

Trust and Holding Companies. Then came the great financiers and the 
captains of industry who began the work of combining or merging smaller 
corporations into bigger ones, to form so-called "trusts," which are a special 
form of supercorporation holding the stocks and assets of other corporations, 
and "holding companies," a later type. The latter replaced most of the trusts 
and became especially common in the field of public utilities. The number 
and importance of these great corporate enterprises are almost beyond belief. 
In 1933 200 great corporations held one-fifth of the national wealth, or about 


20 Atlantic Refining Co. v. Commonwealth of Virginia (1937), 3 oa U. S. 22 . 
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50 per cent of the industrial wealth. 21 A number of these corporations had 
each over a billion dollars in assets. 

Cutthroat Competition Destroys Competition. The common law rules 
against ruthless competition were inadequate. When some of the large cor- 
porations began to rise to power, they found it possible either to buy out their 
small competitors or to force them out of business by underselling them. The 
great combination could thus pick off one small competitor after another, 
while making its profits in the areas where competition was already crushed. 
Thus the lack of rules against unfair competition resulted in the creation of 
monopoly conditions in many lines of business. Competition does not enforce 
itself in the sense of guaranteeing that competition will always be possible. 
Even without a monopolistic franchise, a great oil company or steel company 
may be in the position of having a virtual monopoly, leaving the public more 
or less dependent on its mercy. Farmers protested strongly against alleged 
monopolies in farm machinery, while city dwellers were more conscious of 
monopoly conditions in the sugar and tobacco industries and others that 
affected the consumer. 

By chartering corporations so freely the states helped to create powerful 
instrumentalities of business, with great aggregations of capital, that the in- 
dividual states soon were unable to control. The common law against monop- 
olies wa? reinforced by statutes in many states, but the giant, sprawling cor- 
porations operated in many states and were effectually beyond the power of 
any state. That is why men turned to the national government for relief. 

The Sherman Anti-Trust Act, 1890 . In 1890 Congress moved into the field 
of antimonopoly legislation by enacting the Sherman Anti-Trust Act. The 
essence of this act, given below, is little more than a national re-enactment of 
the common law rule, with added penalties. 

Sec. 1. Every contract, combination in the form of trust or other- 
wise, or conspiracy, in restraint of trade or commerce among the sev- 
eral states, or with foreign nations, is hereby declared to be illegal. 
Every person who shall make any such contract or engage in any such 
combination or conspiracy, shall be deemed guilty of a misdemeanor, 

. . . (Fine up to $5,000, imprisonment up to one year, or both ) 

Sec. 2. Every person who shall monopolize, or attempt to monop- 
olize, or combine or conspire with any other person or persons, to 
monopolize any part of the trade or commerce among the several 
states, or with foreign nations, shall be deemed guilty of a misde- 
meanor, . . . (Same penalties.) 22 

Early Cases Under Anti-Trust Law. This act put the burden on the govern- 
ment to prosecute monopolies. There were a few successful early prosecutions 

21 National Resources Committee, The Structure of the American Economy (1939)' 1 > 

Berle and Means, The Modern Corporation and Private Property , p. 27. 

22 U. S. Code of Laws, Title 15, ch. 1, secs. 1, 2. 
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under the act in matters of somewhat local concern, but in 1895, * n the so- 
called Sugar Trust case, the Supreme Court held that the act was not applic- 
able to manufacturing, and that the sugar trust was engaged primarily in 
manufacturing and only incidentally in interstate commerce. 23 This gave the 
act something of a body blow. In the same year a labor union was success- 
fully enjoined from interfering with interstate commerce, and some years 
later the Sherman Act was held to apply as against labor unions which by 
strikes and boycotts interfere with such commerce. In short, instead of giving 
the expected results, the act was found to be a new weapon against labor. 

The “Rule of Reason” Applied. During the administrations of Theodore 
Roosevelt and Taft, there were further prosecutions under the act, and then 
came the 1911 decisions in the Standard Oil and Tobacco company cases. 24 
In these the Supreme Court more fully considered the Sherman Act, and the 
common law meaning of what the act was trying to do, and decided that the 
law was aimed only at "undue restraint” of trade, and that it was left "to be 
determined by the light of reason ... in every given case whether any par- 
ticular act or contract” was contrary to the law. Naturally this left it to the 
courts to have the last say as to what is reasonable in given circumstances. 
The Standard Oil Company was indeed ordered to be dissolved, as was the 
American Tobacco Company as then organized, but the public was left with 
the impression that no one was going to be punished under the law, and that 
the teeth of the act had been drawn. 

Clayton Act, 1914 . The Democratic party, coming into power in 1913 under 
President Wilson, tried a new tack. The Clayton Act, passed in 1914, forbade 
(in interstate commerce) various kinds of price discrimination by sellers against 
buyers, and also prohibited price-fixing agreements; it provided that "labor, 
agricultural, or horticultural organizations” should not be "held or construed 
to be illegal combinations or conspiracies in restraint of trade, under the anti- 
trust laws”; and it forbade any corporation engaged in interstate commerce 
from acquiring such stock control in any other corporation as would "sub- 
stantially lessen competition” between the several corporations involved. 25 

Federal Trade Commission, 1914 - . This act was accompanied by another 
that created the Federal Trade Commission. 20 The commission consists of five 
members appointed by the President with the consent of the Senate. The 
terms of the members are seven years, and not more than three of the five 
members are to be of the same political party. The commission has from the 
first been empowered to enforce various provisions of the Clayton Act, as well 
as to prevent "unfair competition” in interstate commerce. Later laws em- 
powered it to prevent certain price discriminations (aimed at chain stores), 
and unfair and deceptive acts in the food, drug, and cosmetics businesses, and 

23 U. S. v. E. C. Knight Co. (1895), 1 5 6 u - S. 1. 

24 Standard Oil Co. of N. J. v. U. S. (1911), 221 U. S. 1; U. S. v. American Tobacco Co 
(1911), 221 U. S. 106. 

25 U. S. Code of Laws, Title 15, ch. 1, sec. 13. 

26 Ibid., Title 15, ch. 2, sec. 41. 
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to enforce the law on honest labeling of wool products. Another of its func- 
tions is to make studies and investigations with respect to the conduct of 
interstate commerce, and to keep Congress and the public informed. 

Complaints by business concerns against other concerns are made to the 
commission by the hundreds every year. In many cases nothing more is done 
beyond a preliminary examination; the complaint is found to be without 
serious merit, or it alleges some violation over which the commission has nc 
control. Other cases are investigated further, and are settled by “stipulation,” 
both the parties agreeing to a statement of the facts and to a settlement. These 
stipulations are published without the names of the parties, so that no one 
gets any harmful publicity. Only a small per cent of the cases go so far as tc 
require a formal trial by the commission and the issuance of a “cease and 
desist” order. These orders are like court decisions; each commands certain 
named parties to desist from the specified unfair trade practices. Appeals from 
them may be taken to the Circuit Court of Appeals. 

Difficulties of the Commission. The commission has been, and to some 
extent is still, handicapped in a number of ways. (1) During its first years it 
endeavored to enforce the laws vigorously, but the courts frequently upset its 
decisions. (2) The commission was supposed to be the judge as to the facts 
in the case, but in a number of cases the courts presumed even to overrule 
the commission on questions of fact. (3) Reductions in appropriations and staff 
handicapped the commission to a considerable extent at one stage. (4) When 
the Republican party came back into power in 1921, substantial changes were 
made in the board's membership, and an entirely new policy was adopted 
over the protest of the minority. President Coolidge in particular made it a 
point to select only such commissioners as would deal gently with business. 
In short, the commission has in its membership reflected the changing politics 
and policies of the great parties. (5) Actual terms of service on the commission 
have been short, so that a strong, permanent membership, a judicial yet public- 
minded attitude, and a stable policy were not easily attained. In recent years, 
however, the Commission has won increasing support from public opinion, 
Congress, the President, and the Courts. It is now one of the most firmly 
established regulatory commissions in the national government. 

What Is Unfair Competition? (6) Great difficulty has arisen out of the fact 
that the laws do not clearly lay down the rules as to what is “unfair competi- 
tion” or what is likely to “lessen competition.” The courts in construing such 
phrases in the laws have limited the powers of the commission considerably, 
(a) The commission may order the cessation of such activities only as are un- 
fair; (b) the unfairness must be among competitors, and not the unfairness 
of a dealer to his customers; (c) the practices complained of must be in inter- 
state commerce; and (d) the commission's orders must be strictly in the public 
interest. When the commission merely forbade business practices that were 
already illegal at common law, i.e., as to which the courts found some prece- 
dents in judicial decisions, the commission's orders were usually sustained, 
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but when it forbade practices of a novel kind, the decisions usually went 
against it, until very recent years. 

Trade Practice Conferences. One outgrowth of the period of Republican 
domination of the Federal Trade Commission was the series of so-called '‘trade 
practice conferences ” These meetings of representative leaders in various in- 
dustrial fields were designed to get the various businesses in each field to agree 
on codes of elementary business ethics. If agreement were possible, the code 
would be drawn up, adopted, and distributed throughout the industry. This 
was a sort of beginning of industrial self-government. 

Trade Associations and Restraints of Trade. Long before this there had 
been a considerable growth of "trade associations” in particular lines of busi- 
ness. Manufacturers, lumber dealers, grocers, druggists, and many others had 
their national associations, and many of these had offices in Washington 
where they maintained lobbyists. The trade practice conferences stimulated 
the movement, and it came to be more and more respectable to have such 
trade associations. Unfortunately, the line between a trade association and 
a combination in restraint of trade is not always clear. If the members of such 
an association agree, openly or secretly, not to cut prices below a certain 
point, there is an illegal price-fixing agreement, a restraint of trade. 

The Depression and Regulation. When the depression grew worse after 
1930, business practices that were not at all necessary in good times became 
rather common. Price wars developed that were ruinous. In desperation some 
businesses, fearing bankruptcy, went beyond anything previously known in 
competitive methods to keep themselves going. From the business world came 
various plans to stop such ruinous competition, to rebuild the morale of busi- 
ness, and to start a movement to restore and stabilize business through the 
trade associations. In at least one plan membership in the associations was to 
be compulsory, each association was to have the power to fix minimum selling 
prices, there was to be uniform cost accounting, codes of fair competition were 
to be binding on all the members, and labor was to be guaranteed a minimum 
wage and a minimum amount of work each year. 

NRA and Codes of Fair Competition. In 1933 some of these ideas became 
the basis for the National Industrial Recovery Act. In essence this act provided 
for the adoption of a code of fair competition within each branch of industry 
and commerce, to include the protection of labor and the stabilization of the 
industry. When approved by the President each code was to have the force 
of law, and violators of it could be punished. The National Recovery Admin- 
istration (NRA) was then set up, and for over a year there was the most 
feverish activity in almost every branch of industry and trade to draw up these 
codes. Every train brought more representatives of industry to Washington to 
participate in conferences preliminary to the approval of particular codes. In 
the codes approved minimum wages were set, child labor was ruled out, and 
provisions were made to enforce the very rules of fair competition that the 
Federal Trade Commission had been stressing. In addition, to help industry 
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get on its feet, there were provisions against price cutting. Necessarily prices 
rose very soon in most lines to cover the new costs occasioned by higher wages 
and other requirements. At the fringe in every industry and trade were dis- 
senters, men who said that the small businessman was going to be squeezed 
out, that only the large one could meet the conditions of the code and survive. 
Nevertheless, the codes were approved in considerable numbers. They went 
into effect, and enforcement began. Then came the Supreme Court decision 
in the “sick chicken” case, and the whole NRA, which indeed was already 
losing its popularity, was declared unconstitutional . 27 

At this writing the national government has returned at least in part to 
a policy of enforcing the antitrust laws. The trade associations carry on in 
many lines of industry and trade, but without legally compulsory power. In a 
case recently decided a number of oil companies were convicted of price fixing, 
although they contended that the thing they had been doing was the very 
thing they were encouraged to do under NRA. Attention is being turned, also, 
toward international monopolies (cartels) and toward monopolies that are 
built upon patents. Various investigations made during World War II dis- 
closed some very unsavory and hurtful restraints on trade that resulted from 
combinations between American and foreign producers. Wartime munitions 
contracts of necessity favored the largest corporations, and efforts are now 
being made by the government to encourage the re-establishment of numerous 
small competitive industries. 

Chain Store Regulations. The drive against monopolies and in defense of 
the small business has turned also in recent years against the chain stores that 
are now so important in groceries, drugs, dry goods, and general merchandise. 
The states began the attack upon them by requiring that drugstores be locally 
owned by licensed pharmacists (invalidated) and by imposing especially high, 
progressive taxes upon them. Thus a number of states now have laws taxing 
chain stores, in addition to regular property taxes, so much for (let us say) the 
second to the fifth store in the chain, then a larger amount for the sixth to 
the tenth store, and so on up the scale. Some of these laws have been upheld 
by the courts, others not, depending upon the reasonableness of the classifica- 
tions made. This still did not suffice to satisfy the small merchants, so that 
some states then passed acts, paralleled by an act of Congress, forbidding price 
discriminations to be made by manufacturers and wholesalers in favor of any 
businesses. The national (Robinson-Patman) act applies to interstate com- 
merce, and state laws to intrastate trade. In the former it is forbidden “to 
discriminate in price between different purchasers of commodities of like grade 
and quality . . . where the effect of such discrimination may be substantially 
to lessen competition . . .” provided that differential prices may be charged 
where they are due to differences in cost of manufacture, sale, or delivery, 
resulting from the different methods of manufacture or sale, or the different 

27 Schechter Poultry Corporation v. U. S. (1935), 294 U. S. 495. 
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quantities made or sold. Thus there can still be price differences where the 
facts justify them. 

GENERAL BUSINESS REGULATION AND PROMOTION 

Other Agencies Regulating Business. The whole policy of the government 
with respect to the regulation of business is not tied up with the antitrust 
laws and the Federal Trade Commission, nor do all the powers of the national 
government stem from the commerce clause. The Department of Agriculture, 
to take an important example, is empowered to enforce a number of taws 
concerning processors and dealers in farm products. Grain exchanges, packers, 
and stockyards, for example, come under its control so far as their business 
practices, services, and charges are concerned. Other departments, too, have 
some regulatory functions over trade. In fact, one of the present difficulties 
is that the same industry may be regulated by two different agencies as to 
different phases of its business. 

Local Business Regulation. Where national and state regulations of business 
are designed to promote the health, the morals, the safety, and the general 
convenience and welfare of the people, they supplement many municipal 
regulations that have the same objectives. These local regulations deal, neces- 
sarily, with local businesses, such as the local grocer, butcher, restaurant keeper, 
and hotel, but some of them have their effects beyond the city limits and 
even outside the state. Such are the regulations forbidding the sale of milk 
that has not come from inspected, tuberculosis-free herds of cattle, and that 
has not been produced under sanitary conditions. In most places pasteuriza- 
tion ordinances have taken the place of the older type regulations, but even 
these have their effects on the farmers' costs and income. 

In the field of health, national, state, and local regulations cover the inspec- 
tion of foods and drugs made and sold to the public. There is national inspec- 
tion of food and drug production under the Federal Security Agency, state 
inspection under state departments of agriculture and other agencies, and 
municipal inspection under city health departments. In the field of morals, 
federal regulations forbid the interstate transportation of women for immoral 
purposes, and the mailing of prize fight films and obscene literature. State 
and local laws regulate the conduct of hotels, dance halls, liquor dealers, and 
theaters, among other things. Safety is covered by national regulations with 
respect to railroads, ships, airplanes, and other interstate carriers, while state 
and local laws.cover a host of businesses and activities, with requirements for 
safety against fire hazards (fire escapes, steam boilers, electric wiring, proper 
building), against accidents in industry and against traffic accidents. 

Special Fields of Regulation. Certain types of business are regulated almost 
entirely by state and local governments. Mining is directly regulated by the 
states in which it takes place. There is a Bureau of Mines in the United 
States Department of the Interior, also, but this bureau is without coercive 
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power over mine operators. It studies the causes of mine accidents, gives 
instruction in safety methods and rescue work, and also studies the economic 
problems of the mining industry. State regulations of mines deal mainly with 
the safety of the workers, and the protection of the rights of landowners 
whose land may be undermined by mining operations. Manufacturing as 
such is also regulated mainly by the states, and here again the primary pur* 
pose of regulation is safety for the workers. The construction industry is regu- 
lated very largely by the municipalities within which most of the larger build- 
ings are erected. The regulations adopted cover the location of the buildings, 
different types of buildings being assigned by zoning ordinances to different 
parts of the city; the height and bulk of buildings, so as to prevent over- 
shadowing and the excessive shutting out of air and sunlight; and the safety 
of the building structure. Buildings that are to be used for housing come 
under especially strict rules. In all cases, inspection is made of structural 
strength, electric wiring, fire safety, and other features. The national govern- 
ment through the Bureau of Standards has done a great deal to improve 
the standards of building through its tests of various types of materials, and 
through the National Housing Agency and its subsidiaries has done much to 
raise home building standards. 

Every regulation of business is in a sense a service and an aid to business. 
In the following pages are outlined a few governmental activities in which 
the service motive is probably the outstanding one. These services have be- 
come primarily national because business itself has become national. 

Weights and Measures. Congress has the power "to fix the Standard of 
Weights and Measures .” 28 Presumably when it has fixed the standard in 
any particular case, that standard will prevail and will practically prevent any 
state from having a different standard. In fact, however, Congress has not 
made full use of this power. It has fixed the standards for apple barrels, vege- 
table and fruit baskets, sheet iron and steel, electrical measurements, and 
time zones, for example, but has left far more to be done by executive order 
under specific legislation. In general it has followed the English measurements 
that prevailed before the English introduced their own reforms. What is 
more, Congress has not set up any national bureau with the police authority 
and the funds to enforce the standards that have been set. As a result, the 
actual enforcement of weights and measures laws is left to the state and local 
governments, and the states also have passed laws to fix the standards in 
matters not covered by national regulations. Thus there is no completely 
uniform system. 

One thing important the national government has done, and that is to 
create and maintain the Bureau of Standards in the Department of Com- 
merce. This remarkable bureau not only keeps the standard units of measure- 
ment for the United States, but also carries on important researches designed 
to test materials, to increase the accuracy of measurements, and to do a thou- 

28 U. S. Const., Art. I, sec. 8, par. 5. 
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sand other things important in business and science. The bureau sends out a 
constant stream of reports on its various tests, and its handbooks of standards 
are accepted as authoritative. 

Patents and Copyrights. Congress has the power also 'To promote the 
Progress of Science and useful Arts, by securing for limited Times to Authors 
and Inventors the exclusive Right to their respective Writings and Discov- 
eries.” 29 This clause establishes the power of Congress to issue patents cover- 
ing inventions and scientific discoveries, and copyrights covering books, plays, 
songs, pictures, and other products. A patent is, of course, a legal right or 
license attested by a legal document giving the owner the exclusive right to 
reproduce the thing patented. A copyright similarly gives an exclusive right 
of reproduction. These are legally established, and are recognized exceptions 
to the common law rule against monopolies. They are justified as a means 
of rewarding the one who has labored to produce the original invention or 
writing, and as a means of encouraging further efforts on the part of inventors 
and authors. To prevent perpetual monopolies, the exclusive rights are given 
for only a limited time. For patents the term in the United States is 17 years, 
for copyrights 28 years. Copyrights are renewable under some conditions for 
another 28-year period. 

Issuance of Patents. New mechanical devices and manufacturing processes 
may be patented if they are sufficiently distinct and novel. To avoid excessive 
litigation over questions of infringement of patent rights, Congress has estab- 
lished the Patent Office, a bureau of the Department of Commerce, and has 
made it the duty of this office to investigate all applications for new patents 
and to make an initial decision before a patent is issued. From the decisions 
of the patent examiners, appeals go first to the Board of Appeals within the 
Patent Office, and may then be taken to the Court of Customs and Patent 
Appeals, or to a United States district court. Ultimately a number of patent 
cases reach the Supreme Court. Necessarily the Patent Office employs a con- 
siderable number of chemists, physicists, engineers, lawyers, and other special- 
ists. The number of new patents issued each year is about 50,000. 

The owner must protect his patent rights by civil suits against those who 
infringe them; the government docs not do this for^him. This puts a consid- 
erable burden on the patentee. If he is a man of small means, and the violator 
a wealthy corporation, his means may be exhausted by litigation. It is fre- 
quently possible, therefore, for powerful interests to force individuals to sell 
them patent rights for less than they are worth. Some industries are more or 
less dominated by "patent pools”— single corporations, or groups of corpora- 
tions in combination that control all the important patents in the industry. 

Issuance of Copyrights. Copyrights are issued by the Copyright Office of the 
Library of Congress. This is a much simpler process than that of issuing pat- 
ents. There is no investigation. The author or publisher simply sends two 
copies of the book or other publication to the Copyright Office with a certifi- 

29 U. S. Const., Art. I, sec. 8, par. 8. 
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cate giving certain information concerning it, and a $2 registration fee. The 
copyright is then effective immediately. If in fact the new publication is an 
infringement of the copyright of some other author, the matter may be deter- 
mined by a suit in court, and the violator of the original copyright may recover 
damages from the one who has plagiarized his work. 

Fifty years ago there was established an International Copyright Union. 
Works copyrighted in the nations that belong to this union are automatically 
copyrighted in all the other nations that belong to it for the lifetime of the 
author and for fifty years thereafter. The United States has not joined this 
union; consequently the copyrighting of a book abroad is no protection to it 
here except in those cases where by treaty or executive agreement the United 
States has made special arrangements with a particular foreign country. A book 
published abroad in English may be given a four months' privilege in this 
country, but full copyright will not be given to it unless it is set up and printed 
in this country. 

Trade-marks and Names. Trade-marks, trade names, and distinctive labels 
and designs, so important in the advertising of a business, are not expressly 
mentioned in the Constitution. Congress has, nevertheless, passed legislation 
permitting the registration of trade-marks used in foreign and interstate com- 
merce, and it is recognized to be an illegal and unfair practice for others to 
duplicate or simulate such a trade-mark. The states have in most cases also 
provided for the registration of trade-marks and trade names, so that the local 
businessman can be protected against the unfair competitor. In the national 
government, registration of a picture, drawing, or design is made in the Copy- 
right Office, but marks that are to be used for advertising must also be regis- 
tered in the Patent Office. Enforcement of the right to use a trade-mark or 
trade name is by civil suit. 

Protection Against Foreign Competition. Protection of the domestic pro- 
ducer against foreign competition is covered by an extensive and complicated 
group of laws and regulations. Besides the regular tariff laws enacted by Con- 
gress, there are acts to protect the home market from the “dumping" here of 
foreign-made goods that are to be sold below cost, and from the operation of 
foreign monopolies in American markets. Conversely, American monopolies 
that are intended to sell goods abroad are permitted by the law. The Tariff 
Commission is a body consisting of six members appointed by the President 
with the consent of the Senate, whose duty it is to study the operation of 
tariff laws and trade policies, and to recommend to the President changes in 
the tariff needed to equalize the cost of production here and in other countries. 
The President may either ignore the commission's recommendations, or he 
may increase or decrease rates, within certain limits, upon the commission’s 
recommendation. The commission is also an adviser to the President and 
State Department under the act authorizing reciprocal trade agreements. 

Other Services and Subsidies. Services by the national government that 
involve little or no regulation of business are very numerous. A few may be 
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particularly mentioned. The postal rates on books, magazines, and newspapers 
are deliberately set at a figure below the cost of providing the service. This 
amounts to a subsidy. Direct subsidies arc given to ocean-going vessels and to 
airplane operators for carrying the mails, for the purpose of developing and 
maintaining the merchant marine and the aviation industry. Foreign trade 
is promoted through an extensive trade information service centering in the 
Departments of Commerce, State, and Agriculture. Consuls, commercial at- 
taches, and agricultural experts are located throughout the world for this pur- 
pose. In times of emergency, the government makes direct loans to business, 
as discussed in the preceding chapter, through the RFC. 

Wartime Aids and Regulations. No attempt will be made here to review 
the numerous interventions by government into economic processes during 
World War II. These were so sweeping as to amount almost to a complete 
regimentation of the nation's economy. Many of the controls have already 
been dropped, but others are being continued in the effort to prevent inflation 
and to provide for a just allocation of available products until full supply has 
been achieved. Although the conversion of the nation's economy to a peace- 
time basis is the task primarily of private industrialists and businessmen, the 
national government provides a great deal of aid and guidance. 
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CHAPTER 29 


Transportation, Communication, and Utilities 


For purposes of defense, industry, agriculture, commerce, and recreation, 
every modern people needs an adequate system of transportation, communi- 
cation, and utilities. Such a system is one test of a nation's civilization and 
standard of living. Unlike the older nations of Europe, the American people 
were able to build some of their transportation facilities in advance of settle- 
ment; the railroads and river steamers carried the settlers into the West, and 
the governments of nation and state had much to do with promoting both 
settlement and transportation. 

National Constitutional Provisions. At the time of the Federal Convention 
none of the modern means of travel and communication had been devised. 
Sailing ships plied the coastal waters, and horses and oxen carried men and 
goods overland. The framers of the Constitution readily agreed to make the 
national government responsible for 'Tost Offices and post Roads," but a 
proposal that Congress have the power also "to provide for cutting canals 
where deemed necessary" was rejected. Another proposal, to permit the states 
with the consent of Congress to collect "duties of tonnage ... for improving 
their harbors and keeping up lights" was amended to read, "No State shall, 
without the Consent of Congress, lay any duty of Tonnage," and in this form 
was placed in the Constitution . 1 

These examples of specific provisions in the Constitution do not even re- 
motely suggest the amplitude of the national government's powers to provide 
and regulate transportation and communication facilities. To find the full 
sweep of those powers one must combine the resources of the commerce 
power, the war powers, the postal power, the taxing and spending powers, 
the power over territories, and the power in foreign affairs, and interpret all 
these in the light of long practice and a very favorable line of Supreme Court 
decisions. It is doubtful whether there is anything of importance that the 

1 U. S. Const., Art. I, sec. 10, par. 3. 
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nation may not do toward providing, maintaining, and regulating a complete 
nation-wide system of transportation and communication facilities. 

Governmental Aids for Transportation. Congress early began to improve 
harbors, build lighthouses, and regulate coastal shipping, but its first venture 
in promoting inland transportation, the building of the famous Cumberland 
Road (1806-25), was only partially successful and aroused a controversy over 
national powers that now seems almost incredible. As a result Congress dis- 
continued the construction of highways, and kept hands off in the building 
of canals and railroads from the 1830s on. It was the state and local govern- 
ments that gave aid to these ventures. By 1840 the East was joined with the 
Middle West by canals, roads, and railroads; and steamships were using the 
Mississippi and Ohio river systems and the Great Lakes. The demand for trans- 
port facilities continued to grow as more settlers moved in to develop the 
West, and in 1850 Congress made its first grant of public lands for railroad 
building. Thereafter each new state admitted to the union expected a grant 
of lands from Congress to promote the building of railroads, wagon roads, 
and other internal improvements, and many grants were made directly to 
railroad corporations. All told, 140 million acres of public lands were granted 
for railroad building, while state and local governments also gave aid in cash 
and credit. 

State Railroad Regulation. No sooner had the railroads become important 
in economic life than complaints began to arise concerning their rates and 
services. The railroad companies had a sort of monopoly position in internal 
transportation. They charged what seemed excessive rates, gave rebates and 
special considerations to favored industries, and benefited or seriously in- 
jured whole cities by favoring some and penalizing others with respect to rates 
and service. In the 1850s, long before the problem had become national, 
Rhode Island and Connecticut began to regulate railroads, and in 1869 Massa- 
chusetts set up the first railroad commission. Soon the farmers of the Middle 
West, sorely tried by low prices and high transportation costs, organized the 
Granger movement, and persuaded their states in the 1870s and later to estab- 
lish state commissions to regulate railroads and grain elevators. This aroused 
the railroads to fight back. In politics since the beginning of the land grants, 
they now organized their lobbies and moved upon the legislatures and the 
railroad commissions everywhere to prevent railroad regulation from impair- 
ing their investments and profits. Congress in the meantime did practically 
nothing toward regulating railroads generally. 

Supreme Court Decisions on Regulation. It was not long before the rail- 
roads and grain elevator owners contested in the courts the power of the states 
to regulate their rates and services. The Fourteenth Amendment to the United 
States Constitution, adopted in 1868, just a few years before the passage of 
the Granger railroad regulation laws, forbade the states to deprive any person 
of property without due process of law. The Supreme Court at first refused 
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to construe this clause as a prohibition against railroad rate regulation, and 
also held that, although the state regulations to some extent affected inter- 
state commerce, they were valid as long as Congress had not adopted any 
conflicting legislation on the subject. In the case of Munn v. Illinois (1876) 
the Court upheld the state rate-making power with respect to grain elevators. 2 
Ten years later the court reversed itself in part, holding that states arc without 
power to regulate the rates charged for hauling goods in interstate commerce, 
even though the haul in question is entirely within the state. 8 Since many of 
the goods carried on all railroads are in interstate commerce, this put great 
obstacles in the way of any state regulation of railroad rates. 

Interstate Commerce Commission. The answer to this decision of the Su- 
preme Court was the passage by Congress in 1887 of the act creating the 
Interstate Commerce Commission (ICC). This act laid the foundation for the 
regulatory responsibilities of the national government in the field of economic 
enterprise. The commission's powers were at first very limited, and subsequent 
court decisions put further restrictions on them, until by 1900 the commission 
seemed to have very little worth-while work to do. Then followed a scries of 
acts beginning in 1906 that strengthened the commission and expanded the 
scope of its work, until today it exercises a very effective control over not only 
the railroads but also other transportation facilities, in both interstate and 
foreign commerce. 

Renewed Interest in Highways. While the struggle for government control 
over the railroads was going on, new instrumentalities for transportation were 
appearing. The national government had begun to improve rivers and other 
inland waterways on a considerable scale. Indeed, the annual “pork barrel” 
bill for the improvement of rivers and harbors and for the construction oi 
public buildings became something of a national scandal. About 1900 auto 
mobiles appeared, and by 1914 over a half million of them were operating 
on the roads and streets. The demand for better highways grew more and 
more insistent. Farmers had previously been urging better “farm to market” 
roads, and the states had begun in a small way to respond to the new demand. 
The “dark age” in American road building, which began about 1820, was 
soon to come to an end. New Jersey in 1891 had already established a state 
highway department, and other states had followed suit. This was not enough. 
After 1900 the question of federal aid for road building was raised again and 
again in Congress. Farmers, automobile owners and builders, the postal au- 
thorities, and other interests, joined forces in a drive on Congress that resulted 
in 1916 in the passage of a federal-aid road act that provided for $75 million 
to be allocated to the states over a 5-year period for a start on a national high- 
way system. 

Truck, Bus, and Air Lines. The improvement of the highways was continu- 
ously outstripped by the increase in the number of registered motor vehicles. 

2 94 U. S. 113. 

3 Wabash, St L., and P. R. R. Co. v. Illinois (1B86), 118 U. S. 557. 
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There were at no time enough good roads to satisfy all the demands. Then 
came the motor buses for passengers, and the truck lines for hauling freight 
over the highways. These presented serious competition for the railroads and 
raised new problems of traffic and rate regulation. The states first tried their 
hands at regulating, but finally Congress had to assume a part of the work 
of regulation of interstate trucks and buses. Overlapping this development 
came the airplane, with a subsequent drive for government aid in fostering 
the service, followed in turn by the necessity for government regulation. 

This outline of transportation developments leaves out of account the 
expansion through the years of the postal system, the rise of the rural free 
delivery, and the parcel post service, the coming of competing instrumentali- 
ties of communication such as the telegraph, then the telephone, and more 
recently the radio. All these have come to require regulation and coordination 
with other instrumentalities. 

What the total investment in these facilities may be is quite unknown. 
No money value can be placed upon the public highway and street system. 
Railroads alone have an estimated value or investment of about $26 billion. 
All other transportation agencies must have a value approaching that of the 
railroads. Private ownership under public regulation is the rule except for the 
highways, the waterways, and the postal system. 

RAILROAD REGULATION 

State Regulation of Railroads. Both state ancj national governments exercise 
some measure of control over railroads. Local governments have little to do 
with them at present, although they have some power to provide for local 
safety measures at crossings and in stations and offices. Most of the states 
exercise their powers through the commissions that regulate public utilities 
generally. Their powers extend to the establishment of intrastate rates for the 
various railroad services (freight, passenger, express, etc.), the hearing of com- 
plaints concerning unreasonable or discriminatory rates, the establishment of 
service requirements, schedules, local stations and facilities, health and safety 
requirements, grades and crossings, new lines and track abandonment, and 
even matters of finance. In all cases the intent is to regulate intrastate matters 
primarily, but of course many regulations and decisions have some bearing 
on interstate commerce. Recently many states have authorized their com- 
missions to cooperate with the Interstate Commerce Commission in the joint 
handling of cases, and to appear before that body in cases where questions 
of state concern are considered. State regulation over purely intrastate lines, 
street railways, and interurban bus and electric lines is practically complete. 

Powers of Interstate Commerce Commission. The Interstate Commerce 
Commission, established originally as a body of 5 members, was later increased 
to 11. The members receive salaries of $12,000 a year, and are appointed by 
the President with the consent of the Senate. Of all the boards and commis- 
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sions of the national government engaged in regulatory work, this commission 
has the longest history and has acquired the greatest power. Its powers have 
been increased since 1906 by successive acts, so that they now cover nearly 
all phases of railroad administration and policy. The establishment of new 
lines and the abandonment of old ones, stock and bond issues, health and 
safety requirements, the supply and interchange of cars, uniform accounting 
and reporting, train schedules and service, and the determination of rates, all 
fall within its powers. It has additional duties in connection with the making 
of a complete valuation of all the railroad facilities of the country, the estab- 
lishment of rates for air mail, the regulation of interstate bus and truck lines, 
the making of certain joint rail-and-water rates, the supervision of railroad 
holding companies and railroad reorganizations, and the regulation of water 
transportation. It must annually decide hundreds of cases involving complaints 
by shippers against carriers, and by carriers against each other, and must see 
that the laws against illegal rebates, false weighing and invoicing, and accept- 
ance of illegal concessions are enforced. Its recent annual reports fully bear 
out the impression gained from a study of the laws that this is a very busy 
if not overworked commission. 

Railroad Difficulties and Government Operation in World War I. Even 
before World War I the railroads were getting into financial difficulties. 
Financial manipulation had resulted in the looting of certain railroad treas- 
uries for the purpose of expansions and for profits to promoters. There had 
also been an overdevelopment of railroads, especially in the sparsely settled 
parts of the country, where traffic was normally light. Some roads were in 
receivership because of inability to meet their obligations, and others were 
not keeping their rolling stock or roadbeds in satisfactory condition. When 
the war in Europe increased the demand for American goods, the railroads 
of the East could not handle all the traffic, and had to declare embargoes 
against accepting further shipments. When the United States entered the 
war, the administration, with Congressional authority, took over the railroads 
and operated them for the duration of the war as a branch of the govern- 
ment. This was an act dictated by necessity, and the debate will probably 
never end as to whether governmental operation was a success or a failure. 
Certainly it was very expensive. 

Transportation Act of 1920 . At the end of the war, the roads were returned 
to private operation, and Congress passed the Transportation Act of 1920 
which fully recognized for the first time the need for protecting the railroads 
and their investors. The roads were in effect considered as a single system of 
transportation, and the law guaranteed them minimum earnings by spreading 
the surplus earnings of the prosperous roads to weaker roads through a revolv- 
ing fund in the United States Treasury. The “recapture" of the excess earnings 
of some roads in order to build up this fund was sustained by the Supreme 
Court as a constitutional exercise of the power of Congress to regulate inter- 
state commerce. In fact, however, the recapture provision proved unworkable 
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because of difficulties in determining excess earnings and in recapturing them 
for the use of other roads, and it was repealed in 1933. Other clauses of the 
1920 law authorized the Interstate Commerce Commission to fix minimum 
as well as maximum rates, to do this upon its own initiative and, where several 
roads carry goods or passengers together, to allocate to each participating road 
its share of the total revenue. The plan was to give the commission the power 
needed to adjust the income of each road in such a way as to enable it to 
perform its part in an orderly, integrated transportation system for the whole 
country. 

Railroads in the Doldrums. The events of the following years prevented 
this legislation from accomplishing its objectives. The improvement of high- 
ways and of automobiles and the rise of bus and truck lines cut down railway 
earnings very seriously. The railroads tried to meet the increasing competition 
by cutting rates, but when the volume of traffic did not greatly increase, the 
net result was a further decline in earnings. The railroads with their great 
capital investments succeeded in buying up a number of bus lines, but were 
in no position to compete successfully with all the newer transportation 
facilities. They reduced costs steadily after 1920, but not enough to make up 
for the increased losses in earnings. 

New Deal Measures to Help the Railroads. The depression reduced freight 
and passenger revenues once more and took a very heavy toll of the railroads. 
Many roads were forced into receivership or into attempts to reorganize. Con- 
gressional aid was again invoked. The Reconstruction Finance Corporation, 
established by Congress in 1932, was empowered to lend money to them at 
reasonably low rates to tide them over to better times. Up to 1933, govern- 
mental policy was designed to help the railroads through the depression by 
shifting the burden of readjustment at least partly to labor and the consumer 
of railway service. This policy was modified when Congress passed the Emer- 
gency Railroad Transportation Act of 1933 authorizing the Interstate Com- 
merce Commission to regulate holding companies in the railroad field, to 
bring about consolidations of railroads where they are needed to improve 
transportation or eliminate wasteful competition, and to fix rates according 
to a new formula designed to give the roads the revenue they need to provide 
adequate, economical transportation service. It further provided for a tem- 
porary Coordinator of Transportation who was empowered to study the entire 
American transportation problem and to make proposals for strengthening 
and improving it. 

The Railway Labor Act of 1934 provided for more explicit recognition of 
the right of employees to organize and to bargain collectively. The first Rail- 
road Retirement Act (1934) was declared unconstitutional, 4 but a substitute 
measure was promptly enacted and put into effect. In 1938 a railroad un- 
employment insurance act was also passed. The Transportation Act of 1940 
contains some new provisions designed to help railroads. The lending powers 

4 Railroad Retirement Board v. Alton R R. Co. (1935), 295 U. S. 330. 
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of the RFC were liberalized; railroads were given greater freedom to pursue 
their own consolidation plans; the government's 50 per cent discount for 
transportation over land grant roads was repealed; the filing of claims by 
shippers against the railroads was expedited; and the ICC was authorized to 
fix minimum and maximum joint rail-and-water rates. 

World War II brought no important permanent changes in the nation's 
railroad laws or policies. Private operation was retained, and a special wartime 
agency, the Office of Defense Transportation (ODT), exercised full authority 
to coordinate and to expand the services of all transportation facilities within 
the nation. As ODT passes away with the war emergency, the ICC rcoccupies 
the field as the most important regulator of all internal transportation services. 

BUS AND TRUCK REGULATION 

Unregulated Truck and Bus Competition. Even the most farsighted auto- 
mobile manufacturers and state highway officials in the early years of the 
automobile industry did not foresee the tremendous development that was 
soon to take place in the commercial transportation of passengers and goods 
upon the highways. Trucks and buses were first used only for local purposes, 
but even when they began to operate over longer routes the states did not 
begin promptly to regulate them, since they were still mainly private carriers. 
Motor vehicle licenses were imposed, and laws were enacted to ensure safety 
in operation and to limit the maximum size and load; but little more than 
this was done. Soon organized companies put themselves forward as common 
carriers of passengers and freight from city to city and between states. Having 
no expense for the maintenance of roadways, these companies were able to 
offer lower rates than the railroads with which they competed. As the high- 
ways and vehicles were improved, longer and longer runs became possible. 
Regular schedules were established and followed. Passengers and freight could 
be picked up at locations convenient to travelers and shippers. Besides these 
common carriers there were “contract carriers," i.e., those who hauled goods 
only by special contract with large manufacturers and wholesalers. Various 
large business concerns operated large fleets of trucks for their own use. The 
results were cutthroat competition among these carriers and between them 
and the railroads, underpayment of truck and bus drivers in order to keep 
down expenses, failure to provide insurance against accidents, and a lowering 
of the standards of service all around. The railroads complained long and 
bitterly of this unregulated competition, the truck and bus companies them- 
selves suffered losses, but the states did little or nothing about it. When they 
attempted to limit competition by denying permits to operate to companies 
that planned to do an interstate business, the Supreme Court declared this 
was beyond the power of the states. 

National Regulation, In 1935 Congress passed the present act for the regu- 
lation of interstate bus and truck traffic. This law authorizes the Interstate 
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Commerce Commission to regulate this business in three respects, (x) All such 
carriers in interstate commerce must register with the commission, and the 
latter has power to issue, or to refuse to issue, certificates of convenience and 
necessity to new companies that propose to enter this field. (2) The commis- 
sion is empowered also to regulate the safety and the service of these carriers 
and to require them to deposit bonds or insurance policies to protect the 
public against injuries. (3) Rates may also be regulated by the commission. 
Most of the operating companies are inclined to follow existing railroad rate 
schedules and to cut them just enough to attract business from the railroads. 

State regulation of highway traffic was not ended by the enactment of the 
Motor Carrier Act of 1935. The length and over-all size of trucks, trailers, 
and buses, maximum loads, rates of speed, and other factors continue under 
state control, and state taxes are also applied to such carriers. The resultant 
state interference with over-the-road traffic was an obstruction to the war 
effort at a number of points until the states were induced to join hands with 
the nation in facilitating all war-necessary hauling. At the same time a nation- 
wide speed limit and other restrictions on road travel that were imposed by 
national war agencies in order to conserve tires and gasoline gave a foretaste 
of what may some day be needed— a national highway traffic code. 

REGULATION AND PROMOTION OF CIVIL AVIATION 

Limited Regulation of Air Transportation. Only after World War I did the 
state and national governments become sufficiently impressed with the im- 
portance of private and commercial aviation to provide for regulation. Follow- 
ing the proposal in 1922, a considerable number of states adopted the Uniform 
State Law for Aeronautics, which asserts the state's sovereignty over the air 
above it and provides for the responsibility of the operator of an airplane for 
damages caused to others. In 1926 Congress passed the Air Commerce Act 
to regulate commercial flights between states but exempted purely intrastate 
flights and those for mere pleasure purposes. Under this act the Bureau of Air 
Commerce of the Department of Commerce had the power to provide for 
testing and licensing aviators, to make rules as to air traffic, and to set stand- 
ards for construction and safety of planes to be operated between states 
commercially. In order to bring about complete uniformity of regulation, 
the states have in most cases adopted the federal ‘ regulations as a part of 
their aviation codes, so that private flyers must in most states conform to 
exactly the same rules. 

Subsidies and Other Aids to Aviation. The national government is still 
subsidizing air transportation and helping to promote its growth through the 
payment of liberal subsidies for the carriage of air mail. Prior to World War 
II the air transport industry was dependent upon mail revenues for much 
of its profit, but such dependence steadily decreased in the war period, and 
is likely to be far less important in the decades ahead. To promote aviation, 
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national, state, and local governments have made extensive expenditures on 
airports, airways, and aviation research. During World War II the nation also 
made substantial improvements in numerous state and local airports and land- 
ing fields. It is expected that Congress will soon pass an act for grants-in-aid 
for airports just as was done a generation ago for improving the state highways. 

Present Regulation of Civil Aeronautics. At the present time the Depart- 
ment of Commerce has the main responsibility for promoting and regulating 
civil aeronautics. The Administrator of Civil Aeronautics in the Commerce 
Department fosters the development of civil aeronautics and air commerce by 
establishing civil airways and landing fields, providing for the control and 
protection of air traffic, and promoting technical aeronautical progress. lie 
also carries out safety regulations, administers the Civilian Pilot Training Act 
of 1939, and expands public airports and landing areas. The Civil Aeronautics 
Board, also in the Commerce Department, exercising quasi-legislative and 
quasi-) udicial powers, prescribes safety standards and regulations, and may 
revoke or suspend safety certificates. It regulates the rates for the carriage of 
persons and property, prescribes compensation rates for the carriage of mail, 
and regulates the general financial setup of air carrier companies. It also in- 
vestigates accidents and conducts special studies to reduce aircraft accidents. 

TRANSPORTATION BY WATER 

National Responsibility for Waterways. Navigable waters include practical!) 
all streams, canals, lakes, and other waters that can be made to float even a 
log or a canoe. 5 As the result of a, number of Supreme Court decisions inter- 
preting the commerce power and the jurisdiction of the federal courts in 
admiralty and maritime cases, the power of the national government over all 
navigable waters is complete and can be made exclusive if Congress so desires. 
All major waterways are dealt with in Congressional legislation. Cities and 
states make some expenditures to improve local harbors and waters, but on 
the whole they have been glad to let the national government bear most of 
this burden. Thus there is a long history of national legislation and appropria- 
tions for river and harbor improvements, together with a considerable body 
of regulatory measures. State and local governments get the consent of the 
national authorities for drawing water from lakes and streams and for making 
such improvements as bridges over them where navigability might be impaired. 

Phases of National Activity. Congress has acted with respect to the four 
major groups of waters that are navigable. These are (a) rivers, canals, and 
lakes within the cquntry, (b) the Great Lakes, (c) coastal waters, bays, and 
harbors, and (d) the high seas, the Panama Canal, distant dependencies, and 
foreign ports and shipping. Its actions may also be grouped under four head- 
ings: (1) The promotion of navigation and navigability of waters through the 
construction and maintenance of permanent public works, such as the deep- 

6 U. S. v. Appalachian Electric Power Co. (1940), 311 U. S. 377. 
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ening of harbors, lakes, and rivers, the construction and maintenance of light- 
houses, breakwaters, harbor improvements, etc.; the provision of floating aids 
to navigation such as lightships and buoys; and the study, mapping, and 
reporting of water depths, hidden hazards, and weather conditions. (2) The 
construction and maintenance of ships, and the promotion of their operation 
through grants of subsidies for carrying the mails, and in other ways. (3) The 
direct operation of ships both on the high seas and on the Mississippi-Ohio 
river system. (4) The regulation of shipping operations to protect the safety 
of persons and goods, to protect the workers in matters of pay and working 
conditions, to prevent excessive competition, and to regulate rates. 

The expenditures of the national government on the improvement of har- 
bors and waterways have run to a number of billions of dollars, far exceeding 
what it has spent on highways. It seems to be the general theory that water- 
ways can be made to haul goods cheaper than railroads, and that internal 
waterways are needed partly to supplement other means of transportation and 
partly to provide a sort of competition that will keep down railroad rates. 
The expenditures on shipbuilding and on ship subsidies for ocean-going vessels 
have been defended as an aid to American exporters and importers and as 
providing a merchant marine for use as an auxiliary to the navy in time of 
war. To attempt here to describe the work of the Inland Waterways Corpora- 
tion in hauling goods on our central river system, or the work of the Maritime 
Commission in promoting and regulating marine commerce generally, would 
require more space than can be allotted. An important provision of the Trans- 
portation Act of 1940 is the extension of the jurisdiction of the ICC to cover 
water carriers operating on all navigable waters. The act empowered the ICC 
to regulate the rates, services, and management of both common and contract 
water carriers. 

A National Transportation System. Hie national legislation described above 
has been piecemeal and experimental. Under an act of 1933 Joseph Eastman 
of the ICC was appointed Federal Coordinator of Transportation. This was 
the first step toward the planning of a national transportation policy and 
system. In one of his reports the coordinator showed that public aids to trans- 
portation, amounting in all to billions of dollars, have created facilities that 
in some cases are of little public benefit, and that further aids might merely 
perpetuate uneconomic competition. 0 He suggested instead a careful planning 
of transportation facilities of all kinds in accordance with calculated needs. 
The Transportation Act of 1940, by extending ICC control over water and 
rail-and-water rates, filled one gap in federal transportation legislation, but 
the experiences of the coordinator and of the ICC in attempting to eliminate 
uneconomic units showed how difficult it is to achieve a national transporta- 
tion plan in the face of the opposition of local and special interests. The 
interstate trade barriers that are so commonly encountered by truck lines 

6 Federal Coordinator of Transportation, Public Aids to Transportation, 4 vols., Washing- 
ton, 1938-40. 
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operating between states are but another evidence of the same problem. 
When World War II again created a crisis in transportation and made neces- 
sary the full use and control of all transportation facilities, the ODT (also 
under Joseph Eastman) and the WSA (War Shipping Administration) proved 
rather conclusively the value of coordinated regulation and operations. 

REGULATION OF COMMUNICATIONS 

The telegraph, the telephone, and the radio are in this country conducted 
primarily as private businesses. Governments own and operate only such neces- 
sary facilities as police telegraph and radio systems for purely public pur- 
poses. Telephone service, at first unregulated, was next regulated only by the 
states through their public service commissions. Telegraph companies came 
for a time under the Interstate Commerce Commission. The radio, and par- 
ticularly radio broadcasting, after some preliminary attempts at local regula- 
tion to prevent static and interference, was next regulated by the national 
government. It set up the Federal Radio Commission, now defunct, to assign 
wave lengths to different stations, to prevent interference, and to put some 
restrictions on advertising. The threat of censorship involved in any such regu- 
lation caused considerable concern for a time, and the acts of the commission 
in granting and withdrawing licenses brought it widespread unpopularity. 

In its general reorganization of regulatory bodies and methods, the New 
Deal Congress in 1934 established a single authority, the Federal Communi- 
cations Commission, consisting of seven members, to regulate the radio, tele- 
graph, and telephone systems. Over radio broadcasting it has substantially 
the same powers as were possessed by its predecessor, the Radio Commission. 
Over telephone and telegraph lines it has the same authority as the Interstate 
Commerce Commission formerly had, including some control over telephone 
consolidations, and a right to enforce reasonable rates for interstate and for- 
eign service. The control of the states over telephone companies and their 
local rates is specifically prcftected by the federal act. 

The telephone industry is already so consolidated that a unified national 
service is available. The same is true of the telegraph industry today. Radio 
broadcasting presents some peculiar problems. Its revenues come largely from 
advertisers. The great chains provide the principal programs for the local 
stations, and the struggles between them for control over and access to the 
principal stations resulted in some restrictive and monopolistic practices. The 
FCC ordered the division into two systems of what was previously the largest 
chain of all, and required some modifications in the contracts between the 
chains and their affiliated stations, to permit the latter to have more freedom 
in the choice of programs and in the management of their own affairs. 7 The 
commission also licenses broadcasting stations, and revokes licenses, regulates 

T See National Broadcasting Co. v. U. S. (1943), 319 U. S. 190. 
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wave lengths and the power of stations, and exercises some supervision over 
programs in order to avoid indecency and prevent imposition on the public. 

THE POST OFFICE 

The American people have not followed the English precedent of having 
a single, integrated, public system of communications under the control of a 
Post Office Department. Nevertheless, the Post Office is the oldest, and in 
annual revenues and expenditures still the largest, single agency of communi- 
cation in the United States, although the telephone system runs it a close 
race. The Post Office Department is one of the largest businesses in the world, 
managing more than 44,000 post offices and employing over 300,000 workers. 

Services of the Post Office. The power of Congress to provide for the postal 
system is complete and exclusive; the states have no share in it. Furthermore, 
Congress has the power to expand the service more or less as it sees fit and 
to make it a government monopoly, as it has done. The Post Office provides 
three different types of service to the people. (1) First is the mail service 
itself, including the collection, carriage, and delivery of letter mail, news- 
papers, magazines, and parcels. Special branches of this service are the railway 
mail service, the air mail service, the oceanic and international mail services, 
rural free delivery, city delivery, and the parcel post division. Of these all 
except the last may be classed as communication services. (2) Next come the 
financial and banking services, including postal savings banks, the transfer 
of money from place to place by means of money orders, and the sale of 
government bonds for the Treasury Department. These are not communica- 
tion services, but are justified on the ground that the thousands of post offices 
in small communities can be utilized in these ways for the convenience of 
the people, especially where no local banks exist. (3) As noted in an earlier 
chapter, the Post Office Department also has law-enforcement functions 
under statutes passed by Congress to prevent the mailing of lottery tickets, 
obscene matter, threats, poisons, and advertising intended to obtain money 
by fraud. In addition to these main functions the Post Office has some inci- 
dental ones. It is in many respects the point of contact between the citizen 
and those services of the government in which he is particularly interested, 
such as the Civil Service Commission, and the recruiting services of the army 
and navy. It is of great assistance in connection with census work as well. 

NATIONAL HIGHWAY FUNCTIONS 

State and local governments carry on the principal activities in the provi- 
sion of highways, roads, and streets. This is the result of public policy rather 
than of any want of power in the national government to take over a larger 
share of the highway functions. Under its commerce powers and war powers 
alone Congress could do a great deal more in this field, but what it already 
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does is bjrno means insignificant. Through various administrative agencies it 
already provides thousands of miles of roads in military reservations, Indian 
reservations, national forests, and other nationally owned areas. Within the 
states its principal highway responsibilities are discharged by grants-in-aid. 
Through the leverage provided by these grants, the national government has 
been able to control highway routes, to influence the organization, personnel, 
and methods of state highway departments, and to set standards for proper 
highway construction and maintenance. The development of the present ex- 
tensive and well-improved nation-wide system of highways could hardly have 
taken place without national aid. For this result not only Congress but also 
the Public Roads Administration in the Federal Works Agency deserve great 
credit. The nation's work in regulating interstate bus and truck traffic was 
mentioned previously. 

PUBLIC UTILITIES 

As in the case of highways, the principal responsibility for regulating public 
utilities rests upon the state governments. In recent years, however, the na- 
tional government has undertaken, under various laws and through several 
administrative agencies, to supplement the work of both the states and private 
enterprise. The Federal Power Commission has a nation-wide responsibility 
for developing power projects in the public domain and on navigable waters, 
while TVA in its region, and the Reclamation Service in the Pacific Coast 
and mountain states area, have similar but more localized responsibilities. 
Rural electrification is promoted by the Rural Electrification Administration 
(REA). 

The principal regulatory body of the national government for public utili- 
ties is also the Federal Power Commission. It exercises the power to regulate 
the rates and service of companies that (a) distribute natural gas across state 
lines, (b) operate pipelines in interstate commerce, and (c) transport electricity 
across state boundaries to sell in bulk to local distributors. The effect of this 
general line of national activity in this field is not to oust state regulation 
but to supplement it by promoting and regulating those parts of the produc- 
tion process that are effectively beyond state control or help. These parts in- 
clude mainly interstate shipments of electricity and gas, and the production 
of power on the rivers and on lands that belong to the national government. 

SUMMARY 

Looking back over this brief chapter one can see in operation certain broad 
public policies. (1) Private ownership and operation are the rule for the rail- 
roads, bus, and truck lines, air lines, telephone, telegraph, and radio systems, 
and for most shipping by water. (2) In all these services, however, the need for 
national regulation has been recognized, at least to the extent of control over 
all interstate and foreign operations. In effect national regulation has become 
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dominant. (3) Public ownership prevails entirely as to the postal system and 
the highways, roads, and streets, and it exists elsewhere for limited facilities 
to supplement those that are privately owned. (4) The state and local govern- 
ments construct, maintain, and control most of the public highway system, 
while the national government provides financial aid sufficient to have a 
strong influence on the planning of major routes and on standards of con- 
struction and maintenance. (5) The interdependence of the various facilities 
of transportation and communication has been fully demonstrated. For ex- 
ample, despite the great increase in traffic by highways, water, and air, the 
railroads proved to be indispensable for the great bulk of traffic during World 
War II. Whatever developments take place in other facilities, therefore, the 
need for an efficient railroad system cannot be ignored. 

Present indications point, indeed, to a tremendous expansion in airways 
and in highways in the years ahead. A national gridiron of superhighways is 
far along in the planning stage. Airport and air line developments are certain 
to come, to take advantage of the great technological improvements in air- 
planes that came during the war. Along with these and other progressive 
changes a further increase in national aid and national control is , almost 
inevitable. 
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CHAPTER 30 


Natural Resources and Agriculture 


CONSERVING THE NATION’S RESOURCES 

Nations need to take long views. In formulating their policies they must 
think not only of the present but also, and primarily, of the centuries upon 
centuries through which the national life is likely to be prolonged. This is 
true in international relations, and it is equally true in domestic policy. Indi- 
viduals generally take short views— for a day, a year, a few years, or at most 
a single lifetime— but responsible leaders, conscious of the nation's almost 
unlimited duration, strive to make policies and to establish conditions that 
will promote the nation's welfare throughout the ages. 

The present and future welfare of a people depends first upon themselves 
and second upon the natural resources available for their use. The latter con- 
sist primarily of (a) the land area and whatever fertility there may be in the 
soil; (b) the subsoil riches, such as metals, coal, oil, and gas; (c) the available 
waters, including streams and lakes within the country, and the adjacent lakes 
and sea; (d) the forests, the grass, and other vegetation that grow naturally- 
upon the land; and (e) the game animals, birds, and fish that make the land 
their habitat. Some of these resources are not reproducible* Once the minerals, 
oil, and natural gas have been used up, or the soil has been destroyed by ero- 
sion, there is little more that man can do about it. A nation that is looking 
toward permanent greatness and happiness cannot afford to destroy today 
what future generations will need but cannot reproduce. Over many destruc- 
tive forces of nature, such as earthquakes, hurricanes, cyclones, and excessive 
rainfall, man has little or no control. The best he can do is to prepare against 
their coming. But excessive flooding can be reduced to some extent by meas- 
ures of flood control, drought- by the storage of waters, and forest fires can be 
limited and to some extent prevented by due care. Destructive insects, birds, 
and animals can also be controlled to a very considerable extent— but what 
about careless and destructive man? 
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The American Domain. The founders of the national government of the 
United States did not have to think seriously about the nation's natural re- 
sources. Nature had supplied the thirteen states most bountifully. In addition 
to their own territories they had, as in a common fund, millions upon millions 
of acres of virgin lands and forests in the west, Stretching all the way to a 
river called the Mississippi that few men had ever seen. As a matter of fact 
their immediate successors seemed to have even less need to worry. Before 
settlement on any significant scale had even reached the Mississippi the 
Louisiana Territory was purchased (i 8$3)— another immense empire— and 
thereafter other areas were acquired until by 1852 the nation laid claim to all 
its present continental area, reaching from the Atlantic to the Pacific Ocean. 
What natural resources these lands would yield no man could possibly fore- 
tell. The lure of the unknown, the excitement of anticipated discoveries, and 
the hope of personal enrichment, drew wave after wave of explorers and pio- 
neers into the vastness of the great American domain. It did not take long to 
bring the forests under the ax and the prairies under the plow— and it took 
but little longer to make Americans realize that natural resources are not inex- 
haustible. 

Government Disposition of Land. The total land area of the continental 
United States, exclusive of Alaska and the Panama Canal Zone, is just under 
3 million square miles, or about 1,900 million acres. This amounts to about 
14 or 15 acres per capita. Three-fourths of this land has been at one time or 
another in the legal possession of the national government. Only the original 
thirteen states, together with Kentucky, Tennessee, and Texas, had legal title 
to the unappropriated lands within their limits. Of nearly 1,500 million acres 
once possessed by the national government, over 1,000 million acres, or more 
than half the area of the United States, have been sold or given away. What 
is left in the ownership of the national government is about 450 million acres, 
or more than a fifth of the nation's area. 

Policy of Private Development. The great American objective was to ac- 
quire dominion of the land from sea to sea, and then to have the land brought 
into production as rapidly as possible by private exploitation. The national 
government first used the lands to pay off its Revolutionary War soldiers and 
others who had claims against it. Much land was sold to settlers and granted 
to homesteaders. Some was granted to the states to promote education and 
to foster the building of railroads and internal improvements; and the states 
granted away or sold these lands in much the same way as the national govern- 
ment did. The railroads, too, sold their lands as rapidly as possible. In the 
early decades of the republic, at least, the dominant economic and political 
philosophy was individualistic. The* men who controlled public policy gave 
little or no thought to the desirability of maintaining public ownership and 
management of the nation's patrimony. How this policy worked out in the 
disposal of the public lands is clearly shown by the following approximate 
figures. 
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DISPOSITION OF THE PUBLIC DOMAIN, 1787-1931 1 


Acreage 

Cash sales to individuals 310,000,000 

Homestead entries by individuals * 246,000,000 

Grants to states for education, etc., later sold to individuals .... 182,000,000 

Railroad and similar grants, largely sold to individuals 140,000,000 

Bounty warrants, grants to soldiers, etc. 04,000,000 

Private claims of individuals 35,000,000 

Indian allotments to individuals 27,000,000 

Other grants to individuals, corporations, municipalities, etc. . . . 47,500,000 


Total disposed of 1,051,500,000 


Area and Value of Present Public Lands. A number of the states hold con- 
siderable acreages of forest land, parks, and tax-delinquent tracts, but the 
national government is by a wicte margin the greatest landholder. It has over 
175 million acres in national forests, 55 million in Indian reservations, and 
about 50 million in reclamation projects, national parks, and miscellaneous 
holdings. These millions of acres, equal to the whole northeast from Maine 
to Wisconsin and Illinois, are all permanently reserved against private exploi- 
tation. In addition there are about 175 million acres still open to private 
settlement or in process of being privately acquired. While the great bulk of 
this land lies in the Rocky Mountains and in^semiarid regions of the West, 
it is nevertheless a patrimony of great potential value and one worthy of care- 
ful administration. 

Nature of Disposal Policy. The policy of rapid disposal into private posses- 
sion had much to commend it. It resulted in the speedy development of the 
country and the establishment of millions of self-supporting farm homes. Rail- 
roads spread rapidly over the land, and industries and cities grew. The defects 
in the policy that have since come into clearer view were largely the results 
of haste, lack of knowledge, the greed of exploiters, the ineffectiveness of gov- 
ernment control over settlement, and the development of a get-rich-quick 
attitude that affected even many farmers. Inadequate knowledge of soil con- 
ditions and rainfall led hundreds of thousands of settlers to take up land that 
proved later to be unfit for successful farming. This was true in the mountains, 
in the forests of the Great Lakes region, and on the great plains. The railroads 
and the states that had lands to sell, and even the national government, over- 
advertised the land and thus stimulated men to undertake unwise settlement 
and tillage. Nevertheless, the lure of the land was the strongest factor in 
bringing on the many tragedies of wasted lives that resulted. The pressure on 
the national government to open ever new areas to homesteading was strong 
and persistent. 

Timber and Mineral Exploitation. In addition to the settlers looking for 
farms, there were the lumber interests and the men who sought precious 

1 See Herman Stabler and others. Rise and Fall of the Public Domain Exclusive of Alaska 
and Other Outlying Possessions , Amer. Soc. of Civil Engineers, mimeographed, 1932, p. 8; 
Statistical Abstract of the United States , 1940, pp. 129-35. 
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metals, iron, coal, and oil. These were shrewder and even more insistent in 
their demands. Many of them were guilty of timber-stealing and claim-jump- 
ing. They invaded the public domain even before it had been opened. Once 
they found wealth in any form, they exploited it to the utmost. Very few had 
any regard for conservation. Timber cutters rarely felt obligated to leave the 
small trees for providing another crop, or to plant anew where they had har- 
vested. The thing to do was to get the value out of what nature had pro- 
vided—^ “to skin the country and move on,” said Theodore Roosevelt. 2 Profit 
was almost the sole motive, and even the government did not adequately pro- 
tect the public interest. Indeed, the close league between the exploiters of the 
land and government officials was shown up in many cases. 

Beginnings of Conservation Movement. Long before 1900 there were men 
who saw that the natural resources of the country were not inexhaustible and 
who spoke in protest at the extravagant waste of resources. Their words fell 
on deaf ears. 3 At the turn of the century, Gifford Pinchot and Theodore 
Roosevelt carried on a dramatic campaign for conservation, but found that 
the members of Congress representing primarily local interests would not sup- 
port them even to the extent of providing appropriations for studies of the 
conservation problem. Laws for the establishment of national parks and for- 
ests were obtained, however, and, by executive order, considerable areas of 
land were withdrawn from settlement. The fight for conservation went on 
through the following decades, but it took the depression, the droughts of 
1934 and 1936, the dust storms, and the great floods of recent years to drama- 
tize the conservation problem sufficiently to make many persons conscious of 
it. Americans have awakened in recent years to find their great forests practi- 
cally gone, the grasslands of the great plains largely destroyed, their natural 
gas and oil supplies being rapidly depleted. Gold and silver production has 
declined, and iron mining has but a limited life left in the United States. 
Much the same can be said of other ores. Anthracite coal cannot last much 
longer, but there are still large supplies of softer coals. Game anim&ls and 
birds and fish are more limited in supply than they should be, and would soon 
be gone entirely were it not for increasingly stringent game laws and public 
propagation of many species. 

Results of Uncontrolled Individual Exploitation. The growing realization 
that American natural resources are not inexhaustible has raised the question 
as to what caused these losses and how they can be made up and avoided in 
the future. Clearly, individual freedom carried to excess results in great injury 
to the public. Each man who takes all the game he wants for himself creates 
a condition that prevents any man from filling his bag. Unbridled individual 
freedom results, then, in destruction of natural resources and in injury to the 
whole community. The fate of the public is sealed by the greed, the igno- 

2 Theodore Roosevelt, The New Nationalism , 1910, p. 51. 

8 For a brief account, see A. E Parkins and J. R. Whitaker (eds.), Our Natural Resources 
and Their Conservation , 1936, ch. i. 
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ranee, or the carelessness of the individual. That more stringent public regu- 
lation is necessary in the interests of all can hardly be questioned. 

What Is Conservation? The need for conservation is evident, but what is 
conservation? Is it merely keeping the public lands in public hands? That 
seems to be the idea of sorne. A broader concept is that it concerns both public 
and private lands and resources, that what is in private possession also needs 
to be considered, and that the question of public versus private ownership 
is wholly incidental. Even disregarding this question, there are a number of 
different ideas that may be thought of in connection with conservation. (1) 
Certainly useless, criminal, or negligent destruction of things is at the oppo- 
site pole from conservation. (2) A step removed from such destruction is ruth- 
less exploitation, where the person concerned does get a profit for himself from 
the cutting of every tree in the forest, but wastes much and does nothing to 
ensure the continuance of the supply. (3) Next comes regulated development 
and utilization. Permission to utilize resources is sold or granted under reason- 
able restrictions. For example, the game hag is limited, or the number of cattle 
permitted to graze in a particular piece of forest is restricted so as to preserve 
the turf. By such means the supply may at least be maintained constant if not 
actually increased. (4) Fourth comes the idea of rebuilding or making up for 
the former depletion by planting and propagating more than the amount cur- 
rently used. Another example would be the efforts to reclaim waste metals 
that might otherwise be irrecoverably lost. Since most private producers are 
unable to afford such work, it calls for public effort. (5) Finally, conservation 
in the sense of merely locking up resources and forbidding anyone to touch 
them is sometimes defensible, as in the case of holding certain oil fields for 
future supply of oil for national defense. This practice is applicable only to 
nonreproducible things, and then only for urgent reasons. True conservation 
generally involves the regulated development, utilization, and reclamation of 
natural resources. Resources exist for reasonable use, not for either destruction 
or hiding away. 

Powers of National Government over Resources. The powers of the national 
government to conserve resources are not unlimited, but they are extensive. 
The Constitution says that “The Congress shall have Power to dispose of and 
make all needful Rules and Regulations respecting the Territory or other 
Property belonging to the United States; . . 4 Here is stated not only a 

power of sovereignty over the national lands but also a right of proprietorship. 
The nation is owner as well as ruler of the public lands. Hence it has the power 
to hold such lands as it desires and to dispose of them as it wills. It may retain 
mineral rights and water power while granting the surface rights to others, 
for example, or make any other disposition it sees fit. 

By implication from its power to regulate commerce, the control of all 
navigable waters of the nation belongs to Congress. Thus the damming of 
rivers and the development of water power and the withdrawal of waters from 

4 U. S. Const., Art. IV, sec. 3, par. 2. 



DIFFICULTIES IN CONSERVATION 5 u 

navigable rivers and lakes are entirely under Congressional control. It is said 
that Congress has in general no control over land owned by the states, the 
local governments, or private persons. Its attempts to regulate the production 
of coal and of oil on private lands were first checked by the Supreme Court,® 
but later legislation on both subjects has been upheld . 8 In fact it is difficult 
to see how Congress can be prevented from controlling private and state lands 
and resources if such control is deemed by Congress to be necessary for any 
national purpose. To protect the nation's monetary system Congress has as- 
sumed complete control over the nation's gold supply. To provide for the 
national defense may it not do the same with uranium and the mineral sources 
from which it comes? How else can national and international control over 
the atomic bomb be achieved? And if these things can be done, why cannot 
coal, oil, land, and other things that are necessary to provide for national de- 
fense, or to promote and regulate commerce, or to protect the national 
domain, be also controlled by the nation even though at present in private or 
state ownership? 

There is no doubt about the power of Congress to spend money for the 
general welfare. Given this power it can certainly purchase whatever lands and 
resources it needs to use. And it can also take what it needs by condemnation 
under the power of eminent domain . 7 Furthermore, under the treaty-making 
power the national government may enter into conservation work in unex- 
pected ways. The Migratory Bird treaty between the United States and 
Canada, though it relates to and controls the taking of game that belongs to 
the states, is valid, and Congressional legislation to enforce it has been sus- 
tained . 8 

In short, if Congress fails to provide adequately fpr the conservation of 
natural resources it is not because it lacks constitutional power. That issue 
seems to have been settled rather decisively in its favor. At the same time the 
states also have ample powers to provide for conservation in matters not 
clearly covered by acts of Congress . 0 

Practical Difficulties in Conservation. Granting that the need for conserva- 
tion exists, and that national and state governments between them have ample 
legal powers for the purpose, there still remain difficulties to be faced. First 
of all, there are conflicting interests and purposes. Local and private interests 
everywhere wish to exploit the minerals, oil, timber, and game to the utmost. 
To them these resources offer hopes of immediate gain, whatever the national 

5 Carter v. Carter Coal Co. (1936), 298 U. S. 238; Panama Refining Co. v. Ryan (1935), 
293 U. S. 388. 

6 Sunshine Anthracite Coal Co. v. Adkins (1940), 310 U. S. 381. 

7 Kohl v. U. S. (1875), 91 U. S. 367; City of Cleveland v. U. S. (1945), 323 U. S. 329. 

8 Missouri v. Holland (1920), 252 U. S. 416. On the powers of the national government 
over wild life see also Robert H. Connery, Governmental Problems in Wild Life Conserva- 
tion, pp. 31-52. 

8 Wall v. Midland Carbon Co. (1920), 254 U. ^S. 300; Hudson County Water Co. v. 
McCarter (1908), 209 U. S. 349; but see also Pennsylvania v. West Virginia (1923), 262 
U. S. 553. 
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or state interest may be in conserving them. Local governments, also, want the 
resources in private hands so that they can be taxed for local purposes. If 
this is denied them, # and if national or state government holds the resources in 
public forests or similar reserves, the local legislative representatives bring 
in measures to compel the central government to pay taxes thereon to the local 
units, although these efforts have so far had little success. 

In the second place there are separate levels of government concerned, and 
the question must be settled as to which is to act for conservation in each 
particular case. Because it has had a head start and the greatest financial 
resources, the national government has led in establishing public forests, for 
example, but the states have not always gladly acquiesced in such plans. Even 
separate agencies in the national government do not always see eye to eye on 
conservation policies. 

When the decision has been made to create a state or national forest reserve 
or to carry out some other conservation plan, further problems arise. Within 
the affected area various parcels of land will be owned by national, state, and 
local governments, and by ‘private individuals and corporations. It is an ex- 
pensive and slow process in such cases for any government to acquire owner- 
ship of the whole area; and to get complete agreement on a conservation policy 
without unified ownership is even more difficult. 

Then, too, the various elements of nature are closely interdependent and a 
policy to promote one interest may seriously affect another. The “balance of 
nature” can easily be upset. If swamp land is drained for farming, adjacent 
forests may be destroyed by drought and fire, with resultant ruin to game and 
grasses as well. A Middle Western state some years ago introduced German 
carp to its lakes as commercial fish only to find that they are seriously detri- 
mental to game fish. The plowing of some lands leads to erosion by wind and 
water. In short it does not pay to go ahead thinking of nature in terms of a 
single purpose or factor. The entire group of interdependent natural factors 
must be considered, along with the groups of people who depend upon them, 
and the final plan n£eds to be a comprehensive one that provides for all major 
needs and contingencies. 

This broad and inclusive conception of planning for the conservation of 
resources has become more fully accepted in recent years. Its acceptance war- 
rants the hope that future conservation programs will be more effective than 
some of the more limited and scattered efforts of the past. 

Conservation Laws and Administration. Congress has enacted many dif- 
ferent laws dealing with the nation's natural resources and to provide for their 
conservation and development. These are administered by a number of agen- 
cies. It is characteristic of Congress to act in this way, on particular matters, 
one at a time, and without attempting even to attain complete consistency. 
The President's Committee on Administrative Management in 1937 recom- 
mended that the principal conservation activities on the public lands of the 
government be combined in the Interior Department and that its name be 
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changed to Department of Conservation. This would have involved, among 
other things, the transfer of the Forest Service from the Department of Agri- 
culture to the Department of Conservation. Strong opposition to the proposal 
soon developed. The Reorganization Act of 1939 failed to authorize the pro- 
posed change, but the President was able to shift certain services to the In- 
terior Department so as to increase its importance as a department for the 
conservation of resources. Under the Reorganization Act of 1945 still more 
changes in this direction may be accomplished. 

Department of the Interior. Established in 1849 as the Home Department, 
the Department of the Interior has grown by addition and expansion of 
functions into an outstanding agency for the conservation of publicly owned 
resources, while certain other functions, like the Office of Education, have 
been transferred to other agencies. Among the principal divisions of the de- 
partment for conservation purposes are the following: 10 (1) the General Land 
Office, which supervises the survey, management, and disposition of federal 
public lands, adjudicates claims thereto, conducts land surveys, and engages 
in research respecting minerals and other resources on federal lands; (2) the 
Geological Survey, which investigates the national mineral and water re- 
sources, makes topographic and geological surveys, classifies public lands, and 
supervises oil, gas, and mining operations by lessees on public and Indian 
lands; (3) the Grazing Service, which controls and restricts grazing on the west- 
erif public lands in order to conserve the turf and the soil; (4) the Bureau of 
Reclamation, which has charge of irrigation projects on federal lands, con- 
structs and operates great works like Boulder and Grand Coulee Dams, and 
engages in a general development and conservation program on the semiarid 
western lands; (5) the National Park Service, and the (6) Office of Indian 
Affairs, which are well-known agencies of this department; (7) the Fish and 
Wildlife Service, a relatively new unit in the department that investigates wild 
life, fish culture, and other biological problems, and administers the laws con- 
cerning fisheries, migratory birds, and wildlife sanctuaries; (8) the Bureau of 
Mines, which is essentially a research agency dealing with mining engineering, 
mining economics, health and safety of miners, and the technical problems of 
fuel, helium production, explosives, and manganese; (9) the Petroleum Con 
servation Division, which administers an act of 1935 that forbids the shipment 
in interstate or foreign commerce of any petroleum or petroleum products that 
are produced in excess of state quota laws. It also makes studies and recom- 
mendations to prevent the waste of petroleum and its products. 

The department has other conservation functions, also, and for about four 
years (1939-43) it administered the Bituminous Coal Act of 1937, a law that 
aimed among other things to stabilize the soft coal industry. This act expired 
in 1943. 

The Department of Agriculture. This department also has important func- 
tions in the conservation of resources. (1) The Forest Service conducts forest 

10 See U. S. Government Manual 
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research and demonstration projects and also administers 160 national forests 
containing about 178 million acres— nearly one-tenth of the nation's area. In 
these forests it practices selective cutting on a sustained-yield basis, provides 
protection against fire and insect pests, and engages in planting, and other 
reforestation activities. 

(2) The Soil Conservation Service carries out a program of demonstration 
and educational projects designed to assist private landowners (farmers) in 
preserving their soil and its fertility, and promotes extensive soil conservation 
activities through nearly 1,200 soil conservation districts that include about 
3 million farms. 

(3) The Production and Marketing Administration has taken over the work 
of the former AAA in providing subsidies to farmers for certain approved soil- 
conserving activities. This is primarily a subsidy and crop control program. 

Many of the research and educational activities of the department also 
contribute to the conservation of the soil as well as to the improvement of 
crops and farm animals. At one time the department centered a great deal of 
its work around the concept of land planning and land utilization, but Con- 
gress withdrew most of the funds for this purpose. 

Other National Agencies. The War Department , with its continuous work 
on flood control and river and harbor improvement, is an important national 
agency of conservation. So, too, are the Federal Power Commission , which 
controls the development of dams and water powei; on navigable waters fnd 
on public lands; the Migratory Bird Conservation Commission , connected 
with the Interior Department, which helps to select sites for new game 
refuges; and other agencies. 

TVA and the Regional Approach. Most of the conservation work of the 
national government mentioned above represents the piecemeal or single- 
function approach to the conservation problem. One agency goes into water 
conservation, another into forestry, and so on. The Tennessee Valley Author- 
ity (TVA) represents a different approach— one that is functionally more 
comprehensive but limited to a single region. The TVA is a government- 
owned corporation that operates in the Tennessee River valley, an area com- 
prising 41,000 square miles and including parts of seven states. Its purposes 
are to construct and operate dams and munitions plants in the interests of 
national defense, to improve navigation and control floods in the river system, 
and to develop fertilizers for agricultural use. In addition, the President has 
directed it to conduct studies and make recommendations leading to the con- 
servation, development, and use of all the area's natural resources. It is in fact 
doing all these things, independently in part, and in part in cooperation with 
state and local governments, cooperative societies and associations of citizens. 
These activities are necessarily having an effect in raising the standards of 
living in the entire region. 

There has been talk of establishing a number of 'little TVAs” in other river 
basins throughout the country and something of similar scope has been defi- 
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nitely proposed for the Missouri valley and for the Columbia River basin. 
Terrific opposition has developed against these proposals— from the Army 
Board of Engineers, the Reclamation Service, and numerous private groups 
and individuals. The TVA remains distinctive in the size of its operations and 
in the fact that it is organized as a government corporation under a board of 
three directors. In recent years the board has carried on its work through a 
general manager whom it appoints and controls. 

It is, of course, the state and local governments that have the police power 
necessary in most cases to achieve compulsory conservation of resources. Such 
federal agencies as TVA can control navigable waters, but for the rest they 
must rely on their financial resources (provided by Congress) and their powers 
of education and persuasion to get their plans adopted. No state has estab- 
lished any agency quite like the TVA, but a number have set up state land-use 
committees and have also authorized counties to adopt zoning regulations to 
restrict unwise agricultural development and to promote the best uses of land. 
The United States Department of Agriculture has promoted the organization 
of unofficial land planning committees composed of farmers and others in 
hundreds of counties. Thus in one way or another land-planning and conserva- 
tion activities are moving forward constantly. 

PROMOTING AGRICULTURAL WELFARE 

Current Farm Prosperity Abnormal. Since the defense emergency of 1940 
farm income in the United States has gone upward to unprecedented peaks. 
The world-wide war made food one of the most important products of the 
"arsenal of democracy.” The demand for farm products was unusually heavy, 
prices were high and would have been higher if they had not been controlled, 
and the nation was fortunate in having several bumper crop years. Farmers 
were enabled to pay off a great deal of farm debt, and prevenfed from invest- 
ing heavily in farm machinery, automobiles, and durable household equip- 
ment because of the shortages in these expensive items. The "cash position” 
of the farmers is, therefore, unusually favorable. Moreover, the farmers are 
also assured by the government of good prices for two years after the end of 
the war. 

Farm Conditions, 1930 - 40 . It would be a great mistake to think of this war- 
time and end-of-the-war prosperity as the normal situation for agriculture. 
The previous decade (1930-40) was certainly unusually bad, but it is worth 
while to recall the situation as an antidote for excessive optimism at present. 
At the worst period of the depression, about 1932-33, unemployment had 
reduced the demand for farm products to a very low point, prices for farm 
products were the lowest they had been for many decades, and farm mort- 
gages were being foreclosed by the tens of thousands. Whereas today (1946) 
there is a world-wide food shortage, in the 1930s there were tremendous sur- 
pluses to depress the market— -a time of poverty in the midst of plenty! 
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The decade 193040 saw not only the greatest depression for both agricul- 
ture and industry in American history, but also the greatest efforts ever made 
by the government to restore the farm population to a sort of economic parity 
with other sections of the population. At the end of the decade, there were 
just over 6 million farms in the country, or nearly 200,000 fewer than in 1930. 
The farm population dependent on these farms was also less than in 1930 in 
about the same proportions. At the same time the average size of farms had 
increased somewhat, from 157 to 174 acres, and the total acreage in farms 
had also increased, but the average value of farm land and buildings had de- 
creased tremendously, from $7,600 per farm to $5,500. Despite these various 
changes, agricultural income in 1939 was almost exactly the same as in 1930, 
just over 8 per cent of the national income, although the farm population was 
nearly 20 per cent of the total. Is it surprising that there is an “agricultural 
problem'? 

Some Characteristics of Farming. Farming is a highly competitive industry. 
Not only does every farmer compete to some extent with every other, and 
every producing area or country with every other, but there is always the 
potential competition of those workers in city and village who, at the first sign 
of farm prosperity, move out to take up unused land. The industry is fre- 
quently overexpanded, with more producers and more potential production 
than the market can absorb. 

Marketing Problems. The market for agricultural produce, while fairly 
stable as a whole, is subject to many subtle and unseen changes. When trac- 
tors took the place of horses in farming, the feed-producing areas suffered a 
considerable loss. Millions of acres thus freed from feed raising were turned to 
producing for human consumption. In the meantime, an increasing urban 
population, engaged in less strenuous and fatiguing physical labors, has been 
reducing its consumption of foods in some directions and changing over to 
other kinds of foods, such as milk products, fresh vegetables, and fruit. The 
production of grains and meat in other countries also has a tremendous effect 
on the market, since there is a world market and a world price for many 
staples. Dependent on distant markets, both domestic and foreign, the farmer 
finds that freight rates are a tremendous factor in his costs. The inland wheat, 
corn, and cattle farmer who must use railroads and trucks for shipping long 
distances seems at a great disadvantage as compared with those who can ship 
mainly by \fater to the leading ports and markets. Attempts to assist the 
farmer by the imposition of protective tariffs on farm products have been 
largely futile with respect to the great staple crops of which there is normally 
an exportable surplus. A tariff helps ordinarily only when the domestic pro- 
duction is less than the domestic demand, when a certain amount must be 
imported with the tariff paid. On the other hand the farmer must buy many 
things manufactured in the cities that are protected by the tariff, and the 
prices of which are increased by the tariff. 
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Low and Uncertain Income. It thus happens that although about a fifth 
of the population is still dependent directly on agriculture in all its branches, 
the normal income of the agricultural population is less than a tenth of the 
national income. The farm family's income is thus normally comparable with 
that of the family of the city laborer or mechanic rather than with that of the 
small businessman or professional man in the city. But the farmer who is also 
a farm owner has a considerable investment in his land and buildings, esti- 
mated at nearly $5,500 per farm in 1940. On this investment he has a direct 
tax burden under the property tax laws, and he also carries some mortgage 
burden on it in the case of nearly half of the owner-operated farms. These are 
fixed charges that cannot be avoided or postponed indefinitely, whatever may 
happen to farm income. All farms are not owner-operated, however; in 1935 
two-fifths of all farms in the United States, representing nearly a third of all 
farm lands, were operated by tenants, who were bound to pay rent either in 
cash or in the form of a share of the crop. The “sharecroppers" constitute a 
special problem in the South, particularly among the Negroes, but even in the 
North Central states the tenant farmers number from a fifth to a half of the 
total number. Add to these factors the uncertainties of wind and weather, the 
occasional droughts and recurrent floods, soil erosion and losses of soil fer- 
tility, the insect and animal pests, the plant and animal diseases, and one sees 
some of the problems of farming. 

Agrarian Demands for Government Aid. It is not surprising that farmers' 
movements have arisen from time to time to demand that something be done 
by government for agriculture. The spread of knowledge of how things could 
be improved has made the movement stronger and more widespread. Govern- 
ments yielded to agrarian demands at first reluctantly, and then with increas- 
ing sympathy and zeal for improving the lot of the farmer. It is sometimes 
lematked that the most individualistic of occupations, farming, is today domi- 
nated by the most collectivistic and even socialistic ideas. It does not follow 
that farmers as a class are particularly socialistic in their thinking. They are 
still fundamentally individualistic. They want private ownership and opera- 
tion of farms. They want as little compulsory regulation by the government 
as is possible. They have votes and will use them to resist government en- 
croachment. What they want instead is such a program of government aid for 
agriculture as will enable farmers to get better incomes and security, and such 
measures of government regulation of others who sell .to the farmers and who 
handle farm products as will reduce the chance of farmers being cheated or 
imposed upon. 

Congress and Agriculture. The national Constitution says not a word about 
agriculture. The framers of that document made no express provision for Con- 
gress to do anything directly to regulate farming. Lacking any express powers 
to aid agriculture, but being under pressure to do something, Congress began 
a little at a time to make use of its implied powers. But it was not until 1862 
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that Congress, on the suggestion of Lincoln, established tfie Department of 
Agriculture. 11 

Powers of Congress to Assist Agriculture. Congress has authority to collect 
(and therefore to spend) taxes for the general welfare. It has also a general 
borrowing power. It may thus provide funds for lending to farmers and farm 
organizations, for conducting research into agricultural problems, for carrying 
on statistical work, and for promoting agricultural education. Its control over 
interstate and foreign commerce enables it to control the principal traffic in 
agricultural products, and through this power it may also control those farm- 
ing activities that clearly affect commerce. The power to establish post offices 
and post roads gives rise to systems of rural free delivery and aids for rural 
roads. A number of other powers incidentally contribute to the same ends; 
for example, in the TVA such purposes as control of navigation and the pro- 
vision of nitrates for war purposes under the war power were mixed with other 
purposes related to the provision of fertilizers for agriculture, electric power 
for rural electrification, and a general attempt to raise the level of agricultural 
life in a whole large area. The constitutional difficulties that have arisen were 
connected especially with schemes of agricultural relief in which the attempt 
was made to regulate farming and not merely to aid it, but Congress has found 
ways to help farmers in spite of a few adverse court decisions, and the Supreme 
Court has recently sustained all important agricultural legislation. 12 As in 
most other functions undertaken by Congress, therefore, the question of con- 
stitutional power is no longer the important one. There is, of course, some 
chance that national legislation will conflict with that of the states, since the 
states also have power to regulate agriculture; but such conflicts can usually 
be resolved by mutual accommodation or, if necessary, by applying the rule of 
national supremacy. 

National Agricultural Legislation. Very few persons not directly connected 
with the study or administration of agricultural laws and services have any 
conception of the distances to which the national government has gone in its 
direct and indirect provision for agricultural welfare. Prior to World War I 
it tried to satisfy the farmers mainly by the tariff, aids to agricultural research 
and education, the regulation of railroad rates, and some halfhearted attempts 
to enforce the antitrust laws against monopolies that hampered agriculture. 
The slump in farm prices and the agricultural distress at the end of that war 
coincided with the rise of more effective farmers' organization and the estab- 
lishment in Congress of the “farm bloc." 

In 1920 the farmers demanded governmental aid in adjusting the farm part 
of the national economy to the changes brought about by the war. The coun- 
try was slow to unite on a remedy that would meet the new conditions. In. 

11 Alfred Charles True, A History of Agricultural Experimentation and Research in the 
17 . S., p. 19. See also Lloyd M. Short, The Development of National Administrative Organ 
ization in the U. S., p. 374. 

12 See footnotes 14 and 15 below. 



PROMOTING AGRICULTURAL WELFARE 


5*9 

1921 and 1922, two tariff acts were enacted raising the duties on farm imports, 
but the old remedy failed to work; the expected rise in prices of exportable 
farm products did not materialize. The new demand to “make the tariff 
effective for agriculture” continued from 1922 to 1928 and was actualized in 
the McNary-Haugen bill, twice passed by Congress and vetoed both times. 
The plan sought to set up a government corporation to buy American farm 
products and to resell them on the foreign market, even if at a loss to the gov- 
ernment. In this way undesirable surpluses were to be removed. 

An alternative proposal, the Agricultural Marketing Act, enacted and ap- 
proved in 1929, provided for a Federal Farm Board to assist in promoting the 
effective marketing of the principal crops and to encourage the formation of 
farmers' cooperatives for marketing purposes. Under the act the board created 
a corporation to stabilize the price of grain by purchasing surpluses of wheat 
and taking them off to market. The board recognized the need of limiting 
domestic production but had no machinery to prevent overproduction or to 
ascertain the desirable amount for an individual farmer to produce. In a short 
time the plan broke down. 

The AAA, 1933 - 38 . The next great effort in this direction was the first 
Agricultural Adjustment Act, approved May 12, 1933. The act was a land- 
mark in the history of American agriculture. Its primary objective was to bring 
about an increase in farm buying power by reducing surpluses and by bring- 
ing supplies into line with demand. Under the act a tax was levied on all 
processors of agricultural products in proportion to the amounts they pro- 
duced, and the money thus taken in by the government was to be used to pay 
benefits to farmers who agreed to restrict production. The program of crop 
restriction was well under way when the drought of 1934 caused a still further 
decrease in agricultural production. Prices rose, and from 1934 through 1936 
the financial condition of the farmers improved very substantially. A distinc- 
tive provision of the act was the carrying out of the production adjustments 
through county associations of farmers organized for the purpose in all parts 
of the United States. On the whole the act was well administered and was 
popular among those farmers who benefited from it. 

In 1934 and 1935 the AAA program was supplemented by such measures 
as the Bankhead Cotton Control Act, which provided for compulsory restric- 
tions on the marketing of cotton, and the Kerr Tobacco Act. Likewise in 1935 
Congress enacted the Bankhead-Jones Act, which sought to improve the 
farmers' production efficiency by aiming agricultural research more directly 
at specific production problems, and by increasing federal support of land- 
grant colleges and cooperative extension work. 

In January, 1936, the Supreme Court invalidated the processing tax pro- 
visions of the AAA as an attempt to regulate agriculture in violation of the 
reserved powers of the states. 18 While the decision did not affect the validity 


18 U. S. v. Butler (1936), 297 U. S. 1. 
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of the AAA marketing agreements or commodity loans, it did put an end to 
adjustment programs predicated upon contracts with producers. 

In February, 1936, the Soil Conservation and Domestic Allotment Act be- 
came law. The act retained the AAA goal of an equitable balance between 
farm and industrial incomes, but sought to achieve the goal by a shift in em- 
phasis from production adjustment to soil conservation. Money was appro- 
priated to make payments to farmers for making more extensive use of soil- 
conserving and soil-building crops and practices. But the 1936 act was inade- 
quate to meet farmers' adjustment needs. It provided no effective check on 
production. 

AAA of 1938 . The third phase of New Deal agricultural experimentation 
began with the passage of the Agriculture Adjustment Act of 1938. This act 
continued and strengthened the conservation program of 1936. It provided 
also for a program including (a) “conservation payments" to producers for 
planting less than their acreage allotments of soil-depleting crops and for 
carrying out soil-building practices; (b) “parity payments" to producers of 
com, wheat, cotton, tobacco, and rice, who plant less than their allotments; 
(c) commodity loans to support farm prices and store reserves; (d) marketing 
control of surpluses when approved by two-thirds of the producers voting on 
the question; and (e) federal crop insurance on wheat. A Federal Crop In- 
surance Corporation was created to offer crop insurance to wheat farmers. The 
act also expanded the work of removing surplus commodities begun earlier by 
the Federal Surplus Commodities Corporation and now transferred to its suc- 
cessor, the Surplus Marketing Administration. In addition to administering 
the marketing agreement program provided for in the Agricultural Agreement 
Act of 1937, the Surplus Marketing Administration program included pro- 
grams of surplus removal, export subsidy, and encouragement of increased 
domestic consumption. The most spectacular portion of this program was the 
Food Stamp Plan, which provided for government purchase of surplus foods, 
and the distribution of these foods to those persons in the population who 
were on relief or who were living at an abnormally low standard. ^This plan 
proved to be so popular with both grocers and relief clients that it was soon 
made nation-wide. 

Uncertainty as to the legal status of farm legislation enacted since 1936 was 
largely ended in 1939 when the Supreme Court upheld both the marketing 
quota provisions of the Agricultural Adjustment Act of 1938 14 and the mar- 
keting agreement provisions of the Agricultural Marketing Agreement Act of 
1 937 * 1B 

The Ever-Normal Granary Plan. The New Deal laws for agriculture briefly 
described above were incomplete and experimental. They tended in general 
toward the goal of “parity" in income between agriculture and industry on 

14 Mulford v. Smith (1939), 307 U. S. 38. 

16 U. S. v. Rock Royal Cooperative (1937), 307 U. S. 533, and Hood and Sons v. U. S 
(1939), 307 U. S. 588. See also Wickard v. Filburn (1942), 317 U. S. 111. 
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the basis of a supposed natural relationship between the two, a relationship 
that was alleged to have been destroyed by a greater decline in agricultural 
than in industrial and commercial income. The laws were also described as 
providing for an “ever-normal granary/' so that no one need ever want, and 
yet farm income would not be depressed by surpluses resulting from a suc- 
cession of good crops. The methods used to attain these ends were (1) restric- 
tions on production of the major crops by agreements among the farmers con- 
cerned; (2) government payments to farmers for reducing their acreage in 
production, and for practicing soil-improving methods of farming; (3) govern- 
ment aid also in the orderly marketing of farm produce, to avoid both gluts 
and scarcities, with provision for public purchase and storage of surpluses to 
the extent needed to protect the consumers; (4) crop insurance for major 
crops like wheat; increased national expenditures for agricultural education 
and research, and for rural highways (“farm to market roads") and rural elec- 
trification; loans at low interest to farmers to save them from losing their 
farms to the mortgage-holders, and to enable them to acquire farms; rural 
land planning and soil conservation projects; and various other measures that 
helped to round out the total New Deal program for the farmers. 

Wartime Changes in Program. By 1940 these various measures had made 
substantial changes in the rural outlook. Then came the “defense emergency," 
and this in turn was soon followed by total war. The farm program had to 
be changed almost overnight. Maximum production became the goal, and 
selective production of high-nutrition, low-cost foods was also encouraged. 
Large surpluses and low prices were no longer a problem. It was necessary, 
indeed, to guarantee the farmers certain minimum prices, but it was also neces- 
sary to prevent a disruption of the war effort through runaway prices. For 
most crops, therefore, the government set both floors below and ceilings above 
the prices. To encourage increased production it seemed necessary also to 
guarantee the farmers a certain minimum price (90 per cent of parity) for two 
years after the war; otherwise the farmer might not feel it worth while to break 
up additional acres and to acquire the new equipment needed. To ensure a 
low price to consumers it seemed wise also to fix ceilings over the prices that 
they would have to pay and to provide government subsidies for food proces- 
sors and dealers so that they would not suffer loss. The whole scheme was 
mixed up with army supply, Lend-Lease, rationing of some goods, and other 
factors. It all looked very complicated, but it worked. Farm production sur- 
passed all previous records despite shortages of help and equipment on the 
farms. 

Farm Credit and Farm Security. Government activity in farm credit dates 
from the enactment of the Federal Farm Loan Act of 1916 providing a dual 
system for supplying long-term mortgage loans, embracing twelve federal land 
banks and private joint stock land banks. The Hoover -administration em- 
ployed certain new measures in an effort to alleviate some of the distress of 
the depression. In 1933, all existing credit agencies were consolidated into the 
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Farm Credit Administration and the Emergency Farm Mortgage Act was 
passed to provide a program of farm debt refinancing. The general purpose 
of the Farm Credit Administration (FCA) is to provide a coordinated credit 
system for agriculture by making long-term and short-term’ credit available to 
farmers and by providing credit facilities for farmers' cooperatives, marketing, 
purchasing, and business service organizations. Agriculture credit is made 
available by dividing the country into 12 farm credit districts, each containing 
the following major credit agencies: (a) the Federal Land Bank, which makes 
long-term mortgage loans through the national farm loan associations; (b) the 
Production Credit Corporation, which supervises local production credit asso- 
ciations making short-term loans to finance all types of farm operations; (c) 
the Bank for Cooperatives, which makes loans to farmer cooperatives; and (d) 
the Federal Intermediate Credit Bank, which acts as a bank of discount to 
supply short-term funds required by production credit associations, private 
financing, institutions making loans to farmers, and farmer cooperatives. 

Additional agencies in the FCA include the Federal Farm Mortgage Cor- 
poration, which carries out principally the farm debt refinancing plan begun 
in the spring of 1933; the Land Bank Commissioner, who is authorized to 
make farm mortgage loans of a more emergency character than those made by 
the federal land banks; the Emergency Crop and Feed Loans section, which 
lends money to applicants unable to procure needed funds from other sources; 
the Regional Agricultural Credit Corporations, which make direct loans to 
farmers and stockmen; and the Federal Credit Union section, which charters 
and supervises the federal credit unions. 

In spite of the vast scope of the FCA, various disadvantaged classes, includ- 
ing tenants, sharecroppers, and farm laborers, continued to remain outside its 
purview. As the result of a report of a Presidential committee on farm tenancy 
in 1937, Congress passed the Bankhead- Jones Farm Tenant Act of 1937 au- 
thorizing the Farm Security Administration to make loans to competent farm 
tenants, sharecroppers, and farm laborers to enable them to become farm 
owners. In addition to farm tenant aid, the Farm Security Administration, 
created in 1937 as the successor to the Resettlement Administration, developed 
programs of rural rehabilitation, establishment of low-income farmers on 
homesteads, and migratory labor camps. 

Most of this program was useful down to World War II, and* some of it 
was also highly beneficial during the war because it provided the funds needed 
by farmers to expand production. What the main farm credit needs will be 
at the formal end of the war is hard to say. There will be needs, undoubtedly, 
but they may be much smaller and they may be somewhat different. 

United States Department of Agriculture. To carry out its immense and 
complicated program of activities to benefit agriculture, Congress has created 
and developed the Department of Agriculture into one of the largest depart- 
ments in the administration. It is also reputed to be one of the best operated 
departments, and it certainly has high standards of personnel. The department 
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is difficult to describe, however, because it is almost always in the process of 
reorganization to meet some new and urgent need. 16 Despite frequent re- 
groupings and reorientations, however, the component agencies of the depart- 
ment continue to be about the same. Below the Secretary, Under Secretary, 
and Assistant Secretary are several groups of units with rather distinctive pur- 
poses, as follows: 

1. A group of bureaus and offices concerned with technological and scien- 
tific research, e.g., Agricultural and Industrial Chemistry; Animal Industry; 
Dairy Industry; Entomology and Plant Quarantine; Plant Industry, Soils and 
Agricultural Engineering; Human Nutrition and Home Economics; Office of 
Experiment Stations. 

2. A group of agencies concerned with the planning and administration of 
the “action programs.” Most of these arc now brought together in the Pro- 
duction and Marketing Administration whose function it is to coordinate 
all production, pricing, and marketing activities of the department. In this 
administration there is a director for each commodity— livestock, dairy, poul- 
try, grain, sugar, tobacco, etc.— together with others who are to see to food 
distribution, shipping and storage of crops, marketing facilities, farm labor, 
equipment and so on. This new arrangement in effect supersedes the War 
Food Administration and absorbs ihe functions of a number of special units 
like the old AAA and the Office of Marketing Services. 

3. A number of other activities that are highly important but more miscel- 
laneous and not all closely related include (a) Farm Credit Administration, 
(b) Rural Electrification Administration, (c) Farm Security Administration, 
(d) Forest Service, (e) Soil Conservation Service, as well as several others. 

4. Another group of units is concerned with the operation of the depart- 
ment itself and all its field activities. It covers the usual administrative prob- 
lems such as finance and budget, personnel, and information. 

Cooperation with State and County Governments. A department of such 
great size and so many ramifications is hard for the outsider to understand. 
Indeed it has been questioned in what sense this great organization can be 
called a department. 17 Its unity consists in part of the fact that it is backed 
up so strongly by a great group of economic interests, all the producers of 
food and fiber in the nation. Its support in Congress is far out of proportion 
to the percentage of the population that is directly dependent upon farming 
for a livelihood. 

In part, also, its strength depends upon the close ties that it has with state 
and county governments throughout the nation. Congress has provided con- 
tinuing support for the state land-grant colleges, for the agricultural experi- 
ment stations, for various programs of public service within the states, like 
pest and rust control, for support of agricultural and home economics educa- 

16 See John M. Gaus and Leon Wolcott, Public Administration and the United States 
Department of Agriculture, Chicago, 1940. 

17 Gaus and Wolcott, op. c it., chs. 1-5. 
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tion in the high schools, and for county agricultural agents in all the rural 
counties to carry on extension service to the farmers. The Department of 
Agriculture keeps in close touch with these activities, sets standards for their 
operations, and has some influence upon the selection of the state and county 
personnel who are to administer the aided services. No other regular depart- 
ment of the national administration, unless it be the Federal Security Agency, 
has anything like this closeness of contact with the states and counties. 

Postwar Agricultural Policy. The present great prosperity of American agri- 
culture must be looked upon as temporary. World-wide recovery will mean 
a restoration of agricultural production everywhere and a sharp reduction in 
the foreign demand for American farm products. What policy shall the nation 
then pursue? A prosperous agriculture is in every way better for the nation 
than rural poverty and depression, but how can it be achieved and maintained 
in times of peace? 

The Agricultural Dilemma. The New Deal farm program checked at least 
temporarily the process of agricultural decay, but it left the basic problem 
of finding markets to absorb the productive capacity of American agriculture 
without solution. 

The desire of the farmer to improve his lot drives him, as it drives others, 
to try to increase his income, and he can do this as a rule only by producing 
more and selling what he produces. Because of the relative inelasticity of the 
demand for farm produce, more production, at least when it is world-wide, 
means creating a surplus on the market and thereby lowering the price. If the 
farmers at and below the margin would then quickly stop farming, the price 
would soon correct itself, once more there would be increase of production 
by the remaining farmers, more farmers would drop out, and so on until 
those who were left farming, using their utmost efforts and the best known 
methods, could produce just enough for the market. This process of adjust- 
ment does not work smoothly or without great hardship. Farmers do not quit 
easily, even though they lose money for a year or two; more farmers are 
always entering the field; and in times of drought and war it is found that a 
previous surplus is a good thing to have for the emergency. Food shortage 
is above all things to be avoided in the interest of the whole population. The 
world-wide food crisis of 1946 strongly emphasizes the dangers in shortage. 

There is, therefore, an inherent difficulty in all public measures to promote 
agricultural welfare. On the one hand great efforts are made by research and 
education to improve production methods, so as to increase and improve 
supply and to reduce costs of production; and on the other hand this very 
work of improvement tends to create overproduction and hardship for farmers 
as a class. Governments generally want to see the science and art of agriculture 
steadily improved, so that production will be ample and costs for farm pro- 
duce relatively low, but they are responsible also for preventing suffering 
among the marginal and submarginal farmers. 
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Legislation and Agricultural Problems. To leave the subject at this point 
seems indefensible, and yet to try to describe and evaluate all the services of 
government for agriculture is beyond the scope of this volume. A few points, 
however, deserve comment. 

1. Agricultural Legislation . The solution of all the problems of American 
agriculture is probably not going to be found in any single legislative plan 
such as those that were developed and enacted during the New Deal. Condi- 
tions change constantly, and new measures need to be devised from time to 
time. 

2. Accepting Production Restrictions . If agriculture expects to get from 
government any sort of floor under prices, it will be necessary to accept along 
with it some restrictions on production. The taxpayers cannot sign a blank 
check that guarantees a minimum price no matter how much is produced. 

3. Flexibility in Legislation. Whatever comprehensive plan of stabilization 
and price guarantees is adopted, it will be necessary to permit the President 
and the Department of Agriculture considerable latitude to change the rules 
from time to time. Changes occur too quickly for a slow-moving Congress to 
keep pace. 

4. Scientific Improvements and Reduction in Costs. Agriculture like other 
industries needs continuously to reduce its costs of production because of the 
rapid advance of the arts, the rise of competing products, and the opening of 
new areas of production. The goal should be ample supplies for consumers at 
low prices with a reasonable average profit for farmers over a period of years. 
Therefore everything the state and national governments can do within reason 
to improve methods and lower costs of production should be done. The devel- 
opment of new species, of new methods of cultivation and breeding, and of 
every improvement that gives promise of keeping American agriculture abreast 
or ahead of the procession, should be encouraged. 

5. Tax Policy. In addition, government can do something through changes 
in tax policies to reduce the farmers’ fixed costs, and through reasonable down- 
ward adjustments of the tariff to increase somewhat the foreign market for 
American farm products and to reduce the cost to the farmer of some things 
he needs but does not produce. These efforts also help to reduce his costs. 

6. Expansion of Markets. Foreign markets cannot be expected to be steady 
and large enough to be a permanent support for American agriculture. The 
home market is the most reliable market. That being true, farmers’ organiza- 
tions and representatives need to support every reasonable effort to provide 
for full employment in American industry. City dwellers cannot buy ample 
food supplies at good prices when out of work in large numbers. Intelligent 
efforts to improve the diet of industrial and office workers and their families 
should also be supported. And new industrial uses for agricultural products 
need to be discovered. 

7. Retirement of Submarginal Land . When farm prices are going up there 
is always the danger of overexpansion on poor lands, with a resultant excess 
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of production that again forces the price down violently and dislocates the 
whole industry. By acquiring and retiring from agricultural use all submarginal 
land, governments can do much to protect farmers on good land from this 
“unfair competition.” In the long run the bulk of the production must come 
from the better lands. Continued improvements in the agricultural arts will 
undoubtedly assure a people of nearly stationary population, such as ours will 
soon be, enough production without the occasional use of submarginal land 
for this purpose. In short, wise land-use planning and the practice of conserv- 
ing soil fertility are indispensable to the long-run prosperity of American 
farmers. * 
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CHAPTER 31 


Labor and Social Security 


GOVERNMENTAL RESPONSIBILITIES AND POWERS 

According to the 1940 census there were over 100 million persons in the 
United States who were 14 years of age or over. At that time 53 million 
were definitely employable at remunerative work, but only 45 million had 
regular jobs, while about 8 million others were unemployed or were engaged 
on public relief work. The defense emergency and the war quickly changed 
this situation. Unemployment was reduced to a minimum, and manpower 
shortages appeared in most industries. The total of all civilian employment 
rose to over 65,000,000. This number included millions of women and tens 
of thousands of minors not previously employed. Various estimates for the 
postwar period speak of from 55 to 60 million persons for whom there should 
be jobs. These millions live mostly in cities and villages, and are dependent 
upon employment at wages for their livelihood. They are not like farmers 
who have means of getting subsistence from the soil even when times are 
not good. 

Government and Labor Conditions. Thinking of government in general, 
national, state, and local, what responsibility has it for the protection of 
workers against the vicissitudes of economic life and for the promotion of 
the general welfare of labor? What is government doing to discharge its re- 
sponsibilities in this area? (1) The relationship between workers and their 
employers is a legal relationship, and since organized government is the maker 
and enforcer of the laws, it cannot escape having a duty to make the laws 
regulating labor contracts as just and fair as possible. (2) The government's 
responsibility for promoting the “general welfare" and its duty to take care 
of those who are without means of subsistence when thrown out of remunera- 
tive labor make it especially important that government regulate wisely the 
whole field of human employment. (3) There are particular duties imposed 
on government under state and nationjal constitutions — duties to prevent 
slavery and involuntary servitude, to help the worker collect his wages when 
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he has labored for another but has not been paid, and various other specific 
constitutional duties. 

It is right to ask and to try to answer these questions about the government's 
responsibility because in general this nation is an individualistic one. The 
assumption is that every person has a duty to provide for his own support. 
There is at present no constitutional guarantee (although many persons think 
that there should be) of the right to a job. Remunerative employment, men 
used to think, was something that everyone must find for himself. Today 
many persons think that the government should underwrite a plan of provid- 
ing jobs for all, or what is called “full employment.” 

Power of States to Enact Labot Laws. The early labor laws of this country 
were based upon English* commofi law and statutes. First the colonial assem- 
blies and then the state legislatures supplemented and modified the older 
laws, but in fact for many decades there was relatively little legislation on the 
subject. Private employment depended upon oral agreements or written com 
tracts between employer and employee. Hours could be long and wages low, 
child labor was not forbidden, nor was safety in factories required by law. 
As legislation on these and related subjects began to appear, it was mainly 
state and not national legislation. In the federal division of powers it was 
simply assumed that labor legislation was for the states to enact. 

The Power of Congress to Pass Labor Legislation. The Constitution makes 
no reference to labor legislation in the powers granted to Congress. In fact, 
however. Congress has come to have a dominant position in the field of labor 
law. How did this come about? It is a story of small and tentative beginnings, 
followed by more confident assertions of national power until at last, under 
the New Deal, Congress, urged on by the President and finally supported by 
the Supreme Court, suddenly occupied most of the field with sweeping legis- 
lation. 

Here are some of the bases of Congressional authority to regulate the con- 
ditions of labor. (1) As the largest employer of workers in the country the 
national government can establish its own terms of employment and thus set 
standards for other employers. (2) It can also make all contractors who work 
for it conform to its own labor standards or else forego receiving contracts 
from the government. 1 (3) In the District of Columbia and in the territories 
Congress has complete power over labor legislation, subject only to the na- 
tional bill of rights. (4) Employers directly engaged in foreign and interstate 
commerce (shipowners and railroads, for example) are also completely subject 
to Congressional regulation of their labor relations. 2 The Supreme Court has 
also sustained legislation by Congress that regulates hours and wages in 
industries engaged in the “production of goods for commerce.” 8 

1 Perkins v. Lukens Steel Co. (1940), 310 U. S. 113. 

2 Wilson v. New (1917), 243 U. S. 332. 

8 U. S. v. Darby Lumber Co. (1941), 312 U. S. 100. See also N.L.R.B. (Wagner Act) 
cases (1937), 301 U. S. 1, 49, 58, 103, 142; and Kirschbaum v. Walling (1942), 316 U. S. 

5 * 7 - 



LABOR AND SOCIAL SECURITY 


53 ° 

To these powers may be added others: the express power over immigration; 
the war powers; the treaty-making power; and the power to tax and spend 
for the general welfare of the United States. Congress and the President in 
the exercise of these various powers, and the Supreme Court in the interpreta- 
tion of them, seem to have no serious doubts any longer as to the amplitude 
of national power over all the more important labor relations. It may be that 
the wages and hours of barbers and hairdressers, of schoolteachers and local 
plumbers, when engaged in work that does not seriously “affect” interstate 
or foreign commerce are beyond the direct reach of acts of Congress. But the 
present Supreme Court, noting that the economy as a whole has become 
national and interdependent, no longer attempts to obstruct Congress in its 
control over the major factors in the national economy— manufacturing, min- 
ing, wholesaling, retailing, agriculture, transportation, and communication. 
When facing organized labor that demands national action, Congress can 
no longer hide behind the Constitution. It must regulate labor conditions as 
it regulates other phases of the nation's commerce and industry. In what direc- 
tions and how far it shall go in its regulations is partly a matter of policy, 
but in large measure these issues are settled by the necessary conditions of the 
American type of economic society. 

AGENCIES OF LABOR LAW ADMINISTRATION 

Department of Labor. The national government responded to the rising 
demand for a continuous consideration of the needs of labor in 1884 when 
the Bureau of Labor was created in the Department of the Interior. In 1888 
the Department of Labor was organized, headed by a commissioner, but 
without full status as a department. In 1903, Congress created the Department 
of Commerce and Labor. Nevertheless the agitation of labor for a separate 
department continued until it was finally achieved in 191 3.* In the organic 
act Congress declared its purpose to be “to foster, promote, and develop the 
welfare of the wage earners of the United States, to improve their working 
conditions, and to advance their opportunities for profitable employment.” 

Other Administrative Agencies. As in other fields of administration Con- 
gress has not seen fit to put all the agencies that carry out labor laws into a 
single department. In the early days when national government activities in 
the labor field were limited to research, publication, and mediation of disputes 
the Labor Department contained all the activities of importance. The stress 
of World War I brought some departure from this pattern, but the new 
administration in 1921 shifted things back to the department again. Then 
came the New Deal and the passage of a number of very sweeping labor laws. 
The administration of these was assigned almost entirely to new agencies. 
This was the case also with several new labor activities in World War II. 

4 Lloyd M. Short, The Development of National Administrative Organization in the 
United States, pp. 307 ff. 
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Indeed at that time the War Manpower Commission far overshadowed the 
Department of Labor. After V-J day, however, the President acted under his 
war powers to rehabilitate the department and to bring under its control a 
number of important activities. The labor agencies that are still separate will 
be noted later. 

Present Organization of Department of Labor. Although reduced in total 
scope during World War II, the department then included the following 
bureaus and divisions: 

1. Bureau of Labor Statistics, the outstanding research and statistical 
agency of the national government on all labor matters. 

2. Division of Labor Standards, engaged in the study and promotion of 
improved labor practices. 

3. United States Conciliation Service, for the peaceful and voluntary set- 
tlement of labor disputes. 

4. Wage and Hour and Public Contracts Divisions, a combined agency to 
carry out the provisions of the Fair Labor Standards Act and the public con- 
tracts (Walsh-Healey) act. 

5. The Women's Bureau. 

6. The Children's Bureau. 

By Executive Order 9617, September 20, 1945, the President placed under 
the Department of Labor most of the functions of the War Manpower Com- 
mission, and all those of the National War Labor Board, including the follow- 
ing: 

7. The United States Employment Service, to be discussed hereafter. 

8. The Apprenticeship Training Service. 

9. The Training within Industry Service. 

10. The National Roster of Scientific and Specialized Personnel. 

LOCATING A JOB 

The theory that every man must find his own job breaks down in a great 
national economy, where industry is highly specialized, calls for a variety of 
skills, is organized in many large and small units, and is scattered far and 
wide throughout the nation. Private employment agencies sprang up to serve 
as brokers in getting men for jobs and jobs for men, but numerous abuses, 
and the inability of any one agency to reach more than a small percentage of 
the jobs available, made this a very unsatisfactory arrangement. To provide 
the necessary mobility for labor, to get the right men in sufficient numbers 
for jobs throughout the nation, there was increasing need for a nation-wide 
system of employment offices with adequate information about the different 
jobs that were available. Such a system was set up during World War I, 
when there was an acute labor shortage and also maldistribution of available 
labor. This first United States Employment Service, opposed by the owners 
of private employment offices and by industrialists who did not like to see 
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the government helping labor in this way, was discontinued upon the “return 
to normalcy” after the war. Then began anew the agitation for a coordinated 
federal and state system of employment offices. An act for this purpose passed 
Congress in 1931, but was vetoed by President Hoover. 

Wagner-Peyser Act and USES. In 1933, as a part of the New Deal program, 
Congress passed the present Wagner-Peyser Act establishing the United States 
Employment Service. Under this law the new service was set up as a bureau 
in the Department of Labor, with a director at its head and an advisory 
council to assist in formulating policies. On July 1, 1939, the functions of the 
Service were consolidated with the unemployment compensation functions 
of the Social Security Board and were transferred to the Federal Security 
Agency.' Under the terms of the Wagner-Peyser Act, the Bureau of Employ- 
ment Security of the Social Security Board was charged with the promotion 
and development of a national system of employment offices for men, women, 
and minors who are legally eligible for employment. The national government 
granted funds which were matched by the states for the maintenance of the 
employment offices. 

Up to September, 1942, the states administered the employment offices in 
conjunction with the unemployment compensation service, but at that time 
the President, under his war powers, took over the employment service as a 
national agency, and placed it under the War Manpower Commission. This 
left the unemployment compensation service with the states, but legally sep- 
arated from the employment offices. The centralization of the employment 
service aroused great opposition in the states, and late in 1945 Congress at- 
tached a rider to an appropriation-reversion bill to return the employment 
service to them. However, the President vetoed the bill, his argument being, 
in part, that during the transition from war to peace national control of the 
service was indispensable. Unified control was highly desirable during the war 
period, but the return of the service to the states is to be expected sooner or 
Tater. In the meantime, as noted above, it has been placed in the Department 
of Labor. 

As an entirety the service has become an important factor in the national 
economy. It maintains several thousand employment offices and placement 
centers throughout the nation, and it annually assists in placing millions of 
workers in employment. 

THE LABOR OF CHILDREN, ALIENS, AND CONVICTS 

The Child Labor Problem. Free, adult American citizens do not want jobs 
turned over to any competing groups. The forms of competition against which 
they have struggled most successfully are (a) child labor, (b) immigrant labor, 
and (c) unfree or prison labor. In the case of child labor there are, of course, 
powerful social, physical, and educational arguments for its abolition. The 
movement against it goes back for well over a century to a time when the 
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full effects of the industrial revolution and the rise of the factory system were 
first being felt. 

Although themselves slow To start, the states were first in enacting legisla- 
tion to restrict the labor of children. As usual in cases of state legislation some 
states had advanced standards while others stood at lower levels down to a 
few that had practically no restrictions. Because child labor is cheap, certain 
industries tended to move to the states that were without restrictions on child 
labor. Eventually the national conscience was shocked by the reports of child 
labor conditions, and organizations arose to agitate for national legislation. 
In the vanguard of this movement was organized labor. 

Attempted Legislation by Congress. From 1912 on both major political 
parties took the position that the national government should do something 
to put an end to child labor generally. Several different methods were tried, 
of which three were declared invalid by the Supreme Court. (1) Congress 
tried by legislation passed in 1916 to forbid the interstate shipment of goods 
made by child labor, and (2) in 1919 it imposed a punitive tax upon the 
employers of child labor in mines and manufacturing establishments. Both 
statutes were declared unconstitutional by the Supreme Court, primarily on 
the ground that they were attempts to invade the reserved powers of the states 
over manufacturing. 5 (3) In 1933 Congress enacted the NIRA, authorizing 
the President to approve codes of fair competition. The prohibition of child 
labor was a standard provision of all codes. When the Supreme Court held 
the NIRA invalid, this attempt to control the evil also was defeated. 

Proposed Child Labor Amendment. (4) Congress in 1924 proposed to the 
states the adoption of an amendment to the Constitution to give Congress 
the necessary power. The proposed amendment, endorsed by all political 
parties, reads as follows: 

Sec. 1. The Congress shall have power to limit, regulate and pro- 
hibit the labor of persons under the age of eighteen years. 

Sec. 2. The power of the several states is unimpaired by this article 
except that the operation of state laws shall be suspended to the 
extent necessary to give effect to legislation enacted by the Congress. 

In the face of the well-financed opposition by manufacturers' organizations, 
only 6 states had ratified the amendment by 1933. Up to January 1, 1942, 28 
states had ratified this amendment, but the prospects of obtaining 8 more 
ratifications to make it effective are not very good. A number of state legisla- 
tures have definitely rejected it. Furthermore, interest in the amendment has 
waned since another approach to the difficulty has proved successful, as noted 
below. In 1939, the Supreme Court was asked to decide whether the child 
labor amendment was still open to ratification despite the lapse of years since 

5 Hammer v. Dagenhart (1918), 247 U. S. 251; Bailey v. Drexel Furniture Company 
(1922), 259 U. S. 20. 
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it was submitted by Congress in 1924. 6 It ruled that this was a matter for 
Congress to decide, but Congress has taken no action. Presumably the amend- 
ment is still before the states that have not adopted it. 

Joint State and Federal Action on Child Labor. (5) Following the decision 
in the case concerning prison-made goods, discussed below, attention was 
turned to the possibility of Congress forbidding the shipment into any state of 
any goods the sale of which is forbidden in the state concerned. Legislation 
of this type now exists with respect to both liquor and goods made by prison 
labor. Several states also forbid the sale within the state of the products of 
child labor. If Congress should enact and provide for the enforcement of a 
law forbidding the shipment of such goods into these states, interstate ship- 
ment of child-made goods would be ultimately shut off from many states, 
and thus there would be little incentive left for any state to fall below any 
child labor standard that the national government might set. On further 
examination this proposal appeared to be unnecessarily clumsy and uncertain 
as to results. 

The Fair Labor Standards Act. Leaders for child labor reform finally decided 
that the best thing to do was to try once more to use the national commerce 
power. The hope that new direct legislation by Congress on child labor would 
be upheld by the Supreme Court was strengthened by the great change in 
the Court's views that took place about 1937. In 1938 Congress enacted the 
Fair Labor Standards (Wage-Hour) Act applicable to interstate and foreign 
commerce. Under this law industries that produce for commerce may not 
employ children under 16 years, nor children under 18 years in occupations 
declared hazardous by the Children's Bureau of the Department of Labor. 
The provisions do not apply to children employed by their own parents in 
occupations other than mining or manufacturing, and the Children's Bureau 
is given power to permit children from 14 to 16 years old to do work (other 
than manufacturing or mining) that does not interfere with their schooling, 
health, or well-being. Establishments violating these provisions are forbidden 
to ship goods in interstate commerce. The act specifically exempts children 
in agricultural employment. 

This act was put into effect at once with considerable effect. The Supreme 
Court upheld the act in a very strong decision. 7 Supplementing this act are 
several others, such as the Sugar Act of 1937 as amended in 1940, which also 
put restrictions on the employment of children in industry. 

With the passage of these acts, the minimum age standard for employment 
has become an established feature of national legislation. It needs to be 
pointed out, however, that these laws do not reach all instances of child labor. 
Besides making a broad exemption in favor of agriculture, the act makes it 
possible for numerous enterprises that do not produce for commerce to con- 
tinue to use child labor unless the state laws forbid. 


•Coleman v. Miller (1939), 307 U. S. 433. 

7 U. S. v. Darby Lumber Co. (1941), 312 U. S. 100. 
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Tariffs, Immigrants, and Alien Workers. The competition of immigrants 
and foreigners with American labor is too broad a subject to be dealt with 
adequately here. It falls under three headings* 

1. First comes the attempt through the imposition of protective tariffs 
against foreign-made goods to protect the American workman against lower- 
paid foreign labor, and thus to preserve the “full dinner pail” and “the Ameri- 
can standard of living and wages” for the American worker. Many workers in 
industries had faith in this method over a long period of time, and no doubt 
that faith only awaits a period of depression to be revived again. At present, 
however, the policy of government is to reduce tariffs, and thus to take the 
shackles off production and to encourage importation as well as the export 
of goods. The belief today is that the United States can gain and hold a 
considerable foreign market for its industries through increased mechanization 
and decreased costs of production. 

2. Next should be noted the attempts to restrict the immigration of foreign 
workers into the United States. At one time immigration into this country 
was almost unrestricted, and, as long as there was free land for homesteading' 
to which men could go when wages and working conditions in the cities were 
unsatisfactory, the effect on the standard of wages paid was not perhaps very 
great. When this condition changed, industrialists still wanted immigration 
to be unrestricted. The foreigner did not know the prevailing rates of pay, 
and was willing to accept much lower wages. Thus the industrialists benefited 
from both the protective tariff and the free immigration of cheap labor. The 
American workman, on the other hand, began a drive to shut off immigration. 
Step by step the restrictions on immigration were increased until today, under 
the quota system that prevails, and with the policy of deporting undesirable 
aliens still in vogue, the net immigration into the country has been greatly 
reduced. During the war years the bars were lowered a little in order to admit 
some of the victims of Nazi persecution, but to offset this influx there have 
been years in which the numbers of those who left the United States exceeded 
the numbers of those who entered. 

3. Finally comes the question of the right of immigrant aliens who are law- 
fully in the country to engage in employments in competition with American 
workers. In the manpower shortage period of World War II little was heard 
about this question, but it will arise again whenever there is considerable 
unemployment. 

Naturally the native worker wants to restrict the rights of aliens when jobs 
are few. Facing the problem of low-paid Mexican labor, the state of Arizona 
some years ago enacted a law to the effect that employers of $ or more persons 
must give at least 80 per cent of the jobs to American citizens. This statute 
the Supreme Court held unconstitutional as denying the equal protection of 
the laws to persons who are legally resident here. 8 Laws still exist, however, 

8 Truax v. Raich (1915), 239 U. S. 33. See also David Fellman, “The Alien's Right to 
Work/' Minnesota Law Review, vol. 22, pp. 13776, Jan., 1938. 
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requiring state and local government departments to employ only citizen 
labor on public works, and such laws have been upheld as constitutional. 
Since 1938 the national government has provided that no alien be given 
employment on federally aided work projects, and during World War II aliens 
were removed understandably from defense and munitions jobs. Aliens do 
not have complete equality of rights in employment, therefore, but as the 
proportion of aliens in the community declines still further this discrimination 
will be of less importance. 9 

Convict Labor. Convicts like other persons need regular and satisfying work. 
Many systems of employing prisoners have been tried: farm and maintenance 
work in the institutions, contracting out to private employers, work on the 
public roads, and definite prison industries producing useful goods that can 
be sold, and from which the prisoners can be paid a little money to save or 
to send home to their families. Organized labor has for a long time protested 
against prison-made goods being sold on the open market in competition with 
the products of free labor. Various states began years ago to limit the sale of 
goods made in their own prisons, and the amount of prison-made goods thus 
sold has for several generations been much less than one-half of 1 per cent 
of all goods. Nevertheless, organized labor wanted still further restrictions, 
and in 1929 Congress was induced to enact the Hawes-Cooper Act, effective 
in 1934, under which each state may put the same restrictions on the sale of 
goods made in outside prisons as it makes respecting goods made in its own 
prisons. The importation of goods made abroad by prison labor has been for- 
bidden also. The Ashurst-Summers Act passed in 1935 required all prison- 
made goods offered for shipment in interstate commerce to be plainly marked 
as such, and forbade the shipment into states of any goods that are intended 
to be sold in violation of state laws. This act was held valid by the Supreme 
Court. 10 In 1940 Congress finally forbade all transportation in interstate 
commerce of prison-made goods except when produced for use by the national 
or state governments or by the District of Columbia. 

WAGES, HOURS, AND SAFETY LAWS 

Legislation Before New Deal. The more advanced states were considerably 
ahead of the national government prior to the New Deal in enacting and 
enforcing laws on hours of work, times and methods of wage payments, mini- 
mum wages, and the safety of workers. Most of the laws on hours related 
only to the work of women and children, because of the adverse view taken 
by the Supreme Court in 1905 on the attempt to apply such legislation to 
men, 11 while minimum wage laws also suffered several rebuffs from the Court. 12 

9 See Henry R. Bernhardt, “The Right to a Job/' Cornell Law Quarterly, vol. 30, pp. 
292-317(1945). 

10 Kentucky Whip and Collar Co. v. Illinois Central Railroad Co. (1937), 299 U. S. 334. 

11 Lochner v. New York (1905), 198 U. S. 45. 

12 Adkins v. Children's Hospital (1923), 261 U. S. 525; Morehead v. New York ex. rel. 
Tipaldo (1936), 298 U. S. 587. 
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Despite these discouragements Congress had enacted laws establishing the 
8-hour day in railroad employment, and later fixing the wages of railroad 
workers during the emergency of World War 1 . 18 A first Employers' Liability 
Act providing rules for compensating workers who were injured in interstate 
commerce was held unconstitutional, but a revised act on the same subject 
was upheld. 14 

Early New Deal Laws. Prior to 1933 the federal government had made no 
attempt to establish a minimum wage for workers engaged in production of 
goods for interstate commerce. With the depression came new demands and 
new arguments for wages and hours regulation and the federal government 
embodied some regulations in the NRA code provisions. Following the demise 
of the NRA, Congress enacted the Guffey Act of 1935, which was soon de- 
clared unconstitutional because of its minimum wage provisions. Subsequent 
federal legislation included the Public Contracts (Walsh-Healey) Act of 1936 
regulating minimum wages to be paid by concerns entering into a contract 
for furnishing supplies to or^doing work for the national government; the 
Merchant Marine Act of 1936 authorizing the Maritime Commission to fix 
the minimum wage for officers and crews on vessels receiving federal subsidies; 
and the Sugar Act of 1937, authorizing the Secretary of Agriculture to fix a 
fair and reasonable wage to be paid by sugar concerns entitled to benefit pay- 
ments under the act. 

Fair Labor Standards Act. Encouraged by the Supreme Court's change of 
attitude in 1937, Congress in 1938 enacted a comprehensive measure regulat- 
ing the hours of work and wages of all employees of establishments whose 
products are shipped in interstate commerce. The Fair Labor Standards 
(Wage-Hour) Act of 1938 establishes a maximum of 8 hours per day and a 
weekly maximum of 40 hours per week for the third year of the act and 
thereafter. The 40-hour week went into effect, October 24, 1940. The working 
week may be extended through collective bargaining agreements subject to a 
maximum of 1,000 hours for any 6-month period. Seasonal industries are 
allowed to employ labor up to 12 hours a day or 56 hours a week for not longer 
than 14 weeks in any one year. However, these limits may be exceeded pro- 
vided compensation for overtime is made at the rate of not less than one and 
one-half times the employees' regular hourly rate of pay. Duiing the war a 
48-hour week was standard, but time-and-a-half pay applied to all time over 
40 hours. 

The act established a minimum wage rate of 25 cents an hour the first year 
of operation, 30 cents an hour for the next 6 years (1939-45), and 40 cents an 
hour thereafter. The administrator of the act, on recommendation of industry 
committees composed of representatives of the employers, employees, and the 

13 See Wilson v. New (1917), 243 U. S. 332. 

14 See First and Second Employers Liability cases — Howard v. Illinois Central Railroad 
Co. (1908), 207 U S. 463; Mondou v. New York, New Haven and Hartford Railroad Co. 
(1912), 223 U. S. 1. 
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public, may establish for any industry a minimum wage between 30 and 40 
cents an hour. These rates were absurdly low in World War II and were 
generally exceeded. Where in 1941, 17 per cent of all persons employed 
(exclusive of farm labor) received less than 40 cents an hour, in 1945 all but 
20 per cent received more than 65 cents an hour, and the number of persons 
in manufacturing receiving less than 50 cents an hour fell from 3,000,000 in 
1941 to 330,000 in 1945. The President has recommended increases to an 
ultimate minimum of 75 cents an hour. 

Industries exempted from the application of the act include dairying, agri- 
culture, fishing, and those retail or service establishments, the greater part of 
whose selling or servicing is intrastate. Employees engaged in executive, ad- 
ministrative, professional, or local retailing work are exempt. In affirming the 
constitutionality of the Wage-Hour Act, the Supreme Court said: 

It is no longer open to question that the fixing of a minimum wage 
is within the legislative power and that the bare fact of its exercise 
is not a denial of due process under the Fifth more than under the 
Fourteenth Amendment. Nor is it longer open to question that it is 
within the legislative power to fix maximum hours. 35 

There are substantial penalties for violations of the Fair Labor Standards 
Act. To enforce its provisions the Department of Labor has a nation-wide 
service with 13 regional and various local offices. Within its scope come the 
child labor and wage and hour provisions and also the Walsh-Healey Act with 
respect to wages and hours on public contracts. 

UNIONIZATION AND THE RIGHT TO STRIKE 

Unions and Strikes. The most spectacular phase of the labor problem relates 
to the right to form unions, to engage in collective bargaining, and to strike. 
The general tendency in the last few decades has been in the direction of 
removing restrictions on combinations of workingmen. In recent years, the 
relation of government to labor has been based upon the assumption that 
workers have a right to organize and to bargain collectively through representa- 
tives of their own choosing. Along with the right to organize unions have gone 
the rights of conducting strikes in ordinary, nonviolent ways, and of peaceful 
picketing and persuasion. Many legal difficulties have arisen, however, and 
under the New Deal the national government itself supported the side of the 
unions in order to establish a new order of relations between organized capital 
and organized labor. 

Labor Unions and Antitrust Laws. The strikes, boycotts, and black lists of 
labor unions necessarily have the effect of upsetting and even shutting off 
trade for some concerns. Are they then subject to the antitrust laws and the 

18 U. S. v. Darby Lumber Co. (1941), 312 U. S. 100. See also West Coast Hotel Co. v. 
Parrish (1937), 300 U. S. 379. 
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laws forbidding restraints of trade? To the surprise and chagrin of many labor 
leaders, while the sugar trust escaped dissolution under the Sherman Act 
under an early Supreme Court decision, the acts of labor unions were held 
by the courts to violate the law when they resulted in such restraints upon 
commerce. The application of the antitrust laws to labor unions produced 
agitation for the enactment by Congress of the Clayton Act of 1914, one 
feature of which was the attempt to free the unions from this threat. As 
construed by the courts, the act did not materially change their situation, so 
that labor unions have continued to be subject to antitrust laws to a limited 
but uncertain extent. 16 

Injunctions in Labor Disputes. As a rule, however, labor unions are not 
incorporated like business concerns, nor do they all have great funds in cash 
or in fixed assets against which judgments obtained in civil suits could be 
assessed to give the damaged business any recompense for loss of business or 
destruction of property. Lawyers representing the employers in strike matters 
have applied to the courts for injunctions, therefore, to forbid the unions 
from doing certain things injurious to business during strikes. It has in all 
these cases been alleged that irreparable injury would result to the business, 
that suits against all the members of the union would be too difficult, and 
that there would be no remedy at law that could make good the losses. In the 
1880s a few eastern state courts granted injunctions in such cases against the 
stnke activities of the unions, and in the noted case involving Eugene V. Debs 
in the great railroad and Pullman strikes of 1894 the Supreme Court of the 
United States gave its approval to the injunctive method of judicial inter- 
ference in strikes. 17 From that time on it was the regular thing for employers 
to seek injunctions against strikers. The objection of the strikers to this method 
of procedure was that there was inadequate opportunity for the workers to 
present evidence and testimony to the court, that temporary injunctions 
hastily issued tended to tie the hands of the unions permanently and made 
their strikes ineffective, that the injunctions issued covered almost every kind 
of strike activity, going in many cases far beyond what the unions thought was 
necessary, and that anyone who violated such an injunction became subject 
to fine and imprisonment by the judge alone, without a jury, for “contempt 
of court/' Under the injunction procedure everything seemed to be stacked 
against the workers. 

The Norris-La Guardia Act. In 1932 Congress passed a far-reaching anti- 
injunction act, the Norris-La Guardia measure, which specifically declared it 
to be the national “public policy of the United States" that the workers 
should have full freedom to organize and to join unions, without any inter- 
ference by employers or others, for the purpose of collective bargaining, and 

16 Apex Hosiery Co. v. Leader (1940), 310 U. S. 469, U. S. v. Hutcheson (1941), 312 
U. S. 219; U. S. v. International Hod Carriers, etc., (1941), 313 U. S. 539, and other 
memorandum decisions on same page. 

17 In re Debs (1895), 158 U. S. 564. 
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that the federal courts should not have the right to interfere by injunctions 
with a series of specified acts, including refusing to work, becoming a member 
of a union, paying dues, assembling peaceably, and peaceably advising and 
urging others to assist in these and other specified measures. This statute, 
besides putting many restrictions on the powers of the federal' courts to issue 
injunctions in labor disputes, also provides that any person tried for contempt 
of court for violating any labor injunction that is issued shall have a right 
to a jury trial. 

Section 7 a of NIRA. Under the New Deal the national government sought 
further to encourage the organization of labor unions. One of the most famous 
provisions of NIRA (National Industrial Recovery Act of 1933, administered 
by NRA, the National Recovery Administration) was Section 7a which pro- 
vided that every code of fair competition approved by the President must 
guarantee to workers the right to organize and to bargain collectively, un- 
coerced by employers. During its short life, this section gave a tremendous 
push forward to the organization of workers in all industrial lines, but con- 
versely it acted as an incentive to a stronger organization of employers. The 
NRA was soon declared unconstitutional, but the drive for unionization and 
collective bargaining did not stop. 

National Labor Relations Board. Even long prior to NRA the national gov- 
ernment had provided for mediation and arbitration of labor disputes in the 
railroad industry; at various times the government had set up agencies for 
studying labor problems and for settling strikes or conducting arbitrations in 
other labor disputes. No sooner did the President begin to approve codes of 
fair competition under NRA than it began to appear that some agency would 
be needed to settle labor disputes that arose under the codes. Such an agency 
was created by executive order in 1933—the National Labor Board which repre- 
sented both employers and employees. In 1934 it was discontinued, and a 
National Labor Relations Board was established, also largely on the basis of 
executive orders. Finally in July, 1935, the National Labor Relations Act 
created the National Labor Relations Board (NLRB), but most employers 
refused to be bound by it until its constitutionality was established by Supreme 
Court decision in April, 1937. 18 

This act is patterned after older laws and directly reflects the past experience 
of the government in controlling labor relatioits. It represents no radical de- 
parture from earlier legislation. The act clearly contains the most important 
expression of, public policy encouraging and protecting labor's right to organ- 
ize. Implicit or explicit in the law are certain basic propositions: (1) Workers 
must be free to bargain collectively without coercion or restraint. (2) Col- 
lective bargaining by workers is socially desirable. (3) The refusal of employers 
to bargain collectively induces strikes and industrial unrest. (4) "The inequality 
of bargaining power between employees who do not possess full freedom of 
association or actual liberty of contract and employers who are organized in 


18 NLRB v. Jones and Laughlin Steel Corporation (1937), 301 U. S. 1. 
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the corporate or other forms of ownership association substantially burdens 
and affects the flow of commerce. . . ” (5) '‘Protection by law of the right 
of employees to organize and bargain collectively safeguards commerce from 
injury . . . and promotes the flow of commerce by removing certain recog- 
nized sources of industrial strife and unrest, by encouraging practices funda- 
mental to the friendly adjustment of industrial disputes and by restoring 
equality of bargaining power between employers and employees.” 

The act asserts that “employees shall have the right to self-organization, 
to form, join, or assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in concerted activities, 
for the purpose of collective bargaining or other mutual aid or protection.” 
But the act goes beyond a general assertion of the rights of the workers to 
self-organization for the purpose of collective bargaining. It adds specific pro- 
hibitions against employer activities deemed incompatible with the right of 
labor to organize. Types of employer tactics listed as unfair are interference, 
restraint, or coercion of employees in unionizing and bargaining; the sponsor- 
ing of labor organizations by the employer; discrimination against employees 
because of union membership; the discharge of or discrimination against an 
employee because he has filed charges or given testimony under the act; and 
the refusal to bargain collectively. The act also specifically affirms that it is the 
majority of workers who are given collective bargaining rights. This provision 
is intended to prevent an employer from dealing with a minority group in 
order to avoid dealing with an organization that he does not like. 

The NLRB consists of 3 members, appointed by the President with Senate 
consent, for 5-year terms, with salaries of $10,000 each. It is an independent 
agency, separate from the Department of Labor. The Board is given full 
power to enforce the act and to decide cases arising under it. It is empowered 
to decide m cases of dispute which of two unions really represents the workers, 
to determine the appropriate bargaining unit, to help employees to select repre- 
sentatives for purposes of collective bargaining, to investigate charges of unfair 
labor practices, and to order cessation of such practices. The Board's powers 
of enforcing its decisions are twofold: (a) the hearing of charges, and (b) the 
issuance of cease and desist orders which become final when affirmed by the 
federal Circuit Court of Appeals. The act applies to industries affecting inter- 
state commerce, with the exception of agriculture, domestic service, employ- 
ment by parent or spouse, government employment, and employment covered 
by the Railway Labor Act. 

The Settlement of Labor Disputes. The NLRB was intended to protect the 
right to unionize and to promote fair labor practices, but not to settle ordinary 
labor disputes, including strikes. The United States Conciliation Service has 
existed in the Department of Labor since 19*3 to conciliate labor disputes 
on a purely voluntary basis. It may deal with any type of labor dispute except 
those in transportation services (railways, Pullman and express companies, 
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and air lines) which since 1934 have come within the jurisdiction of the 
National Mediation Board. 

In 1941 the President created for the emergency the National Defense 
Mediation Board. When war came a new executive agency, the National 
War Labor Board (NWLB), took over the attempt to settle labor disputes 
that might impede the war effort, and it served until after V-J day. The 
NWLB served mainly as a policy-making board and board of appeals; the 
actual decisions in labor disputes were made in the first instance by the 
12 Regional War Labor Boards. At first the NWLB and the regional boards 
had no authority whatever. They endeavored to settle all disputes amicably 
within the confines of a few basic understandings, namely, (a) that prices were 
not to be forced up; (b) that wages also were to be “frozen” for the duration 
except where they were subnormal and created real hardships, and except 
also that an approximate 15 per cent increase might be allowed based upon 
the already increased cost of living (“Little Steel Formula”); and (c) that 
organized labor would keep its pledge not to strike. In case the boards failed 
to obtain a settlement of a dispute, the President could seize any essential 
plant and operate it in the name of the government. By the War Labor 
Disputes (Smith-Connally) Act of June 25, 1943, the NWLB was authorized 
to settle labor disputes in essential industries by orders, but there was little 
attempt at coercion. 

The Postwar Outlook. Just as soon as Japan had surrendered, and before 
the legal end of the war, wartime maladjustments between prices and wages 
and the pent-up feelings of large sections of organized labor brought on a large 
number of strikes, some of which were of nation-wide scope. As reconversion 
and the production of civilian goods were delayed, the President recom- 
mended legislation to set up fact-finding agencies to act in labor disputes, if 
possible before strikes ensued. A Republican-Southern Democratic group of 
Representatives forced through the House a bill to set up a new mediation 
board, to require a 30-day cooling-off period before strikes commence, to make 
unions as well as employers suable, and to provide for the punishment of 
acts of labor violence. This bill was viewed with outright hostility by organ- 
ized labor. Nevertheless it passed the Senate during the railroad strike crisis 
of May, 1946, but was vetoed by President Truman and his veto was sus- 
tained by the House by the narrow margin of five votes. 

The difficulty is in part connected with the national policy of trying to 
avoid postwar inflation by holding prices in line, and at the same time to 
settle labor disputes in the old way by free bargaining between employers 
and unions. Since wages are a major factor in production costs, and costs 
control prices to a large extent, the dilemma is a real one. If government 
could sit on the sidelines and not worry about rising prices, the two groups, 
unions and employers, could get together; wages could be increased; the em- 
ployers could raise their prices; and the public could pay the bill. This may 
be an oversimplified explanation, but something like this has happened many 
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times. It becomes increasingly clear that a government that wants to avoid 
inflation, that wants to hold the line on prices, cannot leave the fixing of 
wages entirely to the old system of free collective bargaining, which always 
implied some flexibility in prices. In short, the national government must 
either forego its attempts to control prices, or else set up some policy and 
public agency for the actual fixing of wages. This may be the next step in 
national labor legislation. 

UNEMPLOYMENT COMPENSATION AND OLD-AGE INSURANCE 

The New Deal took the nation into another field of action on behalf of 
labor. This was the provision of a sort of limited insurance against unemploy- 
ment, and a separate scheme for old-age insurance for the great mass of work- 
ers. Both of these were provided by the Social Security Act of 1935. 

Old-Age and Survivors Insurance. This is a nationally operated plan of old- 
age insurance or annuities provided as a matter of right to persons who have 
paid into the fund, and to their survivors. The agency responsible for adminis- 
tering the scheme is the Bureau of Old-Age and Survivors Insurance of the 
Social Security Board, a major unit in the Federal Security Agency. 

The plan is designed primarily for wage and salary earners in ordinary busi- 
ness and industry. Over 39 million persons are covered, but— and this is a 
serious defect— nearly 30 million others who have received wages at one time 
or another since January 1, 1937, are not protected. These omitted persons in- 
cluded in 1945 large groups like agricultural laborers and farm owners (over 
8 million), self-employed persons outside of agriculture (4.5 million), govern- 
mental employees (6 million), domestic servants (2 million), railroad workers 
(1.4 million, who are covered by a separate national retirement system), and 
over 10 million persons then in the armed forces. 

A payroll tax is levied on earnings up to $3,000 a year for every person who 
is under the plan. The national government receives and administers the funds 
and makes annuity payments to persons past 65 years of age in amounts of 
from $10 a month for an individual (the minimum) to $85 a month for a 
family (the maximum). The actual amounts being paid in 1944-45 were under 
$15 a month for a single surviving parent, about $25 a month for a retired 
male worker, and $50 a month for a widow with three or more children. Th^e 
averages will increase with time, but they are obviously rather low. All told, 
over a million and a quarter individuals were benefiting directly from annuity 
payments in 1945. 

Unemployment Compensation. The provision of unemployment compen- 
sation is a joint national-state undertaking under the Social Security Act of 
1935 and the various state laws on the subject. The national act offers 2 in- 
ducements to the states to cooperate in the plan. The first inducement is that 
the national government will pay the administrative costs. The second is a 
tax-offset plan that may be summarized as follows: A national tax to support 
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unemployment compensation is levied by Congress upon all employers with 
8 or more employees. If a state passes its own compensation act and levies its 
own payroll tax, the payment of this state tax will entitle the taxpayer to 
forego payment of up to 90 per cent of the national tax. Thus the state has 
almost nothing to lose by passing a compensation act, since the employer must 
pay the United States tax in full if there is no state tax; he pays little if any 
more if there is a state tax, and if there is a state tax its proceeds may be used 
within the state for an unemployment compensation plan. Needless to say, 
perhaps, that all states now operate schemes of unemployment compensation. 

The actual administration of the compensation plan is left almost entirely 
to the states, under standards set nationally, and under the supervision of the 
Bureau of Employment Security of the Social Security Board. The proceeds 
of the state tax are paid to the United States Treasury which credits them to 
the state's unemployment compensation fund and pays them out to claimants 
who are approved by the state agency. In recent years the states have intro- 
duced considerable diversity into their compensation plans, with resultant 
weakening in some states of the reserves, and reductions in both the coverage 
and the amounts paid. There has arisen a great deal of demand, therefore, to 
have the system made completely national and uniform, and to raise the scale 
of unemployment compensation benefits, both in amounts and in the number 
of weeks of payment. Congress has recently been very cool to all such pro- 
posals. 

MAXIMUM EMPLOYMENT, PRODUCTION, AND PURCHASING 

POWER ACT 

After long debate and agitation Congress recently enacted a somewhat di- 
luted version of the so-called “full employment bill.” As originally introduced 
in 1945 by Senator Murray of Montana the bill declared it to be the responsi- 
bility of the national government to promote the private enterprise system and 
at the same time to foster business and lay plans so that all Americans able 
to work and desiring to work would be able to obtain remunerative employ- 
ment. The measure called for advance planning under the President of an 
annual “national production and employment budget/' In general the theory 
w^s that the national government should take the lead in maintaining full 
employment, without coercion on anyone, and that whenever employment 
fell below “full employment" by a significant percentage the national govern- 
ment should set in motion various measures, including public works, to pro- 
vide for the unemployed. The bill was subjected to a great deal of adverse 
criticism and it underwent much change during passage. The words “full em- 
ployment" were omitted, and so were the provisions for the annual production 
and employment budget and for a national guarantee of the right to work. 
Provision was made for a council of economic advisers to the President to 
assist in preparing “economic reports." Opinions differ as to whether the bill 
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as finally passed in February, 1946, was a strong or a weak substitute for the 

original measure. 
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CHAPTER 32 


Education, Health, and Welfare 


THE ROLE OF THE NATIONAL GOVERNMENT 

In 1787 the states already had rudimentary services in the fields of educa- 
tion, health, and poor relief, and it was the need for national provision for 
other functions— defense, foreign affairs, commerce and finance— rather than 
any demand for social services that led to the adoption of the Constitution. 
However, the national government has today a large and important program 
of activities in the services covered by this chapter, and more such activities 
seem to be on the way. The intention here is not to describe these functions 
in any detail but to outline them, suggest their significance, and try to fore- 
cast a little of their future development. 

Powers of the National Government. The debates in the Federal Conven- 
tion and the controversies over the adoption of the Constitution throw little 
light on the intention of the founding fathers respecting the functions here 
dealt with, and the Constitution itself yields very little. Public health, social 
welfare, and elementary and secondary education seem hardly to have been 
mentioned in the convention debates. A number of the leaders of the time, 
including Washington, felt that it was unfortunate that young Americans had 
to go to England and the Continent for higher learning. They thought, too, 
that a national university would be a great influence for drawing all parts of 
the United States closer together. C. C. Pinckney and James Madison pro- 
posed that the national government be given authority to establish a national 
university, and, Madison added, the power “to encourage by premiums and 
provisions the advancement of useful knowledge and discoveries.” This was 
a suggestion for government support of research and advanced education. 
Gouverneur Morris thought,' and perhaps correctly, that a specific power to 
establish a national university was not necessary, that the exclusive power of 
Congress over the seat of government would be sufficient. So the convention 
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took no action, and Congress has never attempted to establish a national 
university. 

• The patent and copyright power conferred upon Congress is suggestive but 
rather restricted: “To Promote the Progress of Science and useful Arts, by 
securing for limited Times to Authors and Inventors the exclusive Right to 
their respective Writings and Discoveries.* Perhaps the postal power and the 
authority “to fix the Standard of Weights and Measures" are also worthy of 
mention because they are related to research and the dissemination of knowl- 
edge. Most important is, however, the power to tax and to spend for the 
“general Welfare of the United States." Chis opens the door to national ex- 
penditure in a number of social fields. 

Factors in the Nationalization of the Social Services. As we look at these 
meager and indirect statements of power, and contrast them with the tre- 
mendous program of work carried on by the national government in these 
fields, we are constrained to look for an explanation of the discrepancy. Tljc 
national power of the purse has been highly important. State and local gov- 
ernments have gladly joined hands to place upon the nation some of the 
expense of public education, health, and welfare work. Then, too, the nation 
became more unified, and its various parts more interdependent as commerce, 
industry, and urbanism advanced. A rising standard of living and the broad- 
ened views that result from more education led men to think in national 
terms. The services of health and education, for example, have been fostered 
by nation-wide organizations that saw shorter roads to success in their reforms 
if the national government would act. And members of Congress had little or 
nothing to gain by opposing the new requests for national appropriations for 
the general welfare. 

As a matter of fact much of what the nation does for these functions it does 
through granting funds to state and local governments. The programs are 
nationally supervised but locally perfonned. Since the national government 
does not itself administer many of the programs, only a brief sketch of them 
needs to be given here. 

Administrative Organizations. In 1937 the Presidents Committee on Ad- 
ministrative Management recommended the establishment of a Department 
of Social Welfare with the following functions: “To advise the President with 
regard to social welfare," and “To administer federal health, educational, and 
social activities; to conduct research in these fields; to administer federal 
grants, if any, for such purposes; to protect the consumer; to conduct the 
federal aspects of federal-state programs of social security where need is the 
basis of payment to beneficiaries; to administer all federal eleemosynary, cor- 
rective, and penal institutions; and to administer probation and parole." This 
was a broad proposal that Congress did not approve. Instead of one depart- 
ment for all these purposes the following agencies now divide the work among 
them: 
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1. Federal Security Agency, including 

(a) United States Office of Education 

(b) Public Health Service 

(c) Social Security Board 

i— Bureau of Old-Age and Survivors Insurance 

ii— Bureau of Employment Security 

iii — Bureau of Public Assistance 

(d) Howard University 

(e) St. Elizabeth's Hospital 

2. Veterans Administration 

3. National Housing Agency 

4. Department of Commerce 

(a) Bureau of the Census 

(b) Bureau of Standards 

5. Department of Interior 

(a) Office of Indian Affairs 

(b) Bureau of Mines 

6. Department of Agriculture 

(a) Graduate School 

(b) Extension Service 

(c) Agricultural Research Administration 

i— Bureau of Human Nutrition and Home Economics 

ii— Office of Experiment Stations 

In these agencies, and they are not all, one senses the wide sweep of the 
nation's services to education, research, health, and welfare. The Veterans 
Administration and the Office of Indian Affairs include a wide range of serv- 
ices each, while others like the Bureau of Standards have only one principal 
function, in this case scientific research. 

PUBLIC EDUCATION 

The state and local governments retain primary responsibility for public 
educational policies, finance, and administration in the United States. The 
national government contributes funds and programs in particular fields (agri- 
cultural, mechanical, and home economics education, and vocational rehabili- 
tation, for example), guidance, tuition, and support for the education of vet- 
erans, research and leadership in education generally (Office of Education) 
and scientific research on many subjects. Future developments in this field 
are likely to include (1) a new program for the promotion of scientific research, 
partly within the government and partly in universities and research insti- 
tutes; and (2) substantial grants-in-aid to the states on the basis of need for 
the support of elementary and secondary education. It is known that some 
states of low average income are paying proportionately more than others to 
support education, and that they are still falling short of being able to com 
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pete with others in quality. When they see that their school graduates, edu- 
cated by them at considerable cost, go in large numbers to other states to 
make their careers, these states feel that they have adequate reason for re- 
questing more national support of education. 

The proposals for a nation-wide program of scientific research to be sup- 
ported by national government appropriations are an outgrowth of the experi- 
ence in World War II. During that conflict the Office of Scientific Research 
and Development achieved marvels for the nation in developing radar, the 
proximity fuse, the atomic bomb, and many other less spectacular inventions, 
while other emergency agencies of the government did outstanding work in 
the social sciences and other fields. It is well known, however, that it was nip 
and tuck between German and American scientists as to which would first 
produce the atomic bomb, and that the Germans led in rocket bombs and in 
jet-propelled planes. Defense considerations alone argue strongly, therefore, 
in favor of national support for a program of research to keep this nation well 
in the lead in scientific progress. Most inventions will probably have more 
peacetime than wartime uses. Congress has shown a friendly interest in the 
proposals for scientific research, but has not yet agreed upon a definite bill. 
Its already generous support of research in agriculture and other fields makes 
it reasonable to expect that it will not long delay in passing some general 
research measure. 

PUBLIC HEALTH 

Beginnings of Public Health Work. Public health work began historically 
in the United States with the governments of towns and cities. They received 
powers even before 1800 to abate nuisances and to establish pesthouscs and 
quarantine. In England this function reached the level where the national 
government provided for it in part in 1848, but in the United States it reached 
the state level for the first time in 1869 when Massachusetts established a state 
department of health. The national government had in 1798 established a 
Marine Hospital Service to look after the health of American sailors. The 
quarantine work with respect to ships entering American ports remained a 
local service, with some exceptions, until 1878 when it was assigned by act 
of Congress to the Marine Hospital Service. This service was given extended 
health functions and a change of name in 1902, and in 1912 it became the 
United States Public Health Service. Today, in addition to private associations 
that work in this field, organized public health work exists at all levels of 
government, national, state, and local. 

National Agencies for Public Health. In the national government the prin- 
cipal agency concerned with the public health is the Public Health Service, 
now in the Federal Security Agency. This bureau carries on extensive surveys 
and investigations into the administration of public health measures, compiles 
and publishes excellent reports and statistics of use to all state and local health 
agencies, and enforces various quarantine laws and other statutes and regu- 
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lations. It supplies, also, responsible leadership in national drives on par- 
ticular diseases. The Food and Drug Administration, also in the Federal Se- 
curity Agency, aids in preventing the sale of dangerous foods, drinks, and 
drugs. Under the Social Security Act, Congress has provided for substantial 
aid to the states for maternal and child health, and for the promotion of 
health education, health demonstration projects, and the training of public 
health personnel. Indeed the reorganization of 1939 and 1940 that created the 
Federal Security Agency has given the nation for the first time a strong unified 
organization to lead the fight on disease. 

Postwar Public Health Measures. Congress has already enacted measures 
for a general revamping and improvement of the medical and hospital services 
for all men and women who served in the armed forces in World War II. 
These services will reach a considerable part of the population, but this is 
not all. The President has proposed a program of prepaid medical care under 
national government auspices for the entire nation, together with a scheme 
of insurance benefits during periods of sickness. In making his proposal he 
pointed out that nearly 5 million men were rejected for military service during 
World War II because of physical or mental defects, many of which might 
have been prevented or corrected by proper medical care. The President's plan 
is certainly an impressive one, but it will cost a great deal of money, and Con- 
gress does not appear to be ready for it. 

SOCIAL WELFARE 

Early Indifference of National Government. Throughout the long develop- 
ment of social welfare work as a local and state function the national govern- 
ment held somewhat aloof. The Indians were finally accepted as a national 
charge, the Red Cross was chartered, and the veterans of the wars were pro- 
vided for; but the general population and its needs for welfare work fell out- 
side the ken of the national authorities. One little measure raised the impor- 
tant question of principle. Congress in 1921 passed the Sheppard-Towner Act, 
making a small appropriation each year for 5 years to assist the state health 
departments in carrying on conferences, clinics, and instruction for expectant 
mothers, in order to reduce the toll of deaths of both babies and mothers. 
Most of the states entered heartily into the program, and with apparently good 
results. The Supreme Court sustained the act as constitutional against attacks 
by both private parties and a dissenting state. 1 The Court held that neither 
the taxpayer nor the state had any standing in Court to contest the govern- 
, ment's expenditure. Nevertheless Congress apparently decided that this was 
no proper function of the national government, and the act was allowed to 
expire in 1926. 

The great depression raised the question of the national government's re- 
sponsibility in a new and burning form. President Hoover, recalling the stand 

1 Frothingham v. Mellon, and Massachusetts v, Mellon (1923), 262 U. S. 447. 
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taken 40 years earlier by President Cleveland, held that direct relief for the 
unemployed was the responsibility of state and local governments, and of pri- 
vate relief associations. The opposition argued that unemployment was na- 
tional in its scope; that it was the result of the breakdown of the national 
economic system; and that the state and local governments simply did not 
have the resources to cope with the situation. Congress in 1932 authorized the 
RFC to lend money to the states for relief purposes. 

The New Deal in Welfare Work. The Democratic party came into power 
in 1933 committed to a policy of national action to end the depression. Con- 
gress promptly authorized the loans necessary for a large national program of 
relief and public works. A quicker and more complete reversal of national 
policy has seldom been seen. The years 1933 and 1934 were notable for the 
provisions made for relief and public works expenditures, and the year 193$ 
marked a further step forward with the adoption of the Social Security Act. 
Finally, federal interest in adequate housing was expressed through a number 
of statutory enactments. Defending his social welfare program in 1934 Presi- 
dent Roosevelt argued, "If, as our Constitution tells us, our federal govern- 
ment was established among other things ‘to promote the general welfare/ it 
is our plain duty to provide for that security upon which welfare depends.” 2 

FERA. In 1933 Congress authorized the creation of the Federal Emergency 
Relief Administration (FERA) under an administrator to be appointed by 
the President. Large sums, including what was left of the $300,000,000 that 
the RFC was to lend to states for relief purposes, were made available to this 
new unit. The administrator soon recruited a staff and issued regulations con- 
cerning the expenditure of the funds. Grants were made to the states from the 
federal funds. In part the states had to match the grants with equal or larger 
amounts; in part the grants were unrestricted, so as to take care of the most 
needy states. States had to submit their plans for spending the money granted, 
and were required to provide adequate personnel and investigators, i.e., social 
workers, to assist in the work in the counties and other local units. Millions of 
dollars soon began to flow to the states. 

PWA. The National Industrial Recovery Act of 1933 provided an appro- 
priation of over $3 billion for financing public works as a means of putting 
menl to work. The national government used some of these funds directly, 
but in the main they went to state and local governments for highways, public 
buildings, utilities, and "self-liquidating projects.” Housing was one of the 
things to be encouraged under these funds. Outright grants were made for 
approved public works up to 30 per cent of the cost; loans could be made for 
the additional 70 per cent. Wage and hour provisions were stipulated to pro- 
tect those employed on the new public works. Difficulties were encountered 
in getting this program under way, and there was considerable delay in getting 
building projects started. 

2 Message to Congress, June 8, 1934, quoted in Josephine C. Brown, Public Relief, 1929- 
i939>P-55- 
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Later Changes in National Relief Programs. Near the end of 1933, with 
millions of men still unemployed and needy, the President allocated addi- 
tional millions to FERA for a Civil Works program (CWA) with the inten- 
tion of putting a million or more men to work quickly on projects of local 
importance, though not necessarily permanent in their nature as in the case 
of PWA. Naturally there were many “made work” projects, but the desired 
result was quickly and effectively achieved. In the spring of 1934, CWA was 
discontinued, but Congress made additional appropriations for FERA. Other 
relief and works measures of 1933 and 1934 provided for Emergency Conserva- 
tion Work (the Civilian Conservation Corps), and for drought relief, among 
other things. In short, from March, 1933, to the middle of 1935, the national 
government was principally concerned with measures of immediate attack 
upon unemployment. The decision was soon reached that PWA should be 
discontinued and that national help for direct relief should be ended also as 
quickly as the state and local governments could assume the burden. It was 
agreed, however, that the national government should continue with a pro- 
gram of employment for those capable of working. A new act passed in 1935 
provided, therefore, for the Works Progress Administration (WPA). 

WPA. With the liquidation of the FERA in 1935 the care of the unem- 
ployables was turned back to the states and localities. The WPA became the 
major unit in the national works program, undertaking to provide employment 
for the needy unemployed on useful projects at a so-called security wage. In 
practice the distinction between employables and unemployables was not 
strictly maintained largely because local and state funds for direct relief were 
inadequate. WPA employment reached 3 million at the beginning of 1936 
and began to taper off. But the program expanded again at the end of 1937. 
After 1939, WPA was called Work Projects Administration. With defense 
employment increasing at that time, WPA appropriations were reduced and 
the works program restricted, and the President authorized its liquidation on 
December 4, 1942. 

The Social Security Program. In 1935 Congress and the administration un- 
dertook the establishment of a permanent program of social security on a 
national scale. This program is intended to meet the permanent needs of the 
aged, the unemployed, mothers and dependent children, the blind, and sev- 
eral other classes. It also makes certain provisions for public health work. In 
the main the law provides for national aid to state governments to attain these 
ends, but one feature of the program, compulsory old-age insurance, is strictly 
a national measure. This program was discussed in the preceding chapter. 

Assistance for the Needy Aged. The second method by which the Social 
Security Act provides for the security of old people is a plan of encouraging 
states by federal aid to provide assistance to the needy aged. While the con- 
tributory old-age insurance plan was nation-wide in scope, federally adminis- 
tered, and compulsory, the noncontributory, old-age assistance plan benefits 
needy aged people only in those states that pass the necessary laws. The act 
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provides a cooperative federal-state relationship in which the state initiates 
and administers the old-age assistance law and the national government pays 
half the cost of the assistance given, but not over $20 a month for each indi- 
vidual. In order to receive federal grants, the states must set up plans that 
conform to federal standards of procedure and administration, and to age, 
residence, and citizenship requirements for recipients. By the close of 1938 
all states were administering old-age assistance under plans approved by the 
Social Security Board. 

In addition to its $20 a month maximum for each case, the national gov- 
ernment adds 5 per cent to its contribution to each state to help pay for the 
administration of the system. Naturally, as the principal contributor to the 
administrative costs of these state acts, the national government has laid down 
some rather definite rules about state personnel and about the tests of need 
and age that are to be applied to aged applicants for assistance. 

Other Security Provisions. The provisions for old age and for unemploy- 
ment are the principal and the most expensive parts of the whole social se- 
curity plan. The law provides also for national grants to the states for aid to 
dependent children and mothers, to crippled children, to child welfare serv- 
ices, and to maternity and infancy services. Other provisions of the law cover 
national aid to the needy blind, to be administered through the states, and 
assistance to public health work and vocational rehabilitation services. In all 
these cases the appropriate national authorities have a right to insist that the 
states receiving the aid present and carry out acceptable plans of work, but it 
is the states that control actual expenditures. 

Administration of New Social Welfare Laws. The social security program 
of the national government passed out of its experimental stage with the crea- 
tion in 1939 of the Federal Security Agency. 3 Headed by one man who sits 
with the cabinet, this is a national social welfare department in everything but 
name. Brought together in this agency are those government units that are 
vested with responsibility to provide security against the hazards of old age, 
unemployment, illness, and accident as well as assistance for public health 
and education — the Office of Education, Public Health Service, Social Se- 
curity Board, Food and Drug Administration, and several others. 

National administration of the principal social security measures is vested 
in the Social Security Board of the Federal Security -Agency. This board con- 
sists of three members appointed by the President with Senate consent. The 
standards of its administrative and personnel policies have been very high. 
In carrying out its duties, also, it has insisted on improved standards in the 
state governments that are to participate in the program. The states have been 
compelled in a number of cases to reorganize their welfare departments, to 

8 The constitutionality of the Social Security Act has been fully sustained by the Supreme 
Court. Steward Machine Co. v. Davis (1937), 301 U. S. 548, 57 S. Ct. 883; Helvering v. 
Davis (1937), 3 01 U. S. 619, 672, 57 S. Ct. 904. See also Carmichael v. Southern Coal and 
Coke Co. (1937), 301 U. S. 495, 57 S. Ct 868. 
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create new state departments for employment security, to ensure better ad- 
ministration in the local units, and to adopt a merit system of employment. 
The years since 1933 have seen more important changes in state and local 
welfare organization than any comparable period in American history, and 
it cannot be doubted that most of the changes have been improvements. 

Criticisms of Social Security. Aside from the administrative difficulties of 
a national-state system, the security program has been criticized on many 
grounds. From one side comes the criticism that the plan is wholly inadequate, 
that agricultural labor, domestics, and others should somehow be included, 
and that the amounts guaranteed and provided for different purposes are in- 
sufficient. There is, of course, never any end to demands of this kind, and yet 
there are ways in which the laws can be extended with some reasonable pros- 
pect of success. From another side come the criticisms that the payroll taxes 
are a burden on industry, and tend to reduce employment instead of helping 
it. Provisions for social and economic security, it is claimed, have a tendency 
to make for a static society, with lowered production and diminished chance 
of progress. Serious questions are also raised concerning the entire national 
budget and the public debt. Increased taxes and expenditures at this time for 
a future social security, think some, are of doubtful financial wisdom. Never- 
theless the President and the Social Security Board find much support for 
their recent proposals for further extensions of the social security system and 
for increases in the amounts of various benefit payments. No one talks seri- 
ously of abandoning or even reducing the scope of the present social security 
and. social welfare program. 


PUBLIC HOUSING 

The Housing Problem. In the early days of American expansion, housing 
concerned legislators mainly in terms of protection against fires and structural 
defects. Beyond such minimum and negative regulations, men could build 
houses and rent them pretty much as they pleased. In point of time, inade- 
quate and unsafe housing for low-income groups has existed since the indus- 
trialization of the western world. The tremendous growth of cities was in part 
an accretion of ramshackle shanties and desolate tenements. Faced with the 
picture of immigrant populations huddled in such places, city governments 
began by the end of the Civil War to enact building codes prescribing per- 
missible building standards. The codes did little or nothing to eliminate exist- 
ing slums, and generally failed to prevent new ones from arising. In the latter 
years of the nineteenth century, the settlement movement under Jane Addqms 
and Lillian Wald took up housing reform and the improvement of living con- 
ditions. Yet in 1930 more than one-half million families in New York lived 
in “old-law tenements” condemned 40 years previously by Jacob Riis as sub- 
standard and unfit. Private enterprise had failed to build dwellings for the 
urban poor; public regulation in itself could produce no low-cost housing. 
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Early Governmental Activities. Given the housing need, four possible 
methods or a combination of methods presented themselves: (a) to increase 
the real income of workers; (b) to reduce by voluntary methods the profits of 
builders; (c) to reduce building standards; and (d) to build houses with gov- 
ernmental aid. The feasibility of the fourth method was well demonstrated by 
New York, the city often called the American laboratory of low-rent housing, 
as well as by the national government in defense housing during World War I. 
With the enactment of the 1926 New York state housing law, an American 
governmental unit for the first time undertook positively to stimulate the 
building of low-cost houses. Despite the success of New York's attempts, no 
other state followed in its footsteps. Finally confronted with the full force of 
depression Congress in 1932 passed the Emergency Relief and Construction 
Act authorizing the Reconstruction Finance Corporation to make loans to 
limited dividend companies for the construction of low-cost housing projects. 
In the main, however, the object of the act was to stimulate employment. This 
indirect governmental attack on the housing problem has continued to be the 
typical American approach. The housing result of the 1932 act was practi- 
cally nil. Slums continued to exact an increasing toll. Government surveys 
indicated that 1 out of 6 dwellings in cities was overcrowded, unsafe, or unfit 
for habitation according to the standard set. In rural areas, x out of 2 dwellings 
was inadequate in some important respect. 

New Deal Legislation. Beginning in 1932, the national government turned 
toward the alleviation of the worst effects of economic collapse. The fore- 
closure of mortgages on homes had reached an appalling rate. In order to 
bolster the deteriorating home-financing system of the country, Congress cre- 
ated a number of agencies. (1) The Federal Home Loan Bank system was 
established to provide a credit reserve for home-financing institutions so that 
they might provide more adequate housing credit facilities. (2) Supplementing 
the long-run job of the Federal Home Loan Banks, the Home Owners' Loan 
Corporation was created for the immediate relief of distressed home owners. 
The HOLC was authorized to grant long-term mortgage loans at low interest 
rates to those who were in urgent need of funds for the protection or recovery 
of homes and who were unable to procure the money elsewhere. (3) The Fed- 
eral Housing Administration was created to encourage new private home 
building and modernization by insuring lending institutions against losses on 
loans and by offering time-payment financing to the borrower at a low rate. 
(4) In 1937 the United States Housing Authority was created to eliminate 
unsafe and unsanitary housing conditions and to relieve the acute shortage 
of decent low-cost dwellings by subsidizing local public projects for slum 
clearance and low-cost housing that could not be supported on a commercial 
basis. 

As a whole the New Deal housing program was designed to ease home 
financing, to prevent wholesale mortgage foreclosures on private homes, and 
to stimulate employment in the home construction industry. It achieved 
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valuable results in these directions but failed to improve appreciably the 
housing standards of the lowest income groups. Not until the adoption of the 
United States Housing Act and the creation of the USIIA in 1937 did Con- 
gress adopt a policy of aiding and encouraging local public housing agencies 
to provide for public slum-clearance and housing construction. The USHA 
made loans to local housing authorities on approved slum-clearance and hous- 
ing projects. These loans bore interest at the 'going federal rate” plus one- 
half of 1 per cent, and could run for 60 years. The local housing agency had 
to supply 10 per cent of the project cost. In addition USHA made annual sub- 
sidies over a period not exceeding 60 years to assist in achieving and main- 
taining the low-rent character of a housing project. To supplement annual 
federal subsidies, annual local contributions had to be made in an amount 
equal to at least one-fifth of the annual federal subsidy. Tenants for USHA 
projects were to be selected from families in the lowest income groups. 

Congress authorized USHA to make loans to local housing authorities up 
to $800,000,000 total. Thereafter it failed to grant further appropriations, and 
the whole USHA program was slowed down. In 1940 the rehousing program 
under USHA had affected only 650,000 persons. Even immediate expansion 
would still have left large blocs of the population without adequate housing. 

Defense and War Housing. Then came the defense emergency and World 
War II. This suddenly changed the focus and the tempo of national housing 
activities. Housing had to be provided at once for the defense industries and 
in boom town areas. Congress legislated promptly to liberalize loans to local 
housing authorities for defense housing, and it also authorized direct construc- 
tion of defense housing by a new national agency, the Federal Public Housing 
Agency (FPHA). Because of the necessity for both speed and economy the 
new legislation authorized inexpensive types of housing that could be torn 
down again when the need for it had passed away after the war. At the same 
time, to protect the public generally OPA established controls over rents in 
all war production areas. 

The Postwar Housing Situation. When the fighting had ended and the 
veterans began to return home nearly every urban center experienced an acute 
housing shortage. Moveable housing units like trailers were transferred from 
certain defense plant areas where industry had stopped but these at best pro- 
vided very little relief. Once more the national government was called upon 
to act. The National Housing Agency, a creation of the war period, which 
drew into one organization the various national government agencies that 
are concerned with housing, was requested by the President to prepare gener- 
ous plans to meet the housing crisis. On February 8, 1946, the President laid 
before Congress a plan to expedite the building in 1946 and 1947 of nearly 
3 million new moderate-priced homes, mostly through private enterprise but 
with government subsidies to stimulate the nroduction of the needed ma- 
terials. 
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THE NEW SOCIAL ROLE OF THE NATIONAL GOVERNMENT 

Even this hasty review of what the national government has done in a little 
over a dozen years of depression, war, and reconversion to promote the public 
welfare suggests what a revolution has taken place in national public policy. 
Whereas at one time the national government did almost nothing in the social 
welfare field, today it has a positive, comprehensive, and expanding program. 
Public education, public health, social welfare and social security programs, 
and both private and public housing have been quickened, expanded, and im- 
proved by national action. 

It is not that the national government has moved in to occupy these fields 
in a monopolistic way. Quite the contrary, its main efforts have been to aid 
individuals to get on their feet and to assist state and local governments to 
carry their proper responsibilities. While giving aid the national government 
has insisted that the state and local governments meet certain minimum stand- 
ards, but far from weakening state and local administrations this policy has 
actually strengthened them. They are assured, also, of regular financial aid for 
their services, and they know that in emergencies like the housing crisis of 
1946 the nation stands ready to step in with more aid. This is indeed some- 
thing new in American public policy. Its potentialities for the future are 
nearly unlimited. 
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THE CONSTITUTION OF THE UNITED STATES OF AMERICA 1 


We the People of the United States, in Order to form a more perfect Union, 
establish Justice, insure domestic Tranquility, provide for the common de- 
fence, promote the general Welfare, and secure the Blessings of Liberty to 
ourselves and our Posterity, do ordain and establish this Constitution for 
the United States of America. 


ARTICLE I. 

Section i. All legislative Powers herein granted shall be vested in a Con- 
gress of the United States, which shall consist of a Senate and House of Repre- 
sentatives. 

Section 2. The House of Representatives shall be composed of Members 
chosen every second Year by the People of the several States, and the Electors 
in each State shall have the Qualifications requisite for Electors of the most 
numerous Branch of the State Legislature. 

No Person shall be a Representative who shall not have attained to the Age • 
of twenty-five Years, and been seven Years a Citizen of the United States, and 
who shall not, when elected, be an Inhabitant of that State in which he shall 
be chosen. 

[Representatives and direct Taxes shall be apportioned among the several 
States which may be included within this Union, according to their respective 
Numbers, which shall be determined by adding to the whole Number of free 
Persons, including those bound to Service for a Term of Years, and excluding 
Indians not taxed, three fifths of all other Persons.] The actual Enumeration 
shall be made within three Years after the first Meeting of the Congress of 
the United States, and within every subsequent Term of ten Years, in such 
Manner as they shall by Law direct. The Number of Representatives shall not 
exceed one for every thirty Thousand, but each State shall have at Least one 
Representative; and until such' enumeration shall be made, the State of New 
Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island 
and Providence Plantations one, Connecticut five, New-York six, New Jersey 
four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Caro- 
lina five, South Carolina five, and Georgia three. 

1 This version of the Constitution is that published by the Office of Education,* 
United States Department of the Interior, in 1935. It follows the original document 
closely in matters of spelling and capitalization. 
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When vacancies happen in the Representation from any State, the Executive 
Authority thereof shall issue Writs of Election to fill such Vacancies. 

The House of Representatives shall chuse their Speaker and other Officers; 
and shall have the sole Power of Impeachment. 

Section 3. The Senate of the United States shall be composed of two 
Senators from each State, chosen by the Legislature thereof, for six Years; and 
each Senator shall have one Vote. 

Immediately after they shall be assembled in Consequence of the first Elec- 
tion, they shall be divided as equally as may be into three Classes. The Seats 
of the Senators of the first Class shall be vacated at the Expiration of the second 
Year, of the second Class at the Expiration of the fourth Year, and of the third 
Class at the Expiration of the sixth Year, so that one-third may be chosen 
every second Year; and if Vacancies happen by Resignation, or otherwise, dur- 
ing the Recess of the Legislature of any State, the Executive thereof may make 
temporary Appointments until the next Meeting of the Legislature, which shall 
then fill such Vacancies. 

No Person shall be a Senator who shall not have attained to the Age of thirty 
Years, and been nine Years a Citizen of the United States, and who shall not, 
when elected, be an Inhabitant of that State for which he shall be chosen. 

The Vice President of the United States shall be President of the Senate, but 
shall have no Vote, unless they be equally divided. 

The Senate shall chuse their other Officers, and also a President pro tempore, 
in the absence of the Vice President, or when he shall exercise the Office of Presi- 
dent of the United States. 

The Senate shall have the sole Power to try all Impeachments. When sitting 
for that Purpose, they shall be on Oath or Affirmation. When the President of 
the United States is tried, the Chief Justice shall preside: And no Person shall 
be convicted without the Concurrence of two thirds of the Members present. 

Judgment in Cases of Impeachment shall not extend further than to removal 
from Office, and disqualification to hold and enjoy any Office of honor, Trust 
or Profit under the United States: but the Party convicted shall nevertheless 
be liable and subject to Indictment, Trial, Judgment and Punishment, accord- 
ing to Law. 

Section 4. The Times, Places and Manner of holding Elections for Senators 
and Representatives, shall be prescribed in each State by the Legislature thereof; 
but the Congress may at any time by Law make or alter such Regulations, 
except as to the Places of 'Chusing Senators. 

The Congress shall assemble at least once in every Year, and such Meeting 
shall be on the first Monday in December, unless they shall by Law appoint 
a different Day. 

Section 5. Each House shall be the Judge of the Elections, Returns and 
Qualifications of its own Members, and a Majority of each shall constitute a 
Quorum to do Business; but a smaller Number may adjourn from day to day, 
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and may be authorized to compel the Attendance of absent Members, in such 
Manner, and under such Penalties as each House may provide. 

Each House may determine the Rules of its Proceedings, punish its Mem- 
bers for disorderly Behavior, and, with the Concurrence of two thirds, expel a 
Member. 

Each House shall keep a Journal of its Proceedings, and from time to time 
publish the same, excepting such Parts as may in their Judgment require 
Secrecy; and the Yeas and Nays of the Members of either House on any 
question shall, at the Desire of one fifth of those Present, be entered on the 
Journal. 

Neither House, during the Session of Congress, shall, without the Consent 
of the other, adjourn for more than three days, nor to any other Place than 
that in which the two Houses shall be sitting. 

Section 6. The Senators and Representatives shall receive a Compensation 
for their Services, to be ascertained by Law, and paid out of the Treasury of 
the United States. They shall in all Cases, except Treason, Felony and Breach 
of the Peace, be privileged from Arrest during their Attendance at the Session 
of their respective Houses, and in going to and returning from the same; and 
for any Speech or Debate in either House, they shall not be questioned in any 
other Place. 

No Senator or Representative shall, during the Time for which he was elected, 
be appointed to any civil Office under the Authority of the United States, which 
shall have been created, or the Emoluments whereof shall have been encreased 
during such time; and no Person holding any Office under the United States, 
shall be a Member of either House during his Continuance in Office. 

Section 7. All Bills for raising Revenue shall originate in the House of 
Representatives; but the Senate may propose or concur with Amendments as 
on other Bills. 

Every Bill which shall have passed the House of Representatives and the 
Senate, shall, before it become a Law, be presented to the President of the 
United States; If he approve he shall sign it, but if not he shall return it, with 
his Objections to that House in which it shall have originated, who shall enter 
the Objections at large on their Journal, and proceed to reconsider it. If after 
such Reconsideration two thirds of that House shall agree to pass the Bill, it 
shall be sent, together with the Objections, to the other House, by which it shall 
likewise be reconsidered, and if approved by two thirds of that House, it shall 
become a Law, But in all such Cases the Votes of both Houses shall be deter- 
mined by Yeas and Nays, and the Names of the Persons voting for and against 
the Bill shall be entered on the Journal of each House respectively. If any 
Bill shall not be returned by the President within ten Days (Sundays excepted) 
after it shall have been presented to him, the Same shall be a Law, in like 
Manner as if he had signed it, unless the Congress by their Adjournment prevent 
its Return, in which Case it shall not be a Law. 
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Every Order, Resolution, or Vote to which the Concurrence of the Senate and 
House of Representatives may be necessary (except on a question of Adjourn- 
ment) shall be presented to the President of the United States; and before the 
Same shall take Effect, shall be approved by him, or being disapproved by him, 
shall be repassed by two thirds of the Senate and House of Representatives, 
according to the Rules and Limitations prescribed in the Case of a Bill. 

Section 8 . The Congress shall have Power To lay and collect Taxes, Duties, 
Imposts and Excises, to pay the Debts and provide for the common Defence 
and general Welfare of the United States; but all Duties, Imposts and Excises 
shall be uniform throughout the United States; 

To borrow money on the credit of the United States; 

To regulate Commerce with foreign Nations, and among the several States, 
and with the Indian Tribes; 

To establish an uniform Rule of Naturalization, and uniform Laws on the 
subject of Bankruptcies throughout the United States; 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the 
Standard of Weights and Measures; 

To provide for the Punishment of counterfeiting the Securities and current 
Coin of the United States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and useful Arts, by securing for limite 
Times to Authors and Inventors the exclusive Right to their respective Writings 
and Discoveries; 

To constitute Tribunals inferior to the supreme Court; 

To define and punish Piracies and Felonies committed on the high Seas, and 
Offenses against the Law of Nations; 

To declare War, grant Letters of Marque and Reprisal, and make Rules con- 
cerning Captures on Land and Water; 

To raise and support Armies, but no Appropriation of Money to that Use 
shall be for a longer Term than two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and naval 
Forces; 

To provide for calling forth the Militia to execute the Laws of the Union, 
suppress Insurrections and repel Invasions; 

To provide for organizing, arming, and disciplining the Militia, and for 
governing such Part of them as may be employed in the Service of the United 
States, reserving to the States respectively, the Appointment of the Officers, 
and the Authority of training the Militia according to the discipline prescribed 
by Congress; 

To exercise exclusive Legislation in all Cases whatsoever, over such District 
(not exceeding ten Miles square) as may, by Cession of particular States, and 
the acceptance of Congress, become the Seat of the Government of the United 
States, and to exercise like Authority over all Places purchased by the Consent 
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of the Legislature of the State in which the Same shall be, for the Erection 
of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings; — And 

To make all Laws which shall be necessary and proper for carrying into 
Execution the foregoing Powers, and all other Powers vested by this Constitution 
in the Government of the United States, or in any Department or Officer thereof. 

. Section 9. The Migration or Importation of such Persons as any of the 
States now existing shall think proper to admit, shall not be prohibited by the 
Congress prior to the Year one thousand eight hundred and eight, but a tax 
or duty may be imposed on such Importation, not exceeding ten dollars for each 
Person. 

The privilege of the Writ of Habeas Corpus shall not be suspended, unless 
when in Cases of Rebellion or Invasion the public Safety may require it. 

No Bill of Attainder or ex post facto Law shall be passed. 

No capitation, or other direct, Tax shall be laid unless in Proportion to the 
Census or Enumeration herein before directed to be taken. > 

No Tax or Duty shall be laid on Articles exported from any State. 

No Preference shall be given by any Regulation of Commerce or Revenue 
to the Ports of one State over those of another: nor shall Vessels bound to, or 
from, one State, be obliged to enter, clear, or pay Duties in another. 

No Money shall be drawn from the Treasury, but in Consequence of Appro- 
priations made by Law; and a regular Statement and Account of the Receipts 
and Expenditures of all public Money shall be published from time to time. 

No Title of Nobility shall be granted by the United States: And no Person 
holding any Office of Profit or Trust under them, shall, without the Consent 
of the Congress, accept of any present, Emolument, Office, or Title, of any kind 
whatever, from any King, Prince, or foreign State. 

Section 10. No State shall enter into any Treaty, Alliance, or Confedera- 
tion; grant Letters of Marque and Reprisal; coin Money; emit Bills of Credit; 
make any Thing but gold and silver Coin a Tender in Payment of Debts; pass 
any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of 
Contracts, or grant any Title of Nobility. 

No State shall, without the Consent of the Congress, lay any Imposts or 
Duties on Imports or Exports, except what may be absolutely necessary for 
executing its inspection Laws: and the net Produce of all Duties and Imposts, 
laid by any State on Imports or Exports, shall be for the Use of the Treasury 
of the United States; and all such Laws shall be subject to the Revision and 
Control of the Congress. 

No State shall, without the Consent of Congress, lay any duty of Tonnage, 
keep Troops, or Ships of War in time of Peace, enter into any Agreement or 
Compact with another State, or with a foreign Power, or engage in War, unless 
actually invaded, or in such imminent Danger as will not admit of delay. 
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ARTICLE H. 

Section i. The executive Power shall be vested in a President of the United 
States of America. He shall hold his Office during the Term of four Years, 
and, together with the Vice-President, chosen for the same Term, be elected, 
as follows 

Each State shall appoint, in such Manner as the Legislature thereof may 
direct, a Number of Electors, equal to the whole Number of Senators and 
Representatives to which the State may be entitled in the Congress: but no 
Senator or Representative, or Person holding an Office of Trust or Profit under 
the United States, shall be appointed an Elector. 

[The Electors shall meet in their respective States, and vote by Ballot for 
two persons, of whom one at least shall not be an Inhabitant of the same State 
with themselves. And they shall make a List of all the Persons voted for, and 
of the Number of Votes for each ; which List they shall sign and certify, and 
transmit sealed to the Seat of the Government of the United States, directed 
to the President of the Senate. The President of the Senate shall, in the Pres- 
ence of the Senate and House of Representatives, open all the Certificates, and 
the Votes shall then be counted. The Person having the greatest Number 
of Votes shall be the President, if such Number be a Majority of the whole 
Number of Electors appointed; and if there be more than one who have such 
Majority, and have an equal Number of Votes, then the House of Representa- 
tives shall immediately chuse by Ballot one of them for President; and if no 
Person have a Majority, then from the five highest on the List the said House 
shall in like Manner chuse the President. But in chusing the President, the 
Votes shall be taken by States, the Representation from each State having one 
Vote; A quorum for this Purpose shall consist of a Member or Members from 
two-thirds of the States, and a Majority of all the States shall be necessary to 
a Choice. In every Case, after the Choice of the President, the Person having 
the greatest Number of Votes of the Electors shall be the Vice President. But 
if there should remain two or more who have equal Votes, the Senate shall chuse 
from them by Ballot the Vice-President.] 

The Congress may determine the Time of chusing the Electors, and the Day 
on which they shall give their Votes; which Day shall be the same throughout 
the United States. 

No person except a natural born Citizen, or a Citizen of the United States, 
at the time of the Adoption of this Constitution, shall be eligible to the Office 
of President; neither shall any Person be eligible to that Office who shall not 
have attained to the Age of thirty-five Years, and been fourteen Years a Resi- 
dent within the United States. 

In Case of the Removal of the President from Office, or of his Death, Resigna- 
tion, or Inability to discharge the Powers and Duties of the said Office, the same 
shall devolve on the Vice President, and the Congress may by Law provide for 
the Case of Removal, Death Resignation or Inability, both of the President 



THE CONSTITUTION OF THE UNITED STATES 565 

and Vice President, declaring what Officer shall then act as President, and such 
Officer shall act accordingly, until the Disability be removed, or a President 
shall be elected. 

The President shall, at stated Times, receive for his Services, a Compensa- 
tion, which shall neither be encreased nor diminished during the Period for 
which he shall have been elected, and he shall not receive within that Period 
any other Emolument from the United States, or any of them. 

Before he enter on the Execution of his Office, he shall take the following 
Oath or Affirmation: — “I do solemnly swear (or affirm) that I will faithfully 
execute the Office of President of the United States, and will to the best of my 
Ability, preserve, protect and defend the Constitution of the United States.” 

Section 2. The President shall be Commander in Chief of the Army and 
Navy of the United States, and of the Militia of the several States, when called 
into the actual Service of the United States; he may require the Opinion in 
writing, of the principal Officer in each of the executive Departments, upon 
any subject relating to the Duties of their respective Offices, and he shall have 
Power to Grant Reprieves and Pardons for Offenses against the United States, 
except in Cases of Impeachment. 

He shall have Power, by and with the Advice and Consent of the Senate, 
to make Treaties, provided two-thirds of the 'Senators present concur; and he 
shall nominate, and by and with the Advice and Consent of the Senate, shall 
appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme 
Court, and all other Officers of the United States, whose Appointments are not 
herein otherwise provided for, and which shall be established by Law: but the 
Congress may by Law vest the Appointment of such inferior Officers, as they 
think proper, in the President alone, in the Courts of Law, or in the Heads of 
Departments. 

The President shall have Power to fill up all Vacancies that may happen dur- 
ing the Recess of the Senate, by granting Commissions which shall expire at the 
End of their next Session. 

Section 3. He shall from time to time give to the Congress Information 
of the State of the Union, and recommend to their Consideration such Measures 
as he shall judge necessary and expedient; he may, on extraordinary Occa- 
sions, convene both Houses, or either of them, and in Case of Disagreement 
between them, with Respect to the Time of Adjournment, he may adjourn them 
to such Time as he shall think proper; he shall receive Ambassadors and other 
public Ministers; he shall take Care that the Laws be faithfully executed, and 
shall Commission all the Officers of the United States. 

Section 4. The President, Vice President and all civil Officers of the United 
States, shall be removed from Office on Impeachment for, and Conviction of, 
Treason, Bribery, or other high Crimes and Misdemeanors. 
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ARTICLE III. 

Section i. The judicial Power of the United States, shall be vested in one 
supreme Court, and in such inferior Courts as the Congress may from time to 
time ordain and establish. The Judges, both of the supreme and inferior Courts, 
shall hold their Offices during good Behaviour, and shall, at stated Times, 
receive for their Services a Compensation which shall not be diminished during 
their Continuance in Office. 

Section 2. The judicial Power shall extend to all Cases, in Law and Equity, 
arising under this Constitution, the Laws of the United States, and Treaties 
made, or which shall be made, under their Authority; — to all Cases affecting 
Ambassadors, other public Ministers and Consuls; — to all Cases of admiralty 
and maritime Jurisdiction; — to Controversies to which the United States shall 
be a Party; — to Controversies between two or more States; — between a State 
and Citizens of another State; — between Citizens of different States; — between 
Citizens of the same State claiming Lands under Grants of different States, 
and between a State, or the Citizens thereof, and foreign States, Citizens or 
Subjects. 

In all Cases affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be Party, the supreme Court shall have original 
Jurisdiction. In all the other Cases before mentioned, the supreme Court shall 
have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, 
and under such Regulations as the Congress shall make. 

The trial of all Crimes, except in Cases of Impeachment, shall be by Jury; 
and such Trial shall be held in the State where the said Crimes shall have been 
committed; but when not committed within any State, the Trial shall be at 
such Place or Places as the Congress may by Law have directed. 

Section 3. Treason against the United States, shall consist only in levying 
War against them, or in adhering to their Enemies, giving them Aid and Com- 
fort. No Person shall be convicted of Treason unless on the Testimony of two 
Witnesses to the same overt Act, or on Confession in open Court. 

The Congress shall have power to declare the Punishment of Treason, but 
no Attainder of Treason shall work Corruption of Blood, or Forfeiture except 
during the Life of the Person attainted. 

article iv. 

Section i. Full Faith and Credit shall be given in each State to the public 
Acts, Records, and judicial Proceedings of every other State. And the Congress 
may by general Laws prescribe the Manner in which such Acts, Records and 
Proceedings shall be proved, and the Effect thereof. 

' Section 2. The Citizens of each State shall be entitled to all Privileges and 
Immunities of Citizens in the several States. 

A Person charged in any State with Treason, Felony, or other Crime, who 
shall flee from Justice, and be found in another State, shall on demand of the 



THE CONSTITUTION OF THE UNITED STATES 5 67 

executive Authority of the State from which he fled, be delivered up, to be 
removed to the State having Jurisdiction of the Crime. 

No Person held to Service or Labour in one State, under the Laws thereof, 
escaping into another, shall, in Consequence of any Law or Regulation therein, 
be discharged from such Service or Labour, but shall be delivered up on Claim 
of the Party to whom such Service or Labour may be due. 

Section 3. New States may be admitted by the Congress into this Union; 
but no new State shall be formed or erected within the Jurisdiction of any 
other State; nor any State be formed by the Junction of twp or more States, 
or parts of States, without the Consent of the Legislatures of the States con- 
cerned as well as of the Congress. 

The Congress shall have Power to dispose of and make all needful Rules 
and Regulations respecting the Territory or other Property belonging to the 
United States; and nothing in this Constitution shall be so construed as to 
Prejudice any Claims of the United States, or of any particular State. 

Section 4. The United States shall guarantee to every State in this Union 
a Republican Form of Government, and shall protect each of them against 
Invasion; and on Application of the Legislature, or of the Executive (when the 
Legislature cannot be convened) against domestic Violence. 

ARTICLE V. 

The Congress, whenever two-thirds of both Houses shall deem it necessary, 
shall propose Amendments to this Constitution, or, on the Application of the 
Legislatures of two-thirds of the several States, shall call a Convention for 
proposing Amendments, which, in either Case, shall be valid to all Intents and 
Purposes, as part of this Constitution, when ratified by the Legislatures of 
three-fourths of the several States, or by Conventions in three-fourths thereof, 
as the one or the other Mode of Ratification may be proposed by the Congress; 
Provided that no Amendment which may be made prior to the Year One thou- 
sand eight hundred and eight shall in any Manner affect the first and fourth 
Clauses in the Ninth Section of the first Article; and that no State, without 
its Consent, shall be deprived of its equal Suffrage in the Senate. 

ARTICLE VI. 

All Debts contracted and Engagements entered into, before the Adoption of 
this Constitution, shall be as valid against the United States under this Consti- 
tution, as under the Confederation. 

This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof; and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the supreme Law of the Land; 
and the Judges in every State shall be bound thereby, any Thing in the Consti- 
tution or Laws of any State to the Contrary notwithstanding. 

The Senators and Representatives before mentioned, and the Members of 
the several State Legislatures, and all executive and judicial Officers, both of 



5^8 


THE CONSTITUTION OF THE UNITED STATES 


the United States and of the several States, shall be bound by Oath or Affirma- 
tion, to support this Constitution; but no religious Test shall ever be required 
as a Qualification to any Office or public Trust under the United States. 

ARTICLE VII. 

The Ratification of the Conventions of nine States shall be sufficient for the 
Establishment of this Constitution between the States so ratifying the Same. 
Done in Convention by the Unanimous Consent of the States present the 
Seventeenth Day of September in the Year of our Lord one thousand seven 
hundred and Eighty seven and of the Independence of the United States of 
America the Twelfth. In Witness whereof We have hereunto subscribed 
our Names. 

G° WASHINGTON 
Presidt and deputy jrom Virginia 
[Other signatures omitted.] 

Articles in Addition To, and Amendment Of, the Constitution of the 
United States of America, Proposed by Congress, and Ratified by the 
Legislatures of the Several States, Pursuant to the Fifth Article 
of the Original Constitution. 

[article i.] 

Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof ; or abridging the freedom of speech, or of the 
press ; or the right of the people peaceably to assemble, and to petition the Gov- 
ernment for a redress of grievances. 

[article ii.] 

A well regulated Militia, being necessary to the security of a free State, the 
right of the people to keep and bear Arms, shall not be infringed. 

[article III.] 

No Soldier shall, in time of peace be quartered in any house, without the 
consent of the Owner, nor in time of war, but in a manner to be prescribed 

by law. r _ 

[article iv.j 

The right of the people to be secure in their persons, houses, papers and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, supported by Oath or affirma- 
tion, and particularly describing the place to be searched, and the persons or 
things to be seized. 

[article v.] 

No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a Grand Jury, except in cases arising 
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in the land or naval forces, or in the Militia, when in actual service in lime 
of War or public danger; nor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law; nor shall private property be taken 
for public use, without just compensation. 

[article vi.] 

In all criminal prosecutions, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the crime 
shall have been committed, which district shall have been previously ascertained 
by law, and to be informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the Assistance of Counsel for his 

defence. r _ 

[article vii.] 

In suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a 
jury, shall be otherwise reexamined in any Court of the United States, than 
according to the rules of the common law. ' 

[article viii.] 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted. 

[article ix.] 

The enumeration in the Constitution, of certain rights, shall not be construed 
to deny or disparage others retained by the people. 

[article x.] 

The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people. 

[Amendments i-x, in force 1791.] 


ARTICLE XI. 


The Judicial power of the United States shall not be construed to extend 
to any suit in law or equity, commenced or prosecuted against one of the United 
States by Citizens of another State, or by Citizens or Subjects of any Foreign 
State. [1798.] 


article xn. 


The Electors shall meet in their respective states and vote by ballot for 
President and Vice-President, one of whom, at least, shall not be an inhabitant 
of the same state with themselves; they shall name in their ballots the person 
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voted for as President, and in distinct ballots the person voted for as Vice- 
President, and they shall make distinct lists of all persons voted for as Presi- 
dent, and of all persons voted for as Vice-President, and of the number of 
votes for each, which lists they shall sign and certify, and transmit sealed to 
the seat of the government of the United States, directed to the President of 
the Senate; — The President of the Senate shall, in presence of the Senate and 
House of Representatives, open all the certificates and the votes shall then be 
counted; — The person having the greatest number of votes for President, shall 
^be the President, if such number be a majority of the whole number of Electors 
appointed; and if no person have such majority, then from the persons having 
the highest numbers not exceeding three on the list of those voted for as Presi- 
dent, the House of Representatives shall choose immediately, by ballot, the 
President. But in choosing the President, the votes shall be taken by states, 
the representation from each state having one vote; a quorum for this purpose 
shall consist of a member or members from two-thirds of the states, and a 
majority of all the states shall be necessary to a choice. And if the House of 
Representatives shall not choose a President whenever the right of choice shall 
devolve upon them, before the fourth day of March next following, then the 
Vice-President shall act as President, as in the case of the death or other 
constitutional disability of the President. — The person having the greatest num- 
ber of votes as Vice-President, shall be the Vice-President, if such number be 
a majority of the whole number of Electors appointed, and if no person have 
a majority, then from the two highest numbers on the list, the Senate shall 
choose the Vice-President; a quorum for the purpose shall consist of two-thirds 
of the whole number of Senators, and a majority of the whole number shall 
be necessary to a choice. But no person constitutionally ineligible to the office 
of President shall be eligible to that of Vice-President of the United States. 
[1804.] 

ARTICLE XIII. 

Section i. Neither slavery nor involuntary servitude, except as a punish- 
ment for crime whereof the party shall have been duly convicted, shall exist 
within the United States, or any place subject to their jurisdiction. 

Section 2. Congress shall have power to enforce this article by appropriate 
legislation. [1865.] 

article xiv. 

Section i. All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law whigh shall 
abridge the privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction the equal protection of 
the laws. 

Section 2. Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number of persons 
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in each State, excluding Indians not taxed. But when the right to vote at any 
election for the choice of electors for President and Vice-President of the 
United States, Representatives in Congress, the Executive and Judicial officers 
of a State, or the members of the Legislature thereof, is denied to any of the 
male inhabitants of such State, being twenty-one years of age, and citizens 
of the United States, or in any way abridged, except for participation in 
rebellion, or other crime, the basis of representation therein shall be reduced 
in the proportion which the number of such male citizens shall bear to the 
whole number of male citizens twenty-one years of age in such State. 

Section 3. No person shall be a Senator or Representative in Congress, 
or elector of President and Vice-President, or hold any office, civil or military, 
under the United States, or under any State, who, having previously taken an 
oath, as a member of Congress, or as an officer of the United States, or as a 
member of any State legislature, or as an executive or judicial officer of any 
State, to support the Constitution of the United States, shall have engaged in 
insurrection or rebellion against the same, or given aid or comfort to the enemies 
thereof. But Congress may by a vote of two-thirds of each House, remove such 
disability. 

Section 4. The validity of the public debt of the United States, authorized 
by law, including debts incurred for payment of pensions and bounties for 
services in suppressing insurrection or rebellion, shall not be questioned. But 
neither the United States nor any State shall assume or pay any debt or 
obligation incurred in aid of insurrection or rebellion against the United States, 
or any claim for the loss or emancipation of any slave; but all such debts, 
obligations and claims shall be held illegal and void. 

Section 5. The Congress shall have power to enforce, by appropriate legis- 
lation, the provisions of this article. [1868.] 

article xv. 

Section i. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account of race, 
color, or previous condition of servitude — 

Section 2. The Congress shall have power to enforce this article by appro- 
priate legislation. [1870.] 


ARTICLE XVI. 

The Congress shall have power to lay and collect taxes on incomes, from 
whatever source derived, without apportionment among the several States, and 
without regard to any census or enumeration. {1913.] 

ARTICLE XVII. 

The Senate of the United States shall be composed of two Senators from 
each State, elected by the people thereof, for six years; and each Senator shall 



572 THE CONSTITUTION OF THE UNITED STATES 

have one vote. The electors in each State shall have the qualifications requisite 
for electors of the most numerous branch of the State legislatures. 

When vacancies happen in the representation of any State in the Senate, 
the executive authority of such State shall issue writs of election to fill such 
vacancies: Provided,! That the legislature of any State may empower the 
executive thereof to make temporary appointments until the people fill the 
vacancies by election as the legislature may direct. 

This amendment shall not be so construed as to affect the election or term 
of any Senator chosen before it becomes valid as part of the Constitution. 

[1913-] 

ARTICLE XVIII. 

[Section i. After one year from the ratification of this article the manufac- 
ture, sale, or transportation of intoxicating liquors within, the importation 
thereof into, or the exportation thereof from the United States and all terri- 
tory subject to the jurisdiction thereof for beverage purposes is hereby 
prohibited. 

Section 2. The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation. 

Section 3. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of the several States, 
as provided in the Constitution, within seven years from the date of the sub- 
mission hereof to the States by the Congress.] [1919.] 

ARTICLE XIX. 

The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of sex. 

Congress shall have power to enforce this article by appropriate legislation. 
[1920.] 

ARTICLE XX. 

Section i. The terms of the President and Vice President shall end at noon 
on the 20th day of January, and the terms of Senators and Representatives 
at noon on the 3d day of January, of the years in which such terms would 
have ended if this article had not been ratified; and the terms of their suc- 
cessors shall then begin. 

Section 2. The Congress shall assemble at least once in every year, and 
such meeting shall begin at noon on the 3d day of January, unless they shall 
by law appoint a different day. 

Section 3. If, at the time fixed for the beginning of the term of the 
President, the President elect shall have died, the Vice President elect shall 
become President. If a President shall mot have been chosen before the time 
fixed for the beginning of his term, or if the President elect shall have failed 
to qualify, then the Vice President elect shall act as Proeident until a President 
shall have qualified; and the Congress may by law provide for the case wherein 
neither a President elect nor a Vice President elect shall have qualified, declar- 
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ing who shall then act as President, or the manner in which one who is to act 
shall be selected, and such person shall act accordingly until a President or 
Vice President shall have qualified. 

Section 4. The Congress may by law provide for the case of the death of 
any of the persons from whom the House of Representatives may choose a 
President whenever the right of choice shall have devolved upon them, and 
for the case of the death of any of the persons from whom the Senate may 
choose a Vice President whenever the right of choice shall have devolved 
upon them. 

Section 5. Sections 1 and 2 shall take effect on the 15th day of October 
following the ratification of this article. 

Section 6. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the legislatures of three-fourths of the 
several States within seven years from the date of its submission. [1933.] 

ARTICLE XXI. 

Section i> The eighteenth article of amendment to the Constitution of the 
United States is hereby repealed. 

Section 2. The transportation or importation into any State, Territory, 
or possession of the United States for delivery or use therein of intoxicating 
liquors, in violation of the laws thereof, is hereby prohibited. 

Section 3. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by conventions in the several States, as 
provided in the Constitution, within seven years from the date of the submis- 
sion hereof to the States by the Congress. [1933.] 
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Coast Guard, 433 
Coinage See Money 

Coke, Justice, on supremacy of common 
law, 296-7 

Colonies, Thirteen, status of, 4-5, relation- 
ship to British government, 11-14, f° rnis 
of government, 11-12; union of, 12-13, 
resistance to home government, 13-14 
Comity clause of Constitution, protects 
interstate rights of citizens, 77-8, 335, 
340 

Commander in chief, powers of President 

„ as > 394 . . , 

Commerce, constitutional provisions, 472-3; 
growth of law, 473-4; decisions as to na- 
ture, 474-5; concept of today, 475-6; inter- 
state and intrastate, 476, 492-3; original 
package doctrine, 476-7; state control of 
liquor business, 477; supremacy of na- 
tional regulations, 477; power to regulate 
and to prohibit, 477-8; common law 
rules, 478; monopolies at common law, 
478-9; corporations in commerce, 479; 
trust and holding companies, 479-80; 
Sherman Anti-Trust Law, 480-1; Clayton 
Act, 481; Federal Trade Commission 
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Act, 481*2; what is unfair competition, 
482-3; trade associations and trade re- 
straints, 483; NRA codes of fair compe- 
tition 483-4; chain store regulations, 
484-5. See also Business, Communica- 
tions, Transportation, etc. 

Commerce, Department of, 486, 487, 498 
Committee of the Whole in House of Rep- 
resentatives, 198-9 

Committee system in Congress, 189-91, 
195-6, 198-9, 201-2, 204, 205-6 
Common law, defined, 281-3; as standard 
for interpreting Constitution, 282; no na- 
tional system of, 283; asserted by Coke 
to be superior to acts of Parliament, 
296-7, rules of for business, 478-9, 480, 
481 

Communications, national regulation of, 
501-2 

Communist Party, mere membership in not 
a bar to naturalization, 84; a minor party, 
123, 124 

Comptroller General, as check upon Presi- 
dent and administration, 224-5, 246, term 
of and removal power over, 239; asserted 
by Congress to be part of the legislative 
branch, 255, 453-4; powers and duties, 
451-4; controversy over status, 453-4 
Compulsory military service, not unconsti- 
tutional, 63, 340 

Compulsory testimony, by witnesses before 
Congressional committees, 226 
Compulsory voting, 103 
Concurrent resolutions, nature of and re- 
lation to veto power, 219-20 
Confederation, defined, 17; of original states, 
16-20. See also Articles of Confederation 
Conflicting taxes, 434-5 
Conformity Act, and court procedure, 290 
Congress under Articles of Confederation, 
organization, 6, 18-20; powers of, 18-20, 
250, 370-1, 393, 424; relations to states, 
20-1; decline of, 22, 27 
Congress under the Constitution, proposals 
for, 29-30; role of in constitutional 
change, 47-57; proposal of constitutional 
amendments, 51-3; functions in election 
of President, 140-2, 144, 157; regulates 
succession to Presidency, 1 57-8; bicameral 
structure of, 161-4; s ^ ze an< ^ representa- 
tiveness, 164, 214; qualifications of mem- 
bers, 164-6; terms and tenure of mem- 
bers, 166-7; privileges and immunities, 
167-8; salaries and expenses, 168-70; ap- 
portionment and election of members, 
170-9; changing role of, 181-3, 203-4; 
organization and rules, 183-91, 193; lead- 
ership of, 184, 185-7; presiding officers. 


185-7; party caucuses in, 184, 187-9; 
committees of, 189-91, 195-6, 198-9, 
201-2, 204, 205-6; sessions of, 191-4; 
presentation of bills to, 194; procedure 
on bills, 195-7, 20 4*5; calendars of, 197-8; 
debate in, 199-200; passage of bills, 199- 
202; need for reform, 202-5; proposals of 
joint committee for reform, 205-7; re ^ a ' 
tions with President, 181-2, 193-4, 213- 
27; checks upon other branches of gov- 
ernment, 212-3, 222-8; Presidential lead- 
ership of, 215-22, 251-6; checks by judi- 
ciary upon, 213; acts of subject to Presi- 
dent's veto, 218-22; checks of upon Presi- 
dent, 222-8; impeachment power of, 223, 
352-3; investigating powers, 225-7; P ro * 
posals for question period, 227-8, power 
to punish members and recalcitrant wit- 
nesses, 352-3. For its numerous powers 
of legislation, see the specific function of 
government in this index 

Congressional campaign committees, 134 

Congressional caucuses, for nominating can- 
didates for the Presidency, 132-3, 144; 
for party action in House and Senate, 
187-9 

Congressional investigations, power and prac- 
tice of, 225-7 

Congressional veto, of administrative re- 
organizations, 254-6; of court-made rules, 
290-1 

Conservation of natural resources, 509-15; 
department of proposed, 512-3 

Consular service, part of foreign service, 
388-9 

Constitution of the United States, symbol 
of national unity, 6; formation of, 6-8, 
25-40; compromises of, 29-30; drafting 
and submission, 30-31; ratification, 31-3; 
first ten amendments to, 33; interpreta- 
tions of movement for, 33-8; popular 
reverence toward, 38; how it changes, 41- 
57; contents, 43-4; supremacy of, 44, 
302-5; changes in through judicial deci- 
sions, 45*7; statutory changes in, 47-8; 
changes in custom of, 48-9; methods of 
amending formally, 49-57; division of 
powers and functions in, between nation 
and states, 38-9, 59-73; rules for construc- 
tion of, 64-8, 68-73; “necessary and 
proper" clause, 64-7. For provisions on 
particular subjects and powers, see other 
entries throughout this index 

Constitutional convention of 1787, helped 
create a national government, 6-8; steps 
toward, 26-7; membership of, 27-8; vari- 
ous plans considered, 28-9; principal com- 
promises, 29-30; committees on detail 
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and style, 30-1; completion and submis- 
sion of document, 30-1. For the conven- 
tion’s decisions on particular subjects, see 
Commerce, Congress, President, and 
similar entries in this index 
Constitutional courts, distinguished from 
legislative, 276-7 

Constitutional government defined, 41 
Constitutional law, nature of, 295-6 
Constitutions, of original thirteen states, 
20-2; of government m general, defined, 
42; written and unwritten, 38, 42-4; con- 
tents of, 43, 44 
Contempt of court, 364 
Contested elections, among delegates to na- 
tional party conventions, 147*8; for seats 
in Congress, 165-6 

Continental Congress. See Congress under 
Articles of Confederation 
Contract, constitutional protection for right 
of, 348-50 

Contracts with government, problem of 
enforcement, 348-9, 366 
Conventions, for ratification of Constitu- 
tion, 31, 37-8; for proposing constitutional 
amendments, 50, 52-3; for ratification of 
amendments, 53-5, of political parties, 
133, 134-5, work of in nominating and 
electing President, 145-58 
Convict labor, attempts to restrict sale of 
products of, 536 
Copyrights, regulation of, 487-8 
Corporations, power of Congress to create, 
64-7; generally incorporated by states, 
288, 479; position in diversity of citizen- 
ship cases, 288-9; protections afforded to 
by Constitution, 334, effect of on com- 
petitive system, 479-85 
Counsel, right to m criminal cases, 360 
Court of Claims, 276, 366, 367 
Court of Customs and Patent Appeals, 276, 
366, 433, 487 

‘Court-packing proposals of 1937, 254, 
280, 312-3 

Courts, administration, 291-2; jurisdiction, 
305-6, 308. See also Judiciary, names of 
specific courts 

Courts and the Constitution, 45-7, 294-317 
See also Judicial review 
Courts martial, 404-5 
Credit of the United States, 436, 439 
Crime, and loss of citizenship, 86 
Criminal and civil law distinguished, 284, 
361-2 

Criminal cases, procedural rights in (355-61) 
as follows: differences between national 
and state rules, 355-6; warrants, searches 
and seizures, 356-7; indictment, 357-8; 
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right to bail, 358; jury trial, 358-9; knowl- 
edge of charges, 359; self-incrimination, 
3 59-60; witnesses and counsel, 360; double 
jeopardy, 360-1; equal protection, 361; 
treason cases, 361 
Cumberland Road, 492 
Currency problems prior to Constitution, 
19, 2i, 22, 25; provisions for m Consti- 
tution, 34-7, 455-6 See also Money 
Customs of the Constitution, 43, 48-9 
Customs, Bureau of, 432 
Customs Court, 276, 366, 433 

Damage suits against government, 365-8 
Debate, freedom of in Senate, 163, 199- 
200; immunity of members of Congress 
for things sai<d in, 167-8, rules of in 
House, 200 

Debt, national guaranteed by Constitution, 
34-8, 436; increase and present size of, 
43640 

Debtor-creditor controversies in United 
States politics, 21-2, 25, 34-5, 120-1, 349 
Declarants, in naturalization process, 86, as 
voters, 99 

Declaration of Independence, 14-16; not 
part of Constitution, 15; political theory 
of, 15-16, 346; assertion by of natural 
and civil rights of men, 330; on right of 
people to change government, 346 
Declaration of war, a power of Congress, 
397-8; not necessary for commencement 
of war, 398 

Declaratory judgments, one procedure for 
testing constitutionality of legislation, 
3° 7 -8 

Delegates to national party conventions, ap- 
portionment and election of, 145-7, work 
of in conventions, 148, 150-3; to Con- 
gress from territories, 414 
Delegation of powers, to administrative 
agencies, 322-5 

Democracy, political, in general, 1-10; de- 
fined, 8-9; large scale of in United States, 
8-10; rise of not obstructed by Constitu- 
tion, 37-8, as a process for harmonizing 
interests and adjusting differences, 108-14; 
importance of political parties in, 116, 
118; essential conditions of, 117, 342, 
346; Supreme Court interest in, 342 
Democratic Party, 118, 119, 120, 122, 
123-6, 127; formal and informal organi- 
zation of, 130-8; apportionment of dele- 
gates to national conventions, 145-7; 
caucus rules of in House, 188 
Departments of government. See Heads of 
departments, Separation of powers, Three 
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branches of government, and names of 
specific administrative departments 

Departments of national administration, 
246-7 For particular departments see 
State, Treasury, War, etc 

Depositories of government funds, 453-4 

Diplomatic service, part of foreign service, 
388-9 

Diplomats, dismissal and recall of by Presi- 
dent, 377 

Discharge of committees in House, 19 5-, 6 

District attorneys, 279, 358 

District Courts of tne United States, 275, 
278-9; appointment of judges of, 279; 
clerk of, 279; tenure and salaries of judges, 
280, removal of judges, 280-1; jurisdic- 
tion, 285, 288-9, procedure in, 289-91, 
355-62; criminal cases, 356-61; civil cases, 
361-2 

District of Columbia, citizenship in, 75, 76, 
79; representation of in national party 
conventions, 147; time spent by Congress 
on legislation for, 204, 206, 422; as center 
of national government, 245, 421, status 
of courts in, 276-7; legal status of Dis- 
trict, 421-2; government and administra- 
tion of, 422, possible self-government for, 
422-3 

Districting for election of Representatives 
in Congress, 173-7 

Division of powers and functions, between 
colonics and British home government, 
11-14; between Congress and states under 
Articles of Confederation, 18-20; between 
nation and states under Constitution, 
38-9, 59-73- See also particular powers 
and functions, such as Commerce, Taxa- 
tion, War 

Domestic violence, use of military force 
against, 396-7 

Double jeopardy, prohibition of, 360-1 

Dual citizenship, 77 

Due process of law, in administrative mat- 
ters, 325-6; clause in Fourteenth Amend- 
ment used to protect property and then 
personal rights, 332, 341-3; rights of cor- 
porations to, 334; in substantive and pro- 
cedural matters, distinguished, 338; not 
the same for state and national govern- 
ments in procedural matters, 355-6; essen- 
tials of in criminal cases, 356-61; essen- 
tials of in civil cases, 361-2 

Economic forces in United States politics, 
106-8, 120-1 

Economic interpretation of Constitution, 
M ' 8 
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Economic rights under Constitution, 77-8, 

„ 347-5? , f 

Economic role of government, 471-2 
Education, public, role of national govern- 
ment in, 546-8; present national agencies 
concerned with, 548; primary responsi- 
bility of state and local governments, 548 
Eighteenth Amendment, 50, 54, 477 
Election, of President and Vice President, 
140-58; of Senators, 170-1; of Representa- 
tives, 173-9 

Election to office, right of, 351 
Electoral college. See Presidential electors 
Electorate, state and national unified, 92; 
proportion of to population, 93. See also 
Suffrage 

Emergency agencies for war and reconver- 
sion, 246, 248-9 

Eminent domain, national power of, 63 
Employers’ Liability Acts, 537 
Employment agencies, 531 
Employment Security, Bureau of, 544 
English constitution, relation of to United 
States Constitution, 34; contrast between 
them, 42-3; English civil rights as source 
of American, 330 

Engrossed and enrolled bills in Congress, 
201 

Equal proportions, basis for apportioning 
Representatives m Congress, 172-3 
Equal protection of the laws, in Fourteenth 
Amendment, 347; in procedural matters, 
352; application m criminal cases, 361 
Equity distinguished from law, 282-3 
Espionage Act, 343-4, prosecutions for vio- 
lation of, 344 
Excise taxes, 429, 430 
Executive agreements with other nations, 
power of President to make, 383-4 
Executive branch of government. See Ad- 
ministration, President 
Executive Office of the President, divisions 
of, 243 

Executive power of the President, 232-34. 
See also President 

Executive sessions, of Congressional com- 
mittees, 196; of Senate when considering 
treaties, 379 

Expenditures, power of Congress to control, 
224, 442-5; increases in, 429-31; purposes 
of, 445-6; annual planning and authoriza- 
tion of, 446-51; accounting for, 451-4. 
See also Appropriations 
Export taxes, forbidden, 425 
Ex post facto laws, forbidden, 353 
External relations, national control over 
prior to Constitution, 370-1; provisions 
made for by Constitutional Convention 
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of 1787, 371*2; relation of states to, 372- 
3; completeness of national control over, 
373 - 5 . 3 8 3 - 4 . 4 10 " 1 

Fact-finding, administrative power of, 321 
Facts and law, review of by courts, 326 
Fair Labor Standards Act, 537*8 
Fann^bloc, 108, 518 

Farm Credit Administration, 462-3, 5 21 ' 2 
Farm Security Administration, 522 
Farmer Labor Party, 123, 124 
Fascism, contrasted with democracy, 1, 9-10 
Federal Bureau of Investigation, 433 
Federal Communications Commission, 501-2 
Federal Convention See Constitutional 
Convention of 1787 

Federal Crop Insurance Corporation, 520 
Federal Deposit Insurance Corporation, 
461-2 

Federal Emergency Relief Administration, 
55 1 

Federal government, term improperly used 
to designate national government, 7-8 
Federal Home Loan Bank system, 555 
Federal Hohsmg Administration, 463-4 
Federal Intermediate Credit Banks, 462 
Federal Land Banks, 462 
Federal Loan Agency, 464 
Federal Power Commission, 503 
Federal Public Housing Agency, 556 
Federal Register , 327 
Federal Reserve System, 460-1, 462 
Federal Security Agency, 548, 553 
Federal system, created by Constitution, 
6-8, *38; forerunners of in colonies, 12-14, 
definition of, 17 

Federal Trade Commission, removal case in- 
volving member, 238-9, creation of, 481- 
2; functions and problems of, 482-3 
Federal Works Agency, 503 
Federalist , The, quoted, 6, 26, 62, 300, 
428-9, cited, 7, 210, 331, 436 
Federalists, party favoring Constitution, 7-8, 
21, 32; activity of in early Presidential 
elections, 143, 144; interest of m appoint- 
ments to office, 259; plan of m 1800 to 
dominate the courts, 302-3 
Federation, definition of, 17, 38 
Fifteenth Amendment, designed to guaran- 
tee voting rights of Negroes, 96, 331 
Fifth Amendment, due process clause of, 
334, 338, 341-2; operates as a limitation 
on national government, 337; requires in- 
dictment for serious crimes, 357-8 
First Amendment, relation of to Fourteenth 
Amendment, 341-6 

First ten amendments. See Bill of Rights 
Fish and Wildlife Service, 513 
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Five to four decisions, in Supreme Court, 
309 

Floor leaders in Congress, 188-9 
Food and Drug Administration, 548, 550 
Foreign affairs. See External relations 
Foreign commerce, regulation of, 473, 488 
Foreign policy, power of President to de- 
clare, 384-5 

Foreign service of the United States, 388-9; 

career opportunities in, 389 
Forest Service, 513-4 
Fortune Magazine polls of opinion, 113 
Fourteenth Amendment, provisions of on 
citizenship, 74, 75, 76, 77; bearing on 
right of Negroes to vote, 172; as guaran- 
tee of civil rights, 331-2, privileges or 
immunities clause of limited by Supreme 
Court decision, 332, 335-6, due process 
clause of, 332, 338, 355-6, liberty provi- 
sion of used to piotect freedoms of 
speech, press, religion, assembly, 341 6; 
relation of to first ten amendments, 341- 
3, 355-6, equal protection clause of, 347, 
361; leaves much freedom to states in 
procedural matters, 355-6, on validity of 
public debt, 436-7 
Fourth Amendment, 356-7 
Franking privilege of members of Congress, 
169 

Franklin, Benjamin, references to, 20, 28 
Freedom of assembly, 335, 345-6 
Freedom of association, 107, 346 
Freedom of movement and residence, 340-1 
Freedom of press. See Freedom of speech 
and press 

Freedom of religion, under First and Four- 
teenth Amendments, 332, 341-3. See also 
Freedom of speech and press 
Freedom of speech and press, under First 
and Fourteenth Amendments, 314, 332, 
34 1 '5 

Freedoms that arc essential to democracy, 
9, 10 

Full employment budget, national power to 
provide, 445; bill for changed m passage, 
544 

Functions of government, nature and classes 
of in general, 60-4; rules for construction 
of national, 64-71; increases of, 319-20. 
See also Division of powers and functions 

General Accounting Office. See Comptrol- 
ler .General 

General Land Office, 513 
General welfare, expenditures for, 443-5 
Geological Survey, 513 
Gerry, Elbridge, on election of President, 
140 
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Gerrymandering, in making of districts for 
Representatives in Congress, 173-6 
Gibbons v. Ogden, leading decision on 
commerce power, 474 

Gladstone, William E , on the United 
States Constitution, 330 ; on budget mak- 
ing, 442 

Gold standard, departure from, 438-9, 456-8 
Gosnell, Harold F., on the composition of 
political parties, 121-2 
Government, contracts with, enforcement 
of, 348-9, 366 

Government as moneylender, to agriculture, 
462-3; to business, 463; to home owners 
and builders, 463-4 

Government bonds, obligation of, 438-9, re- 
payment of, 440 

Government loans. See Government as 
moneylender 
Government of laws, 41 
Government of territories and dependencies, 
in general, 411-5; Philippines, 415-6; 
Indians, 417-20; purchased and ceded 
areas, 420-1; District of Columbia, 421-3 
Governors of territories, 413, 414 
Grandfather clauses in suffrage laws, 96-7 
Grand jury, indictment by, 357-8 
Grant, U. S., exercise of veto power, 221 
Greenbacks, as money and as a means of 
borrowing, 437-8 
Guam, 409, 414-5 

Habeas corpus, use of in judicial review of 
administrative actions, 326, 364; suspen- 
sion of right of is limited to grave emer- 
gencics, 353-5, 395, 396 
Hamilton, Alexander, on need for national 
government, 6, 26, on need for adequate 
national powers, 62, on construction of 
national powers, 65-7, on separation of 
powers, 210; party leader for Federalists, 
143; discussion of judicial review of legis- 
lation, 299-300; on lack of need for bill 
of rights, 331; on need for ample na- 
tional revenues, 428-9; on establishment 
of United States Bank, 458; other refer- 
ences to, 7, 20, 25, 27, 28 
Hatch Acts, 266 

Hawaii, citizenship in, 75, 79, 81; repre- 
sentation of m national party conven- 
tions, 147; acquisition of, 409; area and 
population, 409; status, 412; government, 
412-5; possible statehood, 422-3 
Pleads of departments, power of to appoint 
inferior officers, 236, 258, 261; Presi- 
dent's power to direct and control, 239- 
40; members of cabinet, 240; terms and 
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salaries, 247; constitutional provisions con- 
cerning, 250-1 

Highways, renewed public interest in after 
1890, 493; national functions relating to, 
502-3 

Holcombe, Arthur N., on sections in 
American politics, 121 
Holding companies, control of, 466, 479, 

Holmes, Oliver Wendell, on seeking favor- 
able interpretations of statutes, 309-10 
Home Owners' Loan Corporation, 464, 555 
Hoover, Herbert, on the framing of national 
party platforms, 149-50; efforts of to re- 
organize the national administration, 253; 
opposed national program of direct relief, 
550-1 

Hours of work, legislation to limit, 536-7 
House of Representatives, compromise on 
in Constitutional Convention, 29-30, 
162; anticipated role of, 163; position of 
relative to Senate, 163; size, 163-4; quali- 
fications of members, 164-6, 203; terms 
and tenure, 166-7; privileges and immu- 
nities, 167-8; salaries and expenses, 168- 
9; apportionment of members among 
states, 171-3; districting for election of 
members, 173-7; local residence of mem- 
bers, 177-8; election of members, 1789; 
representativeness, 179, 203; rules of 
House, 184-5; officers, 185-7; P ar ty organi- 
zation in, 187-9; committees, 189-91, 
195-6, 204, 205-6; sessions, 191-4; intro- 
duction of bills, and sources, 194; pro- 
cedure on bills, 195-9, 2 °4'5i calendars, 
197; debate in, 199-200; passage of bills, 
199, 200-2; need for reform, 202-6; pro- 
posals of joint committee for reform, 206- 
7; role of in checks and balances, 212-3; 
power to initiate impeachments, 223; 
investigations by committees, 225 
Housing. See Public housing 
Hull, Cordell, address by as Secretary of 
State before Congress, 228 
Humphrey Case decision on President's 
power of removal, 238-9 

Immigrants, quotas, 82; suffrage for, 98-9. 
See also Aliens 

Immigration and Naturalization Service, 82, 

84 

Impeachment, power and procedure of, 
223-4, 280 

Implied powers, of Congress and national 
government generally, 64-7; of President, 
2 3 3*4 

Import duties, 429 
Incomes, taxation of, 425-7 
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Incorporated and unincorporated territories, 
citizenship in, 79, 81; status of, 411-2 
Independence, movement for in the thir- 
teen colonies, 14; Declaration of, 14-16 
Independent regulatory commissions, and 
the removal power, 238-9; arc part of the 
national administration, 246; list of (par- 
tial), 247-8, increase of, 320 
Indians, citizenship of, 79, 81; early policy 
toward, 417; trade, war, and treaties with, 

417- 8, 473; national guardianship over, 

418- 9; exclusiveness of national power 
over, 419-20 

Indictment in criminal cases, requirement 
of, 357-8 

Individualism as the basic American policy, 
107; its operation in the development of 
natural resources, 507-10 
Inferior officers, appointment of, 236, 258-9 
Injunctions, as a procedure for testing the 
constitutionality of legislation, 307; use 
of in judicial review of administrative 
decisions, 326; use of to suppress a news- 
paper unconstitutional, 344, as a means 
of preventing public wrongs to private 
persons, 363-4; restrictions on in labor 
disputes, 539-40 

Inland Waterways Corporation, 500 
In re Neagle, decision on implied powers 
of President, 233 

Insurance, of bank deposits, 461-2; as inter- 
state commerce, 468-9; state regulation 
of, 468-9 

Interdependence of men, first principle of 
political science, 3 

Interdependence of nations, 3-4, 369-70, 
39°' 1 

Interest groups in the United States, con- 
flicts of, 106-7, 5 11 * 2 ; organization of, 
107-9, formation of parties by, 120-1; 
party function to marshal and lead, 127 
Intergovernmental relations See National- 
state relations, Interstate disputes, etc. 
Intergovernmental tax immunity, 425-7 
Interior, Department of the, Division of 
Territories and Island Possessions, 415, 
Office of Indian Affairs, 418-9; conserva- 
tion functions and agencies of, 512, 513 
Internal Revenue, Bureau of, 432-4 
International administrative agencies as part 
of national administration, 249-50 
International agreements, by joint resolu- 
tion of Congress, 382-3; by executive 
action, 383-4 

International collaboration, present policy of 
United States, 389-91 
International Copyright Union, 488 
International Labor Organization, 373 
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International law as part of United States 
law, 284-5 

International relations, national powers with 
respect to, 61, 62, 67-8. See also External 
relations 

Interstate Commerce Commission, organi- 
zation and powers, 320-3, 494-5; services 
for railroads, 495-7; for bus and truck 
lines, 497-8; for water transportation, 
499.500 

Interstate disputes, judicial settlement of, 

r 274 

Intrastate and interstate commerce, 476 See 
also Commerce 

Investigation, Congressional power and 
practice of, 225-7; administrative power 
of, 321 

Investment companies and advisers, govern- 
ment control of, 466 

“Invisible government,” so-called, of United 
States, 110 

Isolationism, 1-4, 369-70; transition from to 
international collaboration, 389-91 

Jackson, Andrew, exercise of veto power, 
221; theory of Presidency, 231; removals 
by, 237; policy of appointments to office, 
260 

Japancse-Americans, wartime removal of 
from Pacific Coast, 341, 355 

Jefferson, Thomas, and Declaration of Inde- 
pendence, 15, 25; Notes on Virginia 
quoted, 21-2, 209, 210, on strict con- 
struction of national powers, 64-5, elec- 
tion of to Presidency, 143; manual of 
parliamentary practice, 185; on need for 
separation of powers, 209, 210; messages 
to Congress in writing, 218; appoint- 
ment policies of, 259-60; on acquisition 
of Louisiana Territory, 410 

Jehovah's Witnesses, and civil liberties, 343 

Johnson, Andrew, exercise of veto power, 
221; impeachment of unsuccessful, 224, 
237, removals by, 237 

Joint Committee on the Organization of 
Congress, report of (1946), 205-7 

Joint committees of Congress, 190, 205-7 

Joint resolutions, legal force of, 219; as 
means of making international agree- 
ments, 382-3 

Judges of United States courts, appoint- 
ment of, 279-80; tenure and salaries, 280; 
removal, 280-1 

Judicial Conference of Senior Circuit 
Judges, 291-2 

Judicial decisions, nature and effect of, 295, 
296 
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Judicial powers of administrative agencies, 
32!, 322-5 

Judicial review of administrative actions, 
323-6 

Judicial review of legislation, not practiced 
in England, 42-3; constitutional signifi- 
cance, 45-7; relation of to separation of 
powers, 294-5; is it a judicial function?, 
295; relation of to written constitutions, 
297; origin of, 298-300; development of 
after 1789, 300-5; argument for power of, 
302-5, practice of, 305-8; limitations im- 
posed by courts upon practice of, 308-11; 
scope and results of judicial vetoes of 
legislation, 311-16; proposed reforms of, 

Judicial trials, to what extent guaranteed by 
Constitution, 352-5 

Judiciary Act of 1789, enactment of, 274; 
bearing of on judicial review of legisla- 
tion, 300, 302-3 

Judiciary under Articles of Confederation 
almost lacking, 18, 274 

Judiciary under the Constitution, origins of, 
274; general organization of, 275-7; Su- 
preme Court, 277-8; Circuit Courts of 
Appeals, 278; District Courts, 278-9; per- 
sonnel of, 279-81; relation of to general 
legal system, 281-5, jurisdiction of, 285-9, 
305, procedure in, 289-91; administrative 
unification of, 291-2; position of in na- 
tional government, 294-6; as maker of 
law, 296; as reviewer of legislation, 297- 
317, as reviewer of administrative actions, 
323-6; role of in protection of substan- 
tive civil rights, 330*51; procedural re- 
quirements, 352-68 

Jurisdiction of courts, in general, 285, bases 
for defining, 285-6, of United States 
courts, 286, original and appellate, 286-7; 
of Supreme Court, 287; of Circuit Courts 
of Appeals, 287; of District Courts, 288-9 

Jury trial, in criminal cases, 358-9; in civil 
cases, 362 

Jus sanguinis, 79, 88 

Jus soli, 79, 88 

Kefauver, Estes, proposal of question period 
in Congress, 228 

Know-Nothing Party, 98 

Labor, governmental responsibility for con- 
ditions of, 528-9; governmental power to 
enact labor legislation, 529-30; locating a 
job through employment services, 531-2; 
restricting the labor of children, aliens, 
and convicts, 532-6; wages, hours, and 
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safety laws, 536-8; unionization and the 
right to stnke, 538-43 
Labor, Department of, organization and 
services of, 530-1 

Labor disputes, settlement of, in the rail- 
road industry, 496, 542; in other indus 
tries, 541-3 

Labor groups in United States politics, 106-8 
Labor treaties, and state rights, 373 
Labor unions, rights of, 538-43 
La Follette, Robert M., reference to, 123 
'‘Lame Duck" Amendment. See Twentieth 
Amendment 

Land grants for railroads, 492 
Land policy of the United States, 507-10, 
512-15 

Law, written and unwritten, 281-2, distin 
guished from equity, 283-4 ^ ee a ^ so Lega' 
system, and particular topics like Com 
mon law, International law 
Law enforcement, powers of President, 233 
Law making, function of Congress, 182 
Law of the land, 45-6. See also Due process 
of law 

Laws * made by Congress, publication of 
202; forms taken by, 219 
Lawyers' Guild, on administrative power; 
and procedures, 324 

Leadership, need for in politics and govern 
ment, 138, in Congress, 184-9 
League of Nations, rejected by Senate, 381 
Legal system of the United States, 281-5 
Legal tender, defined, 34 n ; greenbacks as 
437; power of Congress to establish, 456 
See also Money 

Legislative branch of government. See Con 
gress, Separation of powers 
Legislative Counsel of Congress, 205 
Legislative courts, distinguished from con 
stitutional, 276-7 

Legislative Reference Service of Congress 
205, 206 

Legislative-executive relations See Congress 
President, Separation of powers 
Legislatures m the* territories, 413-4 
Liberty in the Fourteenth Amendment, Su 
preme Court interpretation of, 332, 341 -: 
Liberty of the person, 339-41 
Library of Congress, 205 
Licensing of business, 321 
Life, constitutional protection of right to 
339 

Limited government, 38-9 

Lincoln, Abraham, use of war power by 

398-9 

Liquor business, state control of, 477 
Literacy tests for voting, 98-9, 100-1 
Loans by government, 462-4 
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Lobbyists in Congress, proposed registra- 
tion of, 206 

Local governments, under same constitu- 
tional limitations as states, 338 
Local residence rule in electing members 
of Congress, 177-8 

Locke, John, on separation of powers, 209- 
10, 294 

Louisiana Territory, acquisition of, 410 
Lowell, A. Lawrence, on innate qualities 
that divide men among political parties, 
122-3 

Madison, James, notes on debates in con- 
stitutional convention, 28; on strict con- 
struction of national powers, 64-5; on 
economic bases of party divisions, 120-1; 
on separation of powers, 210, recom- 
mended Presidential control over external 
relations, 371; proposed national aids to 
education, 546, other references to, 19- 
20, 27, 28 

Major fractions, former basis for apportion- 
ing Representatives m Congress, 172-3 
Major parties, 118, 119, membership, 119- 
20; functions of, 126-9; organization, 
130-8; nominating conventions and cam- 
paigns, 140-58; apportionment of dele- 
gates to national conventions, 145-7. See 
also Political parties, names of parties 
Majority rule, a basic understanding of 
democratic government by parties, 117; 
in election of President, 141-3, 156, 158- 
9, in nomination of Presidential candi- 
dates, 152-3; in election of Representa- 
tives, 175-7; obstructed by rules of debate 
in Senate, 199-200, 204-5, how inter- 
preted on votes in Congress, 200-1 
Mandamus, by Supreme Court to officer of 
the United States in Marbury case, 302- 
3; as a means of testing constitutionality, 
307, use of in judicial review of adminis- 
trative actions, 326; as a means of pri- 
vate redress against public officers, 364 
Manufacturing, relation of to commerce, 
474-6 

Marbury v. Madison, 1803, on judicial re- 
view of acts of Congress, 302-5 
Maritime law, 284 

Marshall, John, on scope and supremacy of 
national powers, 65, 71; on power of 
courts to review acts of Congress, 302-5 
Maryland and the western lands, 22-3, 409 
Maximum Employment, Production, and 
Purchasing Power Act, 544-5 
McCulloch v. Maryland, on scope and con- 
struction of national powers, 65-7 
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Members of Congress. See Congress, House 
- of Representatives, Senate 
Mernam, Charles E , on the composition 
of political parties, 121-2 
Merit system in the civil service, 259-71 
Michels, Robert, on oligarchical tendency 

in political parties, 137-8 
Migratory Bird Commission, 514 
Military draft, 63, 340 
Military force, power of President to use, 
at home and abroad, 396-7 
Military reservations within states, 420-1 
Military supremacy, doctrine of rejected, 

354-5. 396 , , 

Military trials, constitutional limitations 


upon, 353-5 

Militia, early reliance on, 393, present pro- 
visions for, 394, 395, 403-4 
Mines, Bureau of, 513 
Minimum wage laws, 536-8 
Minor parties, membership, ,120, 123-4; 

functions, 129-30, organization, 130 
Money, power of Congress to com and 
regulate, 455-6, gold and silver stand- 
ards, 456-7, demonetization of gold, 457- 
8, present parity of all money, 457-8 
Monopolies, regulations against, 478-81 
Montesquieu, on separation of powers, 210 
Mortgage moratorium laws, 349 
Motor Carrier Act of 1935, 497-8 
Multiple nationality problems, 88 
Municipal Bankruptcy Act, 468 
Municipal bonds, taxability of, 427, 435 
Myers Case, on President’s power of re- 
moval, 237-8 


Nation, defined, 4; United States as, 5-6, 
10, 106; diversity of interests in, 106 8 
National administration. See Administra- 
tion, National 

National banking system, 458-62 
National Civil Service Reform League, 261 
National committees of major parties, 133-4; 

work of, 145-55, election of, 153 
National defense, constitutional provisions 
for, 393-9; scope of national war powers, 
399-402; defense organization, 402-6. See 
also Army, Navy, War powers 
National elections, right to vote at, 94-8 
National Guard, 403-4 
National Housing Agency, 556 
National Industrial Recovery Act, 483-4; 

labor's rights under, 540 
National Labor Relations Board, 540-2 
National Mediation Board, 542 
National Park Service, 513 
National powers that are not dependent 
upon the Constitution, 67-8, 94-5, 374*5 
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National Recovery Administration, and codes 
of fair competition, 483*4 
National reservations within states, 420-1 
National Resources Planning Board, 243 
National-state relations, division of powers 
and functions between, 59-71, coopera- 
tion and adjustment of differences, 72-3; 
role of Supreme Court, 313-4 
National War Labor Board, 542 
Nationality laws of the United States, 74-5, 
767 

Nationals, term defined, 74-5 
Nationhood, American, 4-6, 10, 16, 20; as 
source of powers in external affairs, 67-8 
Natural resources, types and importance, 
506; original American stock, 507; policy 
of development and disposal, 507-9; be- 
ginnings of conservation, 509-10; powers 
of national government over, 510-11; 
practical difficulties in conservation, 511- 
2; conservation laws and administration, 
512-4; TVA and the regional approach, 
5 1 4'5 

Natural rights, asserted in Declaration of 
Independence, 15-16 

Naturalization, a national process, 77; pro- 
cedure required for acquiring citizenship, 
80-5; constitutional effect of, 80, 84; 
laws and regulations on, 81; collective, 
81; individual, 81-5; eligibility for, 82; 
special tests and requirements, 83-4; 
revocation of, 84, 88 

Navy, provisions for, 394, 405; suggested 
unification with army, 405-6 
Nazism, contrasted with democracy, 1, 9-10 
Necessary and proper clause of the Consti- 
tution, 64-7 

Negroes, citizenship of, 89-90; voting rights 
of, 96-8, 101-2; party affiliations of, 121, 
122; Civil War Amendments adopted 
for protection of, 331-2; equal rights of 
in criminal cases, 361 
Nepotism in Congress, 168-9 
New Jersey plan for revising the Articles 
of Confederation, 28-9; proposal in rela- 
tion to supremacy of national laws, and 
judicial review, 299 
Nineteenth Amendment, 96 
Nisei. See Japanese- Americans 
Nomination, of candidates for elective 
offices, 126-7, 1 45'54J of candidates for 
appointive offices, 234-5 
“No-man’s land” between national and state 
powers, 71 

Non-nationals, status of, 86-7, 89; rights of 
under Constitution, 334-5 
Non-voting, 103 
Norris-La Guardia Act, 539-40 


Oath required for naturalization, 83-4 
Obligation of contracts, limits on protec- 
tion of, 349 

Office of Defense Transportation, 497 
Office of Emergency Management, 246 
Office of War Mobilization and Reconver- 
sion, 246, 249 

Officers and employees, of House and Sen- 
ate, 187; in the national administration, 
2587 

Off-year elections, effect of on party in 
power, 215 

Old-age assistance, 552 
Old-age and Survivors Insurance, 543 
One-party state, a misnomer, 116 
Ordinance-making power of President, 240- 
1, 322 

Ordinance of 1787, 22-3, 409-10 
Original jurisdiction in general, 278-9; of 
Supreme Court, 302-3 
Original package doctrine, 476-7 

Paper money, 437, 456-8 
Pardons, President's power to grant, 241 
Parliamentary form of government, com- 
pared with Presidential, 208-9 
Partisan activity, in civil service, 265-6; in 
judicial appointments, 279-80 
Party leaders, role of in nomination of Presi- 
dential candidates, 150-1 
Party platforms See Platforms, Party 
Patent Office and patent regulation, 487 
Patronage, at disposal of President, 217; in 
appointment of judges, 279-80 
Paupers, as voters, 102; right to migrate, 
340-1 

Payroll taxes, for old-age and survivors in- 
surance, 543; for unemployment com- 
pensation, 544 

Penal power of national government, 63-4 
Pendleton Act, 261-6 
Pension claims against government, 366 
Peonage See Slavery 

People of the United States, Constitution 
ordained in name of, 8, 31, 66, 304; 
sovereignty of, 15-6; participation of in 
making of Constitution, 37; numbers and 
citizenship status of, 74-90 
Personal fights. Supreme Court protection 
of, 332 

Personnel Administration, Council of, 269- 
70 

Petition, right of, 335, 345-6 
Petroleum Conservation Division, 513 
Petty jury. See Jury trial 
Philippines, nationality of inhabitants of, 
75; representation of in national party 
conventions, 147; acquisition of, 409; area 
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and population, 409; an unincorporated 
territory, 412; Resident Commissioner, 
414, 416; independence act and transi- 
tional government, 415-6 
Platforms, Party, 127; committees on in 
national party conventions, 149-50, 154; 
framing of, 149-50, 154 
Pocket veto, 220-1 
Police power, national, 63 
Policy making, roles of Congress and Presi- 
dent in, 181-3, 193-4, 215-22 
Political Action Committee (CIO), 123 
Political parties, 107; defined, 116-7, impor- 
tance of to democracy, 116, 126; essential 
characteristics, 116-7; rise and develop- 
ment, 117-9; membership, 119-20; bases 
of division into, 120-3; principles and poli- 
cies, 116, 122, 127-8; present distribution 
of strength, 123-6; need for and func- 
tions, 126-30; organization, 130-8; fed- 
eral characteristics, 131-2; interest of in 
election of President and Vice President, 
140, 142-3, 144; nomination of Presiden- 
tial candidates, 145-53; national cam- 
paigns, 154-5, national campaign funds, 
154-5; organization of in Congress, 187-9, 
206; influence of on judicial appoint- 
ments, 279-80 

Political power, declared to be inherent in 
the people, 350 

Political questions, courts refuse to decide, 
308 

Political rights, not guaranteed by comity 
clause, 78; right to vote, 92- 104; general 
- scope and status of, 350-1 
Politics in United States, substance of, 
106-14 

Poll tax, payment of as prerequisite to vot- 
ing, 95, 101; power of Congress to pro- 
hibit, 95-6 

Polls of opinion, 113-4 
Popular participation, in adoption of Con- 
stitution, 37-8, 304; in ratification of con- 
stitutional amendments, 54-5; m political 
parties, 119-20 

Popular sovereignty, proclaimed by Declara- 
tion of Independence, 15-16, relation of 
to suffrage, 93 

Postmasters, removal case involving, 237-8 
Post Office, 491, 502 

Powers of Congress under Constitution, 60- 
73. See also specific subjects such as 
Commerce, Taxation, etc. 

Powers of government, division of, between 
colonies and home government, 11-14; 
between Congress and states under Arti- 
cles of Confederation, 18-20; between na- 
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tion and states under Constitution, 38-9, 

59*73 

Powers of national government, nature and 
classes of, 60-4; rules for construction of, 
64-71. See also specific subjects such as 
Commerce, Taxation, etc. 

Presentment. See Indictment 

President, role of in constitutional changes, 
47, 52; nomination and election of, 94-5, 
140-58; proposals for popular election of, 
158-9; expectation that Senate would be 
lus advisory body, 162; fear of interfer- 
ence with Congress by, 167; relations of 
with Congress, 181-2, 193-4, 212-27; mes- 
sages of to Congress, 193-4, 218; checks 
by judiciary upon, 213; as representative 
of nation, 214, 215-6, factors that affect 
his success, 213-5; as leader m legislation, 
215-22; as party leader, 216; patronage 
at his disposal, 217; power ovei sessions 
of Congress, 217-8; proposal of measures 
by, 218, veto power of, 218-22; power to 
refuse information to Congress, 226; 
executive powers of, 230-43, origins and 
theory of office of, 230-1, qualifications 
and emoluments, 231-2; powers as execu- 
tive, 232-4; appointing power, 234-7, re- 
moval power, 237-9; power to diicct and 
control administration, 239-40, 327; ordi- 
nance-making power, 240-1, 322; power 
of to pardon and reprieve, 241; effects of 
war on powers, 242-3, “executive office” 
and personal staff, 243, 246; as leader in 
organizing national administration, 251-6; 
in relation to civil service, 258-61, 263, 
269-71; appointment of judges, 279-80; 
freedom from judicial interference, 326, 
364; powers in external affairs, 374 (376- 
85) including power of recognition, 
376-7, control of communications with 
foreign powers, 377*8; appointment and 
control of foreign service officers,* 378; 
making of treaties, 378-82; approval of 
international agreements by joint resolu- 
tions, 382-3; making of executive agree- 
ments under statutes, 383; making of 
executive agreements under constitutional 
powers, 383-4; declarations of foreign 
policy, 384-5; dependence on State De- 
partment and foreign service in external 
affairs, 385-6; conflicts with Senate over 
treaties, 381-2; powers with respect to 
defense and war, 393-402, passim ; as com- 
mander in chief, 394; power to use force 
at home and abroad, 396-7; relation of 
his war powers to those of Congress, 
401-2, leadership in budget-making, 447-8 

Presidential electors, election of, 94-5; origin 



INDEX 


588 

of plan for, 140-1; operation of original 
method, 141-3; work of, 142-3, 156-8; 
change in by Twelfth Amendment, 143-4; 
how present method operates, 144, 155-6 
Presidential form of government, compared 
with parliamentary, 208-9 
Presidential messages to Congress, 193-4 
Presidential preference primaries, 152 
President’s Committee on Administrative 
Management, proposals of, 253-4, 261, 
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Pressure groups, 107-8; propaganda of, 
112-3; distinguished from parties, 116-7 
Previous question to close debate in House, 
200 

Primary elections, attempts to exclude Ne- 
groes from, 96-7. See also Presidential 
preference primaries 
Prison labor. See Convict labor 
Private acts of Congress, status of in rela- 
tion to veto power, 219, use of for set- 
tling claims, 367-8 

Private claim bills, waste of time of Con- 
gress on, 204, 206 

Private remedies against abuse of power by 
government, 327-8 

Privileges and immunities of state citizens, 
77-8; of members of Congress, 167-8 
Privileges or immunities clause of Four- 
teenth Amendment, limited by Supreme 
Court decisions, 332, 335-6, 340-1 
Procedural rights, 333; distinguished from 
substantive, 338; analyzed (352-68) under 
the headings of: right to judicial trials, 
352-5; procedure in criminal cases, 355- 
61; procedure in civil cases, 361-2; re- 
dress of public wrongs, 362-8. See also 
Civil cases. Criminal cases, and particular 
procedural elements 

Procedure in United States courts, 289-91 
Production Credit Corporations, 462-3 
Progressive party, 123, 124 
Prohibition Amendment. See Eighteenth 
Amendment 

Prohibition of commerce, 477-8 
Prohibition party, 123 
Propaganda in United States politics, 108- 
12; as source of political opinions, 110-12 
Property interests, protection of by Consti- 
tution, 34-8 

Property rights, role of Supreme Court in 
protecting, 315, 332; of corporations pro- 
tected by Constitution, 334; constitu- 
tional protection of in general, 347-50 
Property tests for voting, 93, 99 
Protectorates of the United States, 415 
Public health, role of the national govern- 
ment in, 546-8; present national agencies 


concerned with, 548, 549-50; beginnings 
of American public health work, 549; pro- 
posals for postwar national public health 
program, 550 

Public Health Service, 548, 549 
Public housing, activities, 551; early recog- 
nition of housing problem, 554-5; New 
Deal legislation for private and public 
housing, 555-6; defense and war housing, 
556; postwar housing crisis, 556 
Public lands, original stock, 507; disposal, 
507-8, what is left in public hands, 508 
Public opinion in United States politics, 
108-14; importance, 110-14; individual 
and group opinions, 110-12; sources of 
opinion, 110-12, party functions with re- 
spect to, 129-30 

Public personnel management, new em- 
phasis in civil service administration, 
262-71 

Public Roads Administration, 503 
Public Service Personnel, National Com- 
mission of Inquiry on, 261 
Public utilities, national services relating to, 
503 

Public utility holding companies, control of, 
466 

Public Works Administration, 463, 551 
Public wrongs against private persons, exam- 
ples of, 362-3; redress of, 363-8 
Puerto Rico, citizenship in, 75, 79, 81, rep- 
resentation of in national party conven- 
tions, 147; acquisition of, 409; area and 
population, 409; status, 412; government, 
4 12 '5 

Punishments, cruel and unusual forbidden, 
340 

Purchased and ceded areas within states, 
420-1 

Qualifications, for suffrage, 92-102; for mem- 
bership in Congress, 164; for Presidency, 
231-2 

Quasi-legislative and quasi-judicial agencies, 
removal power, 238-9; powers of, 320-1, 
322, 323-5; judicial review of, 325-0 
Question period, proposed for Congress, 
228 

Quorum, in houses of Congress, 198, 200; 

in Supreme Court, 277 
Quotas for immigration, 82 

Radio, national regulation, 501 
Railroad Retirement Act, 496 
Railroads, land grants and aids for, 492; 
state regulation, 492-3, 494; under Inter- 
state Commerce Commission, 493-5; 
Transportation Act of 1920, 495-6; de- 



INDEX 


589 


pression and emergency aids for roads, 

496 

Railway Labor Act, 496 
Ramspeck Act, 1940, 261 
Ratification of United States constitutional 
amendments, 51-7; time limits on, 55 
Ratification v. negotiation of treaties, 379, 
380 

Reasonable doubt, in cases of constitution- 
ality, 309 

Recess appointments by President, 235-6 
Reclamation, Bureau of, 513 
Recognition of foreign states and govern- 
ments, 376-7 

Reconstruction Finance Corporation, 463, 

496 

Recruitment for civil service, 264 
Redress of public wrongs against private 
persons, 362-8 

Reed, Thomas B, Speaker of House, 186 
Referendum on constitutional amendments, 
53, 54; as method of expressing opinion, 
112 

Regionalism. See Sectional interests, Ten- 
nessee Valley Authority 
Registration as requirement for voting, 101 
Regulations See Rules and regulations 
Regulatory commissions See Independent 
regulatory commissions 
Regulatory functions of government, in- 
crease of, 319-20 
Religious tests for voting, 93 
Removal of cases from state to national 
courts, 289 

Removal power of President, 237-9; exer- 
cise of, 259-62 

Removals from civil service, regulation of, 
265 

Reorganization Act, of 1939, 254-5, 453 ? 

of 1945, 255-6, 453-4 
Reorganization of national administration, 
245-56 

Representation in Congress, proposals for, 
29-30 

Representative government, 8 
Reprieves, President's power to grant, 241 
Republican form of government, 8, 38 
Republican party, Jeffersonian, interest of 
in appointments, 259-60 
Republican party, present, 119, 120, 122, 
123-6; formal and informal organization 
of, 130-38; apportionment of delegates 
to national convention, 145*7 
Residence, requirements for naturalization, 
83; as qualification for voting, 99-100 
Resources. See Natural resources 
Restraints of trade, regulations against, 478, 
480-5 


Resultant powers, 65, 66 
Retroactive laws in civil cases, 353 
Revenues See Taxation 
Right of contract, constitutional protection 
of, 348-50 

Right of petition, 335, 345-6 

Right to a job, 350 

Right to bail, 358 

Right to bear arms, 346-7 

Right to counsel, in criminal cases, 360 

Right to strike, legislation on, 538-43 

Robinson-Patman Act, 484-5 

Rogers Act, 388 

Roosevelt, Franklin D , success of in legis- 
lative leadership, 218, cxeicisc of veto 
power, 221-2, disagreements with Con- 
gress, 227; theory of Presidency, 231; re- 
organization of national administration 
by, 253-5, extensions of merit system, 
261; proposals on retirement of judges, 
254, 280, 312-3; banks closed by, 457, 
references to, 49, 119, 122, 123, 124, 
12 5 

Roosevelt, Theodore, in 1912 Republican 
convention, 145; theory of Presidency, 
231,* extension of merit system by, 261; 
leader in conservation movement, 509; 
references to, 122, 123, 252, 253 
Rule-making, by United States Supreme 
Court, 290-1 

Rule of reason, in restraint of trade cases, 
481 

Rules, committees on, in national party 
conventions, 148-9 

Rules and regulations, power of agencies to 
issue, 320-2. See also Ordinance-making 
power 

Rural Electrification Administration, 503 

Salaries, of members of Congress, 168-9; of 
president, 232, of judges of United States 
Courts, 277, 279; of public officials, taxa- 
bility of, 427, 435 
Samoa, 409, 414-5 

Searches and seizures, restrictions on, 356-7 
Secret diplomacy, 378-9 
Secretaries of State, 386 
Secretary of War, 402 
Sectional interests in American politics, 120, 
121, 124-6 

Securities, frauds in sales of, 464; govern- 
ment control of issues and exchanges, 
464-6 ^ 

Securities and Exchange Commission, 465-6 
Selective Service, 404 

Self-incrimination, m relation to Congres- 
sional investigations, 226-7; general rules 
against, 359-60 
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Senate, representation in, , 29-30; state 
equality in protected by Constitution, 
50-1, 170; anticipated role of, 162-3; 
position of dominance in Congress, 163; 
size, 164; qualifications of members, 
164-5, 20 3 J terms and tenure of mem- 
bers, 166-7; privileges and immunities of 
members, 167-8; salaries and expenses of 
members, 168-9; apportionment and elec- 
tion of members, 170-1; unrepresenta- 
tiveness, 170-1, 179, 203; rules, 184-5; 
officers, 185-6, 187; party organization, 
187-9; committees, 189-91, 195-6, 204, 
205-6; sessions, 191-4; introduction and 
sources of bills, 194; procedure on bills, 
195-9, 204-5; calendar, 198, debate in, 
199-200; passage of bills, 199, 200-2; 
need for reform, 202-6; proposals of joint 
committee for reform, 206-7; role of in 
checks and balances, 212-3; special checks 
upon President, 222; as court of impeach- 
ment, 223-4; committees of as investigat- 
ing bodies, 225-7; participation of m ap- 
pointments, 234-6; attempts of to control 
removals, 237-9; interest of in appoint- 
ments to office, 259-60; approval of judi- 
cial appointments, 279-80; approval of 
treaties and ambassadors, 371-2, 378, 379, 
380-2; conflicts with Presidents over 
treaties, 381-2 

Senate Committee on Foreign Relations, 

378. 379 

Senatorial campaign committees, 134 

Senatorial courtesy, 235 

Seniority rule, in Congressional committees, 
189-90, 204 

Separation of powers, in original state Con- 
stitutions, 21-2; in national Constitution, 
39, 60; characteristic of presidential form' 
of government, 208-9; origin of modern 
idea of, 209-11; mitigated by checks and 
balances, 211-3; illustrated by relations 
of President to Congress, 213-28; inde- 
pendent regulatory commissions are ex- 
ceptions, 238-9, 319-25; and legislation 
on coutt procedure, 289-90; position of 
courts in, 294-7; judicial review of legis- 
lation as phase of, 296-311, 314; in re- 
lation to right to judicial trials, 352, 355; 
with respect to defense and war, 401-2 

Sessions of Congress, past and present sys- 
tems of, 191-4; power of President over, 
217-8 

Shays' Rebellion, 25 

Sherman Anti-Trust Law, 480-1; application 
to insurance business, 469 

Silence of Congress doctrine, 476 

Silver coinage, 455-8 
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Single-member district system, for Repre- 
sentatives in Congress, 173-9 
Sixth Amendment, 358-9 
Slaughter-House Cases, effect of decision 
on Fourteenth Amendment, 332, 335-6, 
34 1 ”3 

Slavery and involuntary servitude, 331, 338, 
339-40 

Smith, Alfred E., on national party plat- 
form-making, 149-50 

Social and economic legislation, invalidation 
of by Supreme Court decisions, 315-6; 
increase of, 319-20 
Social Security Act, 543-4 
Social Security Board, 548, 553, 554 
Social welfare, role of the national govern- 
ment in, 546-8; department of proposed, 
547; present agencies concerned with, 
548; early indifference of national gov- 
ernment, 550-1; New Deal program, 
551-2; passage of Social Security Act, 
552; assistance for needy aged and other 
groups, 552-3; administration and defects 
of the program, 553-4 
Socialigt-Labor party, 123 
Socialist party, 120, 123, 124 
Soil Conservation and Domestic Allotment 
Act, 520 

Soil Conservation Service, 514 
Solid South, 125; importance of in national 
party conventions, 145, 147 
Sovereignty, so-called, of states, 5-6; under 
Articles of Confederation, 18-20, 59-60; 
division of between nation and states, 
59-73; inheres in nation for all external 
affairs, 373-6 

Speaker of House of Representatives, ap- 
pointment and powers, 185-7 
Special jurisdictions within the United States 
(417-23) including* Indians, 417-20; pur- 
chased and ceded areas, 420-1; District of 
Columbia, 421-3 

Special sessions of Congress, 193 
Spending power, 443-5 
Spoils system, 138, 260-262 
Standards, Bureau of, 486-7 
Stare decisis , 282, 315-6 
State bonds, taxability of, 427, 435 
State central committees, 135 
State citizenship, 74, 76, 77-8; rights of, 
77-8; privileges and immunities, 335-6 
State conventions, for ratifying United 
States constitution, 31, 37-8; for ratify- 
ing amendments, 53-5; for making state 
constitutions, theory of, 55 
State courts in relation to national, 274-5; 
and development of judicial review, 298, 
300-1 
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State, Department of, organization and 
functions of, 385-9 

State domains and institutions, rights of 
state citizens in, 78 

State law as standard for United States 
courts, 282-3 

State legislation, review of in national 
courts, 300; and in state courts, 298, 
300-1 

State legislatures, ratification of United 
States constitutional amendments by, 53; 
election of Senators by, 170-1 
State party conventions, 134-5 
State railroad regulation, 492-3, 494 
State regulations of interstate commerce, 
476, 477 

States, prior to Constitution, 4-5; so-called 
“sovereignty” of, 5-6, 18, 21; preserva- 
tion of by Constitution, 6-8; powers 
under Articles of Confederation, 18-20; 
original constitutions and governments, 
20-2; early misgovernment, 21-2; lacked 
control over external relations, 370-1, 
374-5, responsibilities for defense, 393; 
proposed admission of new, 409-10 
States, under Constitution, admission of to 
Union, 23; equality of in Senate, 50-1, 
162, 165, 170-1; division of powers be- 
tween states and nation, 59-71, 68-71; 
restrictions on powers of, 64; construc- 
tion of powers of, 68-71; conflicts and 
cooperation with national government, 
69-73; regulation of political parties by, 
131, 133, 134; expectation that Senate 
would represent, 163, 165; protections 
against by national Bill of Rights, 337-8, 
343; courts of not bound by same pro- 
cedural rules as ^national courts, 355-6; 
suability of, 365; relations of to control 
of external affairs, 372-3; limits on war 
powers of, 395-6; immunity of from na- 
tional taxes, 425-7 
Statelessness, 89 

Statutes, amplification of Constitution 
through, 47-8 

Steering 'committees, in Congress, 188-9 
Sterilization, compulsory, not forbidden, 

Stoll 0 exchanges, control of, 466 
Stock and bonds. See Securities 
Straw votes, 110, 113-4 
Substantive rights, 333; distinguished from 
procedural, 338; analyzed (339-51) under 
the headings of: life, 339; liberty of the 
person, 339-41; freedom of worship, 
thought, and expression, 341-7; economic 
rights, 347-50; political rights, 350-1 
Suffrage, distinguished from citizenship, 


75-6, qualifications for, 92-102; develop- 
ment of, 93; constitutional issues con- 
cerning, 94-8, 350; present rules sum- 
marized, 98-102 

Supremacy clause of Constitution, origin of, 
29, 299; text and significance, 44; appli- 
cation, 64-8, 72-3; significance of for judi- 
cial review of legislation, 299; relation of 
to national control over external affairs, 
372-6, 380; relation of to state and na- 
tional control of commerce and industry, 

0 475> 477 

Supremacy of civil over military authorities, 

o 354-5 

Supreme Court of the United States, rules 
for construing national and state powers, 
65-73; as agency for settling national- 
state disputes, 72-3; establishment of, 
274, 275, 276, 277-8; appointment of 
justices, 279; tenure and salaries of jus- 
tices, 280; removal of justice?, 280-1; juris- 
diction, 285-7, 302-3; procedure in, 289- 
91; rule-making, 290-1; judicial review of 
legislation, 294-6, 297, 301-17; declines 
to give advisory opinions, 301, 306-7; 
reversal of position since 1937, 3 12 *3> 
314-6, on judicial review of questions of 
fact and of law, 326; role of in develop- 
ment of constitutional law on civil liber- 
ties, 332-3, 335-6, 341-3; and m general, 
330-51, 352-65; decisions on commerce 
power, 472-8 

Supreme law of the land clause. See Su- 
premacy clause of Constitution 
Surplus Marketing Administration, 520 

Taft, William Howard, in 1912 Republican 
convention, 145 

Tammany Hall, in election of 1800, 143 
Tariff Cojnmission, 488 
Tax Court, 276, 366, 433 
Tax measures, House as initiator of, 163, 
43 1 

Taxation, Congress' broad power of, 63, 
424-9; old system of, 429-30; recent sys- 
tem of, 430-1; legislation for, 431-2; ad- 
ministration of, 432-4; conflicts and dupli- 
cations in, 434-5; exemption problems of, 
435 

Taxes, export forbidden, 425; direct and 
indirect, 426; excise, 429-30 
Tax-payment as qualification for voting, 95, 
101 

Telephone and telegraph, government regu- 
lation of, 501-2 

Tennessee Valley Authority, and the re- 
gional approach to conservation, 514-5 
Tenth Amendment, 33, 60, 66 ] 68 
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Tenure of Office Acts, 237 
Territories, original plan for, 22-3; nation- 
ality and citizenship status of inhabitants, 
74-5, 76, 79; representation of in national 
party conventions, 147; status of courts 
of, 276; acquisition of, 408-9; areas and 
population, 409; government and status 
of original, 409-10; constitutional power 
over, 410-1; incorporated and unincorpo- 
rated, 411-2; organized, governments of, 
412-4; unorganized, government of, 414-5; 
central supervision of, 415; special status 
of Philippines, 415-6 

Thirteenth Amendment, adoption of, 331; 
operates to prohibit private enslavement 
of persons, 338, 339; does not forbid 
compulsory military and other public 
service, 339-40 

Three branches of government under Con- 
stitution, 38-9, 60 

Tocqueville, Alexis de, on public opinion, 
110 

Tort claims against government, 366-7 
Trade associations and restraints of trade, 
483 

Trade-marks and names, protection of, 488 
Transportation, constitutional powers relat- 
ing to, 491-2; early developments, 492-4; 
railroad regulation, state and national, 
492, 494-7; bus and truck regulation, 
497-8; civil aviation, 498-9; transporta- 
tion by water, 499-500; a national trans- 
portation system, 500-1; general national 
policy, 503-4 

Transportation Act, of 1920, 495-6; of 
1940, 496-7, 500 
Treason cases, 361 

Treasury, Department of the, 432-4; control 
of over expenditures, 452 
Treaties, judicial review of, 316; constitu- 
tional provisions for making, 371-2; posi- 
tion of states with respect to, 372-4; scope 
of nation's power to make, 373-6, 380; 
procedures in making, 378-82; Senate ap- 
proval and veto, 379, 380-2; status of in 
relation to Constitution and statutes, 380; 
two-thirds vote of Senate, 380-1; joint 
resolutions and executive agreements as 
substitutes for, 382-4 

Treaty legislation, power of Congress to 
enact, 373-4, 380 

Truck regulation. See Bus and truck regu- 
lation 

Truman, Harry S., early relations with Con- 
gress, 227; efforts to reorganize adminis- 
tration, 252, 253, 255-6 
Trusts, regulations against, 478-81 
Twelfth Amendment, 143-4 


Twentieth Amendment, on succession to 
Presidency, 158; on sessions of Congress, 
192 

Twenty-first Amendment, how adopted, 
53-4; effect on liquor control, 477 
Twenty-five per cent tax limit proposal, 
52-3, 428-9 

Two- thirds vote, for closure of debate in 
Senate criticized, 199-200; cases m which 
Constitution requires, 200-1 

Unconstitutional legislation. See Judicial 
review 

Unemployment compensation, joint national- 
state provision for, 543-4 
Unification of powers, exists in administra- 
tive agencies, 319-25. See also Separation 
of powers 

Union of the United States, 7-8, back- 
grounds of, 11-24; implied in Declaration 
of Independence, 16; need for strength- 
ening, 25-7 

Unions, of civil servants, 266-8; of labor, 
rights of, 538-43 

Unit rule, in Democratic party conventions, 
152-3 

United Nations and related organizations, 
249-50; approved by Senate, 382, 390; 
Trusteeship Council of, 408 
United States, world leadership of, 2, 3; 
nationhood of, 4-6; term is singular, not 
plural, 6; use of term in Declaration of 
Independence, 15, 21; common and con- 
flicting interests within, 106-8; suability 
of, 365-8; credit, 436, 439 
United States Commissioners, 279 
United States Employment Service, 531-2 
United States Government Manual, 249 
United States Housing Authority, 555, 556 
United States marshals, 279 
United States Reports of Supreme Court 
decisions, 278 

Vacancies, in office of President, 157; in 
other offices, 235-6 

Vaccination, compulsory, not forbidden by 
Constitution, 340 

Veto power of President, not applicable to 
constitutional amendments, 52; power 
and exercise thereof described, 218-22; 
in relation to concurrent resolutions, 219- 
20; various forms, 220-1; extent of exer- 
cise, 221-2; does not extend to proposals 
for constitutional amendments, 222 
Vice President, original method of elect- 
ing, 141-2, 143; changes in choice of, 
143-4; nomination of candidates for, 145- 
3^; election of by Presidential electors, 
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156-7; succession of to Presidency, 157-8; 
as president of Senate, 185-6 
Virgin Islands, citizenship in, 75 79, 81; 

acquisition of, 409; government of, 412-5 
Virginia plan for national constitution, 28; 
in relation to central review of state leg- 
islation, 298-9 

Voting, right of, 92-7; nature and content 
of, 102-4; me thods of used in Congress, 
201. See also Electorate, Suffrage 

Wages, legislation on, 536-81; difficulties in 
attempts to fix, 542-3. See also Salaries 
Wagner-Peyser Act, 532 
Walsh-Healey Act, 537 
War, effect of on President's powers, 242; 
termination of, 400-1; expenditures on, 
430-1 

War Department, organization, 402-5; con- 
trol of over Canal Zone, 415; flood con- 
trol work, 514 

War Manpower Commission, 531, 532 
War powers, of President, 242; general con- 
stitutional provisions for (393-402) in* 
eluding: President as commander in chief, 
394; limitations on war powers, 395-6; 
supremacy of civil over military power, 
396; power to use military force at home 
and abroad, 396-7; declaration of war, 
397-9; scope of war powers, 399-400; 
power to end war, 400-1, respective war 
powers of President and Congress, 401-2 
War Relocation Authority, 355 
Warrants for search and arrest, restrictions 
on, 356-7 

Wartime agencies of national administra- 
tion, 246, 248-9 


Washington, George, on influence and gov- 
ernment, 14; on power to amend Consti- 
tution, 49; on danger of parties, 117; elec- 
tion of to Presidency, 142; beginnings of 
cabinet under, 240; appointment policies 
of, 259; references to, 20, 22, 25, 28 
Waterways, national responsibility for, 499; 

water transportation services, 499-500 
Weights and measures, regulation of, 486-7 
Whig theory of Presidency, 230-1 
White House office, 243, 246 
Willkie, Wendell, his discovery of interna- 
tional interdependence, 369-70 
Wilson, James, on election of President, 
140-1; favored majority vote on treaties, 
381, 390 

Wilson, Woodrow, election of in 1912, 
145; delivered messages in person, 218; 
successful legislative leadership of, 218, 
signed bills after adjournment of Con- 
gress, 220; theory of Presidency, 231; 
views on power of removal, 237, 239, 
wartime reorganization powers of, 253; 
extension of merit system by, 261; on 
secret diplomacy, 378-9; references to, 
49 > 157 

Wire tapping by United States agents for- 
bidden, 357 

Witnesses, right to in criminal cases, 360 
Women, citizenship of, 75, 85, 88; voting 
rights of, 96* 

Work Projects Administration, 552 
World Court, rejected by Senate, 381 
Written law, 281 

Written constitutions, 38, 42-4; in relation 
to judicial review, 297, 304 














